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REPORTS  OF  CASES  ^ 

HEARD   IN    THE 

HOUSE  OF  LORDS, 
UPON  APPEALS  AND  WRITS  OF  ERROR, 
And  decided  during  the  Session  1828. 
8th  Geo.  IV. 


IRELAND. 

(OOUBT  OF  CHANCBRY.) 

SirOEOAOE  Fttz-Geralb  Hill,  >     j§      u    ^ 
Baronet  .    ..-•...    IJ   appellant. 

Benjamin  Ball Respondent. 

Upon  a  biQ  by  the  assignee  of  a  judgpnent  against  the  connsor, 
stating  an  award  in  which  a  certain  sum  was  found  due  upon 
the  judgment,  and  praying  that  accounts  might  be  taken 
against  the  conusor  upon  the  foot  of  the  award,  and  the  judg- 
ment, the  Defendant,  the  conusor,  cannot  by  his  answer  im- 
peach  the  award,  and  raise  questions  which  had  been  discussed 
before  and  decided  by  the  arbitrators,  as  to  the  state  of  ac- 
counts between  the  Defendant  as  conusee,  and  the  conusor  of 
the  judgment. 

In  1T93,  John  Claudius  Beresford  and  James  Wood- 
mason  were  bankers  and  co-partners  in  Dublin.  The 
Appellant,  who  had  married  the  sister  of  J.  C.  Beres- 
ford, kept  an  account  there.  Various  money  transac- 
tioas  had  for  many  years  passed  between  tiieAppel- 
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1828.  lant  and  J.  C.  Beresford,  without  any  settlement  hav- 
ing been  made.  In  a  letter  dated  the  22d  of  Decem- 
ber, 1808,  J.  C.  Beresford  called  upon  the  Appellant 
to  settle  all  the  accounts  between  them,  and  to  pass 
his  bond  for  the  balance;  and  the  Appellant  shortly 
afterwards  executed  his  bond  to  J.  C.  Beresford,  in 
the  penal  sum  of  81,000/.,  to  secure  15,600/.,  being 
the  balance  of  the  account  then  stated  as  due. 

In  1807  the  partnersliip  with  Woodmason  was 
dissolved,  and  John  Claudius  Beresford,  on  the  Ist  of 
January,  1808,  formed  a  partnership  with  the  Re- 
spondent, Benjamin  Ball,  Matthew  James  Plunkett, 
and  Philip  Doyne,  as  bankers.  On  that  occasion  an 
arrangement  was  made,  that  the  notes  and  engage- 
ments of  the  old  firm  should  be  paid  by  the  new  firm, 
and  for  that  purpose  the  property  of  the  old  firm 
was  assigned  to  trustees.  John  Claudius  Beresford, 
having  been  lai^ly  indebted  to  die  old  firm,  he,  in 
part  satisfiiction  of  his  debt,  delivered  over  to  the 
Respondent,  various  securities,  and  amongst  others, 
the  bond  of  the  Appellant.  The  bond  was  so  given  in 
trust  for  the  Respondent  and  his  partners.  Judgment 
was  entered  up  on  this  bond  in  Hilary  term,  1810. 
By  an  indenture  of  the  24th  of  March,  1810,  duly  re- 
gistered, John.  Claudius  Beresford  assigned  the  judg- 
ment for.  31^000/.,  to  the  Resj)ondent. 

A  memorial  of  this  assignment  w^s,  pursuant  to  the 
Act  -9  Geo.  II.,  enrolled  on  the  24th  day  qf  March, 
1810 ;  and  the  Respondent  became,  under  the  pro- 
vision9  of  that  Act,  the  l^al  owner  of  the  judgment, 
and  entitled  as  such,  to  issue  execution  aiid  levy  the 
amount  of  it  in  his  own  name. 

By  deed  dated  27th  of  December,  1810,  the  part- 
nership between  John  Claudius  Beresford  and  the 
Respondent,    and   Matthew   James    Plunkett,   and 
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Pliilip  Doyne,  was  dissolved.    John  Claudius  Beres-      1828. 
ford  afterwards  became  a  bankrupt,  and  a  commis- 
sion of  bankruptcy,  dated  the  22d  of  Mai*ch,  1811, 
was  issued  against  him. 

In  Trinity  term,  1811,  the  Respondent  obtained  a 
judgment  in  the  Court  of  King's  Bench  in  Ireland, 
against  the  Appellant,  for  16,585/.  I2s.  .fid.  debt, 
besides  costs. 

The  Appellant  having  questioned  the  validity  of 
the  judgment,  and  the  correctness  of  the  account,  upon 
which  the  bond  and  judgment  were*  founded,  \t  was 
agreed  between  the  Appellant  and  Respondent,  that 
all  nuitters  in  dispute  relatiiig  to  the  judgment,  should 
be  submitted  to  arbitration. 

By  indenture  bearing  date  the  18th  day  of  Febru- 
ary, 1812,  made  between  the  Appellant  and  liespon- 
dent,  all  matters  in  dispute  between  them  on  fopt  of 
the  judgment  for.  31,000/.  and  all  matters  in  difference 
relating  thereto,  and  the  credits  claimed  by  tlie  Ap- 
pellant against  the  same,  were  referred  to  the  deter- 
mination and  judgment  of  the  Right  Honourable 
William  Cunningham  Pluukett  and  John  Radcliffe, 
who  were  thereby  appointed  arbitrators,  to  hear  evi- 
dence and  determine  wh^t  sum  or  sums  of  money,  if 
any,  was  actually  due  or  payable  by  the  Appellant  on 
foot  of  the  judgment ;  and  that  such  awaj^  as  they 
should  make,  should  be  conclusive,  and  be  made  the 
judgment,  order,  and  decree  of  the  Court  of  Chancery, 
Ac. 

This  deed  of  submission  was,  by  order  dated  the 
3d  day  of  IVfarch,  1812,  made  a  rule  or  order  of  the 
Court  of  Chancery. 

The  arbitrators  having  been  attended  by. the  coun- 
sel and  solicitors  on  both  sides,  and  having  heard  and 
read  all  the  evidence  brought  before  them  on  behalf 
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1828.  of  the  Appellant  and  Respondent  respectively,  touch- 
HiLL  ing  the  matters  in  difference^  published  their  avrard, 
BALL.  bearing  date  the  19th  of  May,  1812,  whereby  they 
awarded  that  the  judgment  obtained  against  the  Ap- 
pellant, and  assigned  to  the  Respondent,  was  a  good 
and  effectual  security  for  the  principal  sum  of  16,500/. 
with  interest  thereon  from  the  Ist  of  December,  1809, 
on  which  day  the  bond  was  handed  over  to  the  Re- 
spondent; and  die  arbitrators  further  awarded  that 
there  was  then  due  to  the  Respondent  by  the  Appel- 
lant, for  interest  on  the  foot  of  the  security,  from  the 
1st  of  December,  1809,  to  the  19th  of  May  then  in- 
stant, the  sum  of  2,295/.  18^.  3d.,  and  also  a  sum  of  4/. 
10^.  3d.  for  costs  for  entering  judgment  on  the  bond, 
and  assigning  the  judgment,  making  together  the 
sum  of  17,810/.  8*.  fid. ;  which  sum  the  arbitrators 
awarded  to  be  justly  due  and  owing  to  the  Respondent 
by  the  Appellant,  for  principal,  interest,  and  costs  on 
the  foot  of  the  judgment,  and  further  ordered  pay- 
ment thereof  to  the  Respondent,  with  the  c^sts  of  ar- 
bitration, and  that  the  principal  sum  of  15,500/.  should 
bear  interest  from  the  date  of  the  award,  until  the 
same  should  be  paid. 

This  award  was  by  order  of  the  Court  of  Chancery, 
dated  the  20th  day  of  June,  1812,  absolutely  con- 
firmed. 

After  this  award  was  made,  the  Respondent  called 
upon  the  Appellant  to  pay  the  amount;  but  the  Ap- 
pellant refusing  to  pay,  the  Respondent  sued  out  a 
writ  of  elegit  to  the  sheritT  of  the  city  vid  county  of 
Londonderry,  dated  the  23d  of  June,  6Tth  George 
in.  marked  for  the  sum  of  21,641/.  3s.  l|rf.  where- 
upon tiie  sheriff*  duly  held  an  inquisition,  where- 
by it  was  found,  that  the  Appellant  was  then  possessed 
of  the  lands  for  the  several  terms  of  years  therein  re- 
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cited,  and  was  also  seised  in  fee  of  the  several  othw  ^^ 
lands  and  premises  therein  also  recited.  In  order  to 
get  possession  of  these  lands  and  premises,  it  became 
necessary  to  bring  an  ejectment  on  the  title  grounded 
on  the  inquisition,  but  the  Respondent  having  disco- 
vered, that  the  Appellant  had,  previously  to  tlie  enter- 
ing up  the  judgment,  charged  or  incumbered  all  the 
lands  and  premises  comprised  in  the  inquisition  in 
July,  1817^  filed  bis  biH  in  the  Court  of  Chancery  in 
Ireland. 

The  bill  stated  the  several  conveyances  and  leases 
found  upon  the  inquisition  and  the  judgments,  and  that 
an  el^it  had  been  sued  out,  and  an  inquisition  taken ; 
and  that  by  means  of  the  mortgages,  the  Respondent 
was  prevented  from  proceeding  at  law.  The  bill  did 
not  state  the  award.  It  was  filed  agaiust  Sir  George 
Fitz-Gerald  Hill,  John  Claudius  Beresford,  Hall 
Chambers,  who  was  the  assignee  of  John  Claudius 
Beresfiml,  William  Goslin,  John  Chambers  Irwib, 
Sir  Harvey  Aston  Bruce,  John  Wilson  and  William 
Warren,  who  claimed  two  separate  judgments  against 
Sir  Geoige  Fitz-Gerald  Hill  and  John  Claudius  Be- 
resford, in  the  penal  sum  of  2,000A  for  securu^ 
1,000/.,  praying,  that  the  Respondent,  Benjamin  Ball, 
might  be  decreed  to  be  entitled  to  redeem  the  mort- 
gages, so  far  as  the  same  affected  the  estates  and  pro- 
perties of  Sir  Geoige  Fitz-Gerald  Hill ;  and  that  so 
much  of  the  mortgage  debts  as  were  the  proper  debts 
ci  John  Claudius  Beresford,  might  be  levied  and 
raised  out  of  the  estates  of  John  Claudius  Beresford 
alone,  so  that  the  estates  of  the  Appellant  might  be 
exonerated  therefrom ,  and  for  that  purpose,  that  the 
estates  of  John  Claudius  Beresford,  or  a  competent 
part  thereof,  might  be  sold ;  the  Respondent  thereby 
undertaking  to  pay  to  William  Goslin  and  John 
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1828.  Chambers  Ii-win,  such  sums  as  they  should  ap|jear 
entitled  to  for  tlie  redeeming  of  the  Appellant's  es- 
tates ;  and  that  after  payment  thereof  by  the  Respon- 
dent, the  Appellant  might  be  ordered  to  repay  the 
same  to  the  Respondent,  and  in  default  thereof,  thatt 
the  Appellant  and  tlie  Defendants  to  the  bill  entitled 
to  redemption  of  the  mortgaged  premises,  might  be 
for  ever  barred  firom  all  equity  of  redemption ;  and 
that  the  mortgaged  premises,  or  a  competent  part 
thereof,  might  be  sold ;  and  that  all  such  sums  of 
money  as  the  Respondent  should  be  obliged  to  pay 
for  the  redemption  of  the  mortgaged  premises,  with 
interest,  and  all  costs  to  be  incurred  by  him,  might 
be  repaid  to  him ;  and  that  all  incumbrances  prior  to 
the  mortgages  might  be  paid  out  of  the  produce 
'  of  such  sale ;  that  all  necessary  parties  might  be  com- 
pelled to  execute  conveyances ;  that  an  account  might 
be  taken  of  what  was  due  on  the  mortgages  as  the 
debt  of  the  Appellant,  and  also  what  was  due 
thereon  firom  John  Claudius  Beresford,  and  of  what 
was  then  due  to  the  Respondent  on  the  judgment 
so  assigned  to  him  by  John  Claudius  Beresford, 
and  of  the  judgment  obtained  by  the  Respondent 
against  the  Appellant ;  and  that  all  other  just  and  ne- 
cessary accounts  might  be  taken ;  and  that  in  the 
mean  time  a  receiver  might  be  appointed ;  and  for 
general  relief. 

The  bill  was  afterwards  amended  to  make  other 
parties  Defendants  who  claimed  an  interest  in  the 
premises. 

The  Appellant,  by  his  answer  to  the  amended  bill, 
contended  that  the  bond  on  which  the  judgment  stood 
for  31,000/.  was  passed  by  him,  not  for  a  sum  mu- 
tually agreed  upon  as  due  from  him  to  Mr.  Beres- 
ford, but  as  a  cover  or  guarantee  to  secure  Mr.  Be- 
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resford  in  such  sum  as  might  appear,  on  an  exami-  ^^'-^^ 
nation  of  their  accounts,  to  be  due;  and  he  stated 
money  transactions  which  had  subsisted  between  him . 
and  Mr.  Beresford,  with  a  view  of  making  it  appear 
that  no  accounts  were  ever  finally  settled  between 
them ;  that  there  was  not  so  much  due  by  him  to  Mr. 
Beresford  as  the  bond  was  given  to  secure,  inasmuch  as 
he  had  after  the  date  and  execution  of  the  bond  made 
several  payments  to  Beresford,  and  that  he  was  en- 
titled to  as  much  equity  against  the  Respondent  (the 
assignee  of  the  judgment)  as  against  Mr.  Beresford 
himself. 

In  consequence  of  this  answer,  the  bill  was  again,  on 
the  2d  of  January,  1819,  amended,  for  the  purpose  of 
setting  up  the  award,  thereby  stating  the  deed  of  sub- 
mission and  the  rules  thereon :  and  also  stating,  that  * 
all  the  matters  set  up  by  the  Appellant  in  his  answer, 
as  impeaching  the  judgment,  were  the-  same  which 
he  had  set  up  before  the  arbitrators. 

To  this  bill  the  Appellant  put  in  an  answer  on  tlie 
28th  day  of  June,  1819,  recapitulating  all  the  evi- 
dences and  accounts  which  he  had  gone  into  before  the 
arbitrators,  and  coiatending,  that  though  he  attended 
before  the  arbitrators  by  counsel  and  solicitor,  his  de- 
fence was  not  sufficiently  explained  and  understood. 
It  appeared  in  evidence  that  the  Appellant's  de- 
fence, then  set  up,  was  by  claiming  certain  payments 
made  by  the  Appellant  to  John.  Claudius  Beresford, 
and  certain  equities  which  he  also  claimed  against  John 
Claudius  Beresford,  and  this  defence  was  insisted 
upon  by  Appellant's  counsel  before  the  arbitrators. 

The  Defendants  Beresford  and  Bruce  not  having 
appeared,  a  decree  of  sequestration  issued  against 
them.  The  other  defendants  by  their  answers  ad- 
mitted the  facts. 
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1828  The  cause  was  heard  on  the  3d  of  August^  1821, 

^'^^  on  the  16th  of  August  a  Decree  was  made  by  the 
j^  Lord  Chancellor,  according  to  the  prayer  of  the  Bill. 
The  Appellant,  being  dissatisfied  with  this  decree, 
obtained  an  order  for  a  re-hearing,  and  the  cause  was 
re-heard  at  great  length,  when  a  consent  was  entered 
into  by  the  counsel  of  the  AppeUant  and  Respondent, 
that  all  the  correspondence  on  both  sides  should  be 
produced  to  the  Court,  and  read. 

On  the  22d  of  November,  1821,  the  decree  was  af- 
firmed. The  appeal  was  against  the  original  decree, 
and  the  order  aflKrming  it. 

For  the  Appellant — Mr.  Sugden  and  Mr.  Koe. 
For  the  Respondent — ^The  Attorney  General  and 
Mr.  Pepffs. 

It  was  contended  on  behalf  of  the  Appellant  that 
judgment  should  stand  only  for  what  should  appear 
to  be  due  from  him  to  Beresford,  on  taking  the  ac- 
count between  them  and  that  the  objection  to  the 
award  being  introduced  by  way  of  equitable  defence 
to  a  claim  in  equity  ought  to  be  entertained. 

The  Respondent's  counsel  relied  upon  the  award 
as  concluding  the  question  between  the  parties. 

The  case  was  argued  in  part,  in  June,  1827,  and 
was  further  heard  on  the  14th  of  February,  1828 — 
when  the  decree  was  affirmed  without  observation  and 
with  costs. 

Decree  affirmed  with  100/.  costs. 


DOB 
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1828. 

ENGLAND. 

(king's  bench.) 

John  Dob,  on  the  several  Demises  of  ^ 
-  Richard  Henry  Tolson,  Thomas^     Plaintiff 
Akenhead  Ward,    and  William^     in  Error. 
COCKBURN     -- 3 

John  Sanderson  Fisher    -    Defendant  in  Ertw. 

The  opinimi  of  a  judge  directing  the  Plaintiff  in  an  action  to  be 
nonsuited^  if  it  does  not  appear  on  the  record,  cannot  be  ques- 
tioned in  a  writ  of  error.  The  Plaintiff,  if  he  intends  to  bring  a 
writ  of  error  on  the  ground  of  misdirection,  in  point  of  law, 
should  not  submit  to  be  nonsuited,  but  appear,  and  put  the 
judge  to  express  such  opinion,  by  way  of  direction  to  the  jury ; 
and  thereupon  tender  a  bill  of  exceptions  to  the  judge,  and  pro- 
cure his  signature  thereto. 

This  was  an  action,  commenced  by  the  Plaintiff  in 
ettor,  against  the  Defendant  in  error,  by  original 
writ  in  the  King's  Bench ;  the  declaration  in  four 
counts,  stated  in  various  ways,  leases  by  Tolson, 
Ward,  and  Cockbum,  to  John  Doe,  with  entry  and 
ouster,  by  the  Defendant  in  error. 

The  Defendant  in  error  pleaded  the  general  issue, 
upon  which  issue  was  joined.  Upon  the  trial,  at  York, 
the  Defendant  in  error,  who  claimed  as  issue  in  tail, 
proposed  to  give  evidence  of  the  intail,  and  his  right 
under  the  gift,  as  issue  in  tail ;  but  he  was  unable  to 
produce  any  evidence  of  seizin  and  possession  under 
the  intail,  within  twenty  years  before  the  action  com- 
menced, whereupon  HuUoch,  B.,  the  Judge  before 
whom  the  cause  was  tried,  being  of  opinion   that 
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1828.  JqJiu  Dqq  iiad  failed  to  prove  his  tide  to  recover, 
DOB  directed  a  oonsuit,  and  judgment  of  nonsuit  was  after- 
wards signed  against  the  Plaintiff  in  error,  and  final 
judgment  was  afterwards  signed  for  damages,  costs, 
and  charges.  Whereupon  the  Plaintiff  in  error 
brought  a  writ  of  error,  returnable  in  parliament,  and 
assigned  the  general  errors,  and  particularly  the  direc- 
tion of  the  judge,  that  the  Plaintiff  must  be  nonsuited, 
and  prayed  a  certiorari  for  the  purpose  of  verifying 
his  allegation;  to  which  assignment  the  Defendant 
in  error  rejoined  generally. 

For  the  Plaintiff  in  error— The  Attorney  General 
a^d  Mr.  Sugden. 

For  the  Defendant  in  error — ^The  Solicitor  Oene- 
rul  Bud  Mr.  Ford. 


The  argument  on  the  part  of  the  Plaintiff  in  error, 
raised  the  long  disputed  question,  whether  each  suc- 
cessive tenant  in  tail  may  iEus^ert  his  right  within  the 
statutory  time  of  limitation  after  his  title  accrues,  or 
whether  one  period  only  of  limitation  is  allowed  after 
the  time  has  once  begun  to  run  upon  an  estate  under 
the  intail  vested  in  a  person  not  under  incapacity.* 

The  case  on  the  part  of  the  Defendant  in  error, 
stood  upon  the  technical  ground  that  the  opinion  and 
direction  of  the  Judge,  could  only  Bfipear  upon  a  bill 
of  exceptions  which  had  not  been  tendered  to  him  at 
the  trial ;  and  that  therefore  the  legality  of  such  sup- 
posed opinion,  could  not  be  discussed ;  and  Upon  this 
ground  the  judgment  was  afiinned. 

*  See  an  argument  and  decision  upon  this  question^  in  Moore's 
Rep.,  vol.  vi.  p.  542,  Tohim  y.  Koye^  and  in  3  B.  &  B.  207. 
S.C. 
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IRELAND. 
(court  of  exchequer.) 

John  Trant Appellant 

John  Dwyer Respondent 

A  lease  of  lands  in  Ireland  contained  a  covenant  on  the  part 
of  tbe  lessor  for  perpetual  renewal ;  and  a  covenant  on  the 
part  of  the  lessee,  to  pay  1/.  sterling,  for  every  perch  of  bog, 
cut  otherwise  than  thereby  covenanted,  and  to  be  distrained 
for  as  additional  rent.  Upon  a  bill  filed  by  the  assignee  of 
the  lease  and  his  mortgagee  against  the  assignee  of  the  lessor, 
for  a  specific  performance  of  the  covenant  for  renewal,  it 
appeared  that  three  years  before  the  filing  of  the  bill,  a  notice 
had  been  given  by  the  landlord  to  ike  tenant  to  name  new 
lives  in  the  place  of  those  which  had  expired,  and  to  pay  the 
fines  with  interest,  &c. ;  but  in  the  interval,  a  correspondence 
had  tsken  place,  from  which  it  was  to  be  collected,  that  the 
tenant  had  always  been  ready  to  pay  the  fine ;  but  that  the 
landlord  alleging,  by  his  answer  in  the  suit  supported  by  evi- 
dence, that  the  tenant  had  cut  large  quantities  of  turf  in  breach 
of  his  covenant,  and  had  also  made  encroachments  upon  other 
lands,  refused  to  renew  until  those  two  questions  were  settled ; 
and  although  no  actual  tender  of  the  fines  had  been  made^ 
it  was  clear  from  the  correspondence  that  they  would  have 
been  refused,  if  made. 

Held  affirming  the  decree  of  ihe  Court  below,  that  trader  these 
circumstances,  the  dday  of  three  years  was  not  under  the  Irish 
tenantry  act  such  gross  iachtM  as  ought  to  deprive  the  te- 
nant of  the  right  of  renewal,  and  work  a  forfeiture  of  the 
lease;  but  that  the  landlord  ought  to  be  compelled  specifically  to 
perform  the  covenant  for  renewal.  Held  also,  that  in  making 
this  decree  for  the  performance  of  part  of  the  contract  between 
the  parties,  it  is  not  necessary  for  a  Court  of  Equity  to  pro- 
vide  for  the  performance  of  the  other  part ;  namely,  the  cove- 
nant against  cutting  turf,  otherwise  than  by  leaving  the  land- 
lord at  liberty,  by  the  decree  upon  further  directions  to  bring 
an  action  at  law  upon  that  covenant,  especially  as  that  liberty 
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1828.  i|g^  i^een  given  by  the  original  decree ;  and  an  action  brought 

^^!^^|[^  against  the  tenant  which  abated  by  his  death,  and  thereupon  no 

9,  application  had  been  made  by  the  landlord  to  the  Court  of 

"*^''^"*'  Equity  for  its  assistance. 


Stephen  Rice,  being,  in  the  year  1748,  seized  in 
fee  of  the  lands  of  Lower  Dovea,  Killaghara,  Bally- 
bristy,  and  Ballynahow,  in  the  County  of  Tipperary,. 
including  a  turf  bc^,  which  lay  contiguous  to  the 
several  lands,  by  lease  bearing  date  the  Tth  of  January, 
1T48,  demised  the  lands  of  Ballynahow,  with  its 
appurtenances,  unto  Samuel  Hughes,  for  three  lives 
therein  named,  at  the  yearly  rent  of  150/. 

The  lease  contained  a  covenant  on  the  part  of  the 
lessee,  ''  that  he,  his  heirs,  or  assigns,  should  not 
'  ^  commit,  or  wilfully  suffer  to  be  committed,  any  waste 
*^  on  the  premises,  and  should  cut  his  or  their  turf  in 
*'  straight  drains,  to  be  cut  sloping  one  ^t  narrower 
**  for  every  foot  in  depth,  and  agreeable  to  the  natural 
'^  fall  of  the  land,  and  of  such  an  equal  depth  as  to 
^^  preserve  a  hanging  level  at  the  bottom,  and  to  begin 
*^  at  the  lowest  part  of  the  ground  where  such  drain 
'^  or  drains  should  from  time  to  time  be  cut,  and  that 
''  he  or  they  should  leave  at  convenient  distances  on 
'^  such  drains,  parts  uncut,  often  feet  in  breadth  each 
*'  part  for  bridges,  and  bore  holes  underneath  on  a 
^'  level  with  the  bottom  of  such  drains,  to  let  the  water 
^'  pass;  and  that  he  or  they  should  pay  1/.  sterling  for 
"  every  perch  of  bog,  which  should  be  cut  on  the  pre- 
*^  mises  during  said  demise,  other  than  as  is  thereby 
'^  covenanted,  and  that  yearly,  to  be  recovered  and 
^^  distrained  for  as  an  additional  rent" 

Stephen  Rice,  by  indenture  of  lease  and  release 
bearing  date  the  21st  of  February,  1748,  and  duly 
roistered,  in  consideration  of  50/.,  assigned  the  lauds 
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of  Lower  Dovea,  Killaghara,  and  Ballybristy,  and  ^828. 
abo  the  lands  of  Ballynahow,  to  Doxninick  Trant,  trawt 
and  his  heirs  for  ever,  reserving  thereout  a  yearly 
rent  of  471/.  bs. :  but  Dixmnick  Trant  subsequently 
reconveyed  to  Stephen  Rice  the  fee  of  the  several 
lands,  and  took  a  lease  thereof  for  lives  renewable  for 
ever,  subject  to  the  same  rent  of  471/.  bs. 

Stephen  Rice  having  by  articles,  agreed  to  renew 
the  lease  of  the  lands  of  Ballynahow ;  Dominick  Trant 
afteiwards,  by  deed  dated  the  3d  of  December,  1756, 
agreed  with  Samuel  Hughes  to  renew  the  lease  ac- 
cordingly for  ever,  on  payment  of  a  renewal  fine  of 
10/.,  on  the  fall  of  each  life. 

The  Appellant  on  the  death  of  his  fitther,  in  the 
year  1790,  having  become  seized  of  Dominick  Trant's 
interest  in  the  lands,  and  Peter  Latouche,  being 
sdzed  of  Stephen  Rice's  estate  and  interest  therein, 
the  Appellant,  soon  after  he  attained  his  age,  purchased 
the  head  rent,  and  reversicm  in  fee  of  the  three  other 
denominations  fit>m  Peter  Latouche,  in  June,  1805, 
and  afterwards,  in  December,  1808,  purchased  the 
reversion  and  head  rent  of  the  lands  of  Ballyna-- 
how,  and  took  assignments  thereof  respectively  from 
Peter  Latouche,  dated  respectively  the  16th  of  June, 
1805,  and  6th  of  December,  1806,  and  thereupon 
became  seized  absolutely  in  fee  thereof,  subject  to  the 
lease  to  Hughes. 

The  lessee's  interest  in  the  lease  of  1748,  after 
the  death  of  Samuel  Hughes,  in  1786,  became 
vested  in  Charles  0*NeiU,  who  paid  to  Dominick 
Trant,  the  Appellant's  father,  a  sum  of  money  in  dis- 
charge of  renewal  fines  due  upon  the  fidl  of  the  lives 
of  Samuel  HugheS)  and  Edward  Davrscm,  two  of  the 
cestui. que  vies  named  in  the  original  lease  of  1748, 
and  thereupon  nominated  Francis  Annesley  Hughes 
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1828.  and  Mary  Hughes  as  two  lives  to  be  substituted  in 
TAAJTT  the  room  of  the  deceased  cestui  que  vies  under  the 
agreement  for  renewing  the  lease. 

Charles  O'  Neill  afterwards  assigned  his  interestjin 
the  lands  to  Cooper  Crawford,  who»  by  deedof  the  3(Hh 
of  October,  IT92,  reconveyed  the  same  to  O'Neill, 
in  mortgage  to  secure  a  sum  of  2,000/.  with  interest. 

The  mortgage  to  Charles  O'Neill  having  subse- 
quently been  assigned  to  the  Respondent,  Jchn 
Dwyer,  the  Respondent  obtained  a  fiirther  mortgage 
of  the  equity  of  redemption  in  the  lands,  from  Cooper 
Crawford,  in  tlie  year  1804,  to  secure  a  further  sum 
of  1,000/.  with  interest  to  the  Respondent. 

In  the  year  1808  a  dispute  arose  between  the 
Appellant  and  the  Respondrat,  respecting  the  bogs 
contiguous  to  the  lands  occupied  under  the  lease — 
the  Appellant  contending  that  no  part  of  the  bog  was 
demised  by  the  lease ;  that  even  if  a  proportional  part 
was  demised,  the  lessee  had  encroached  upon  the  bog 
and  occupied  more  than  his  due  proportion;  and 
that  he  had  broken  the  covenant  in  the  lease,  by  cut- 
ting turf  for  public  sale,  and  otherwise  contrary  to 
the  provisions  of  the  covenant,  by  which  large  penal- 
ties had  been  incurred.  The  Respondmt  contended 
liiat  he  was  intitled  under  the  terms  of  the  lease,  to 
the  propwtion  of  the  bc^,  occupied  by  him,  and  that 
no  breach  of  the  covenant  by  cutting  turf  had  been 
committed. 

On  the  24th  of  December,  1810,  the  Appellant 
served  on  Cooper  Crawford,  a  notice  which,  recit- 
ing the  lease  of  1748,  and  his  own  and  Crawford's 
title,  and  that  all  the  lives  had  expired,  and  the 
encroachment  upon  the  bog,  and  the  alleged  breach 
of  the  covenant  by  cutting  turf,  proceeds  thus  :— 
"  Now  take  notice,  That  I  requnre  you  forthwith  to 
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"  pay  me  up  all  rent  due  out  of  the  said  lauds,  to-  ^^®' 
^'  gether  with  the  sum  of  3T2/.  128.  due  for  renewal 
*'  fines,  septennial  fines,  and  interest  due  upon  the 
''  deaths  of  the  said  Samuel  Hughes,  Mary  Hi^h^, 
<*  and  Edward  Dawson.  *  And  I  also  require  you  to 
^*  restore  me  to  the  possession  oS  such  parts  of  the 
'^  said  bog  of  Lower  Dovea,  as  you  have  so  possessed 
*^  yourself  of,  and  likewise  to  pay  to  me  the  sum  of 
"  1/.  sterling,  for  every  perch  of  turf  cut  on  the  said 
^^  bog,  contrary  to  the  covenant  in  said  lease  of  Ttti 
'*  of  January,  1748.  And  take  notite.  That  unless 
*'  you  forthwith  comply  with  this  reasdnkble  request, 
"  (which  I  have  heretofore  repeatedly  called  upon  you 
*^  to  do  without  effect,)  I  will  not  hereafter  consider 
**  myself  bound  to  renew  your  lease  of  the  said  pre- 
^'  mises,  and  Will  take  such  proceeding,  as  I  shall 
''  be  advised  to  recover  the  possession  thereof,  dis- 
>'  charged  of  any  lease  or  claim  you  may  have  for  a 
"  renewal." 

'  The  fines,  as  stated  in  the  nbtice,  were  calculated 
as  upon  the  three  Uves  named  in  the  lease  of  IT^^, 
as  if  no  fines  had  ever  been  paid  since  the  execution, 
as  the  Appelllmt  then  conceived  to  be  the  fact ;  but  it 
appeared  at  the  hearing  of  the  cause,  that  two  renewal 
fines  had  been  paid  to  Dominick  Trant,  in  the  year 
178T,  and  that  thereupon  he  gave  a  receipt  for  the 
same,  nominating  Mary  Hughes  a  minor,  and  Francis 
Annesley  Hughes,  as  cestui  que  mes  in  the  lease  of 
the  premises,  in  place  of  Edward  DaWson  and  SamUel 
Hughes  deceased;  but  no  deed  of  renewal  was  ex- 
ecuted. 

At  the  time  of  the  service  of  the  notice  there  was  one 
fine  of  10/.  and  interest  thereon  from  the.  death  of  Mary 
Hughes  the  elder,  the  survivor  of  the  original  cestui 
que  vies  in  the  l^ise  of  174S,  who  died  in  the  year  1808, 
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due  to  the  Appellant ;  and  it  was  su^ested  by  the  Ap- 
peUant  that  Francis  Annesley  Hughes,  one  of  the  sub- 
stituted lives  nominated  in  the  receipt,  was  also  dead  at 
the  time,  in  which  event  a  second  fine  had  become  due 
to  Appellant.  Mary  Hughes  the  younger,  the  other 
life  nominated  in  the  receipt,  and  survivor  of  all  the 
original  cestui  que  vieSj  died  in  February,  1812,  and 
from  thencefordi  there  remained  no  life  in  being,  if 
Francis  Annesley  Hughes  had  previously  died. 

After  service  of  the  notice,  several  meetings  between 
the  parties  and  a  long  correspondence  ensued  on  the 
subject  of  the  encroachments  on  the  bog,  and  the 
breach  of  the  covenant  in  cutting  turC  But  the  par- 
ties Wng  unable  to  effect  any  amicable  aiyustment  of 
their  mutual  claims,  the  Appellant,  by  letter  dated 
in  October,  1812,  altogether  declined  to  renew  the 


On  the  Ist  of  March,  1814,  Cooper  Crawford,  to- 
gether with  the  Respondent,  John  Dwyer,  as  mortgagee 
of  Crawford's  interest  in  the  lands,  filed  a  bill  against 
the  Ap{)ellant,  in  the  Court  of  Exchequer,  in  Ireland, 
for  a  renewal  of  the  lease  of  1748,  having,  on  the  25th 
of  February,  1814,  caused  a  sum  of  60/.,  to  be  ten- 
dered to  Appellant  in  discharge  of  the  fines  for  renewal 
and  interest  due  thereon. 

The  bill  insisted  that  the  parts  of  the  bog  improved 
and  taken  in  by  the  tenants  of  the  lands  belonged  to 
the  demised  premises  of  Ballynahow,  and  that  neither 
O'Meara,  nor  any  undertenant  of  PlaintiflTs  was  in 
possession,  save  rightfully  under  the  lease,  of  any  part 
of  the  Appellant's  estate.  The  Appellant  by  his  an- 
swer, insisted  upon  the  grounds  stated  in  the  notice, 
and  also  because  the  Respondent  had  n^Iected  within 
a  reasonable  time  after  notice,  to  pay  or  tender  the 
fines,  that  he  was  not  bound  by  law  to  grant  the  renewal. 
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The  cause  was  heard  on  the  2nd  of  June,  1816,  1^28, 
when  it  was  ordered,  ^^  that  the  cause  should  stand, 
^'  with  liberty  for  the  Appellant  to  bring  an  ejectment 
^'  forsuch  part  of  thepremisesas  he  should  be  advised ; 
^^  and  on  the  trial  of  such  ejectment  the  statute  of 
^^  limitations  not  to  be  set  up,  and  that  the  Defendant 
^*  should  be  also  at  liberty  to  bring  any  action  of 
^^  covenant  he  might  think  fit,  and  upon  any  action 
'^  of  covenant  to  be  brought  against  PlaintifT  Cooper 
^*  Crawford,  that  service  of  process  upon  his  attorney 
^*  should  be  deemed  good  service,  and  that  Cooper 
^'  Crawford  should  plead  issuably,  and  go  to  trial  in 
^*  both  causes,  or  which  ever  of  them  Defendant  might 
'^  proceed  on,  at  thethen  next  Assizes  at,  &c.;  and  that 
^^  Cooper  Crawford  should  admit  that  the  term  in  the 
^'  lease  of  the  7th  of  January,  1748,  in  the  pleadings 
^'  mentioned,  was  still  in  bdng  and  vested  in  him, 
<<  and  the  lessor's  interest  vested  in  the  Defendant, 
^*  and  that  ejectment  or  action,  or  both,  should  be 
^*  brought  forthwith  and  be  tried  by  a  special  jury, 
^'  and  that  the  Plaintiff  shoidd  wave  all  temporary 
*'  bars,  and  that  the  question  to  be  tried  on  the  eject- 
^*  ment  should  be  whether  the  Plaintiff  Cooper  Craw- 
*'  ford,  or  his  undertenants,  were  in  possession  of  any, 
^^  and  what  quantity  of  land  or  bog  not  demised  to 
"  Samuel  Hughes,  deceased,  by  Stephen  Rice,  de- 
'^  ceased,  by  the  lease  of  the  7th  of  January,  1748,  in 
"  the  pleadings  mentioned." 

The  Appellant  thereupon  brought  an  ejectment  on 
the  title  in  pursuance  of  the  order,  to  which  a  defence 
was  made  in  the  name  of  Cooper  Crawford.  The 
Appellant  also  commenced  an  action  of  covenant  to 
recover  damages  for  the  breaches  in  the  lease  against 
Crawford,  and  issue  being  joined,  and  both  causes 
ready  for  trial,  Crawford  died,  and  the  Respondent 
VOL.  n.  c 
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182K^  having  refused  to  become  a  defendant  in  his  place,  the 
causes  abated. 

The  Appellant  thereupon  served  an  ejectment  in 
Hilary  term,  1816,  upon  John  O'Meara,  the  occupy-^ 
ing  tenant  of  the  lands,  who  consented  to  be  bound 
by  the  decretal  order  of  the  2nd  of  June,  1815 :  but 
the  action  of  covenant  was  abandoned,  as  the  Respon* 
dent  would  not  allow  his  name  to  be  made  use  of. 

Upon  the  trial  of  the  ejectment,  the  jury  found 
*^  tliat  Crawford,  or  his  undertenants,  were  in  pos- 
^'  session  of  234a.  2r.  3p.  more  than  were  demised 
*'  by  the  lease  of  1748  of  land  and  bog." 

On:  the  29th  of  May,  1817,  the  Appellant  took 
possession  under  an  habere  of  the  234a.  2r.  3p. 

The  suit  in  the  Exchequer  having  abated  by  the 
death  of  Cooper  Crawford,  the  Respondent  in  Feb- 
ruary, 1818,  filed  a' bill  of  revivor  against  the  Appel- 
lant, and  made  William  Cooper  Crawford,  a  minor,  as 
heir  at  law  of  Cooper  Crawford,  a  defendant ;  the  re- 
presentatives of  Cooper  Crawford,  deceased,  having 
declined  interference  therein,  Cooper  Crawford  having 
died  in  embarrassed  circumstances,  and  his  property 
being  insufficient  to  pay  the  amount  of  his  debts. 

John  O'Meara  was  committed  to  prison,  and  after- 
wards discharged  as  an  insolvent,  and  died. 

The  cause  in  the  Exchequer  was  finally  heard  in 
1820;  when  the  Court  pronounced  the  following 
decree : — 

"  Upon  reading  the  Judge's  report  and  certificate 
"  of  the  verdict,  and  it  appearing  to  the  Court,  that 
"the  Defendant,  John  Trant,  has  since  executed 
"  an  habere  and  taken  possession  of  the  lands  so 
"  recovered ;  decree  the  Plaintiff  entitled  to  a  re- 
"  newal  of  the  lease  of  the  .7th  of  January,  1748,  ac- 
"  cording  to  the  covenant  contained  in  the  deed  of 
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**  the  3rd  of  December,    1765,   upon  payment  of      ^^^ 

**  ail  sums  due  for  rent  and  renewal  fines,  to  be  cal- 

**  culated  according  to  the  usual  course  of  the  Court, 

^^  and  of  all  costs  at  law,  and  the  costs  of  this  cause: 

**  and  in  case  the  parties  differ  about  the  description 

**  of  the  premises,  or  otherwise  respecting  the  terms  of 

*^  the  said  renewal,  refer  it  to  a  Baron,  to  settle  and 

^'  approve  of  the  draft  thereof  having  r^ard  to  the 

^  said  verdict,  so  as  not  to  include  in  the  said  renewal, 

^'  a  demise  of  any  part  of  the  land  or  bog  so  recovered 

**  fiom  J<dm  O'Meara,  under  and  by  virtue  of  the  said 

^'  ejectment :  and  let  the  names  of  John  S.  Dwyer 

<«  and  Francis  D.  Dwyer,  being  those  named  in  bill 

^'  by  the  Plaintiff  for  that  purpose,  be  inserted  in  the 

^*  place  of  Mary  Hughes  the  elder,  and  Mary  Hughes 

^^  the  younger,  and  refer  it  to  the  Chief  Remembrancer 

^^  or  his  deputy,  to  take  an  account  of  the  rent  due 

*''  and  ai  the  renewal  fioes,  and  interest  thereon,  ac- 

^*  OHtliAg  to  the  usual  course  of  the  Court :  and  up- 

^'  oa  payment  of  siu^  rent,  renewal  fines,  and  interest 

^^  thereon,  as  ^11  be  found  by  the  said  officer  to  be 

*'  due  as  aforesaid  to  the  Defisndant,  John  Trant,  let 

^^  him  execute  the  said  lease,  and  declare  such  renewal 

«*  tobe  made  to  the  Plaintiff  as  mortgagee,  liable  to  the 

^*  equity  of  i«lemption  reserved  upon  the  mortgages 

^'  of  the  original  lease  vested  in  the  PlaintifT,  and  de<- 

^*  cree  him  entitled  to  tack  to  his  said  mortgages  what 

^*  he  shall  so  pay  in  pursuance  of  this  decree ;  and  let 

^^  this  decree  be  without  prejudice  to  any  action 

^*  which  the  Defendant,  John  Trant,  may  be  advised 

*^to  bring  against  the  representatives  of  tlie  said 

^'  Cooper  Crawford  or  John  O'Meara,  or  either  ci 

*'  them,  for  breaches  of  any  covenant  contained  in 

*'  said  originid  lease  since  the  same  vested  in  the  said 

"  Cooper  Crawford/' 

c  2 
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1828.  Against  this  decree  the  appeal  was  presented. 


For  the  Appellant — Mr.  Brougham  and  Mr. 
Stephenson. 

The  Respondent  must  be  affected  by  the  gross 
laches  of  the  tenant  in  omitting  to  pay  the  rene\?al 
fines  and  to  take  out  the  required  renewal:  no 
tender  of  any  fine  for  renewal,  or  of  any  compensa- 
tion to  the  landlord  for  the  tortious  acts  of  the  t^iant, 
and  those  claiming  under  him,  having  been  made  by 
the  Respondent  or  any  other  person  until  af%er  more 
Ihaa  tluee  years  from  the  service  of  Appellant's 
notice.  The  Respondent  was  bound  at  his  peril  to 
act  upon  the  service  of  the  notice  to  renew,  made  on 
rCooper  Crawford,  his  mortgagor,  particularly  as  the 
Appellant,  until  the  filing  of  Respondent's  original 
bill,  was  unapprised  of  the  Respondent's  title  or  in- 
terest in  the  lease.  Although  the  Appellant  [niay  by  his 
notice  of  the  20th  of  December,  1810,  have  demand- 
ed a  greater  sum  for  renewal  fines  and  interest  there- 
on, than  he  was  then  entitled  to  demand,  yet  the 
lessee  seeking  the  benefit  of  such  renewal  was  bound 
thereupon  to  have  set  his  landlord  right  as  to  his  mis- 
take, and  to  have  ascertained  and  tendered  to  him 
the  sum  really  due  for  such  fines  without  further  un- 
reasonable delay,  which  he  did  not  do,  nor  tender 
any  sum  whatsoever  for  the  fines  for  upwards  of  three 
yeai*s  after  the  service  of  the  notice.*  A  tenant 
abusing  the  trust  which  subsists  between  him  and  his 
landlord,  wilfully  violating  the  covenants  in  his  lease, 
and  converting  the-  possession  with  which  he  has  been 
entrusted  into  the  means  of  encroachment  on  his  land- 
lord's adjoining  estate^  and  of  defacing  the  bounds 

*  Jackson  V.  Suunder$,  D.  P.  16th  July,  1S14,  MS.  and  2 
Dow.  453.  Lord  Mountnorris  t.  White,  D.  P.  20tb  Feb.  1816» 
MS.  and  2  Dow.  470.  Barrett  v.  Bourke,  D.  P.  1816,  MS.  and 
5  Dow.  20. 
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and  landmarks  of  the  fann  committed  to  his  posses-  1^^ 
sion,  and  ailer  so  doing  claiming  to  retain  such  en-* 
cioachment  for  his  own  benefit  against  his  landlord, 
and  obliging  such  landlord  to  bring  an  ejectment  in 
order  to  recover  possession,  forfeits  all  claim  on 
such  landlord  for  a  renewal  of  his  original  lease,  as 
well  as  all  title  to  assistance  from  a  Court  of  Equity 
to  compel  such  renewal. 

Even  if  any  renewal  of  the  tenant^s  interest  ought 
to  be  decreed  in  this  case,  such  decree  ought  at  least 
to  have  imposed  upon  him  the  terms  of  making  full 
satisfaction  or  compensation  to  the  Appellant  for  his 
damages  by  reason  of  such  breaches  of  covenant,  as 
also  for  the  mesne  profits  due  to  Appellant  in  respect 
of  such  wrongful  encroachments  on  his  estate,  the 
ascertainment  and  payment  of  which  damages  and 
mesne  profits  ought  to  have  been  made  preliminary  to 
any  such  renewal.  The  Appellant  under  the  circum- 
stances is  left  without  remedy  for  the  recovery  of 
such  damages ;  the  legal  estate  under  the  lease  of  1748 
having  expired,  and  the  covenants  contained  therein 
determined.  It  was  the  more  incumbent  on  the 
Court  to  impose  such  terms  on  the  party  seeking  the 
renewal  in  this  case,  since  it  appeared  that  Coopeir 
Crawfwd  and  John  O'Meara,  the  undertenant  of  the 
lands,  have  both  died  insolvent. 

The  decree,  in  professing  to  leave  the  Appellant  at 
liberty  to  prosecute  any  action  he  might  be  advised 
to  bring  against  the  representatives  of  Cooper  Craw- 
ford and  John  O'Meara,  or  either  of  them,  for 
breaches  of  any  covenant  contained  in  the  original 
lease  since  the  same  had  vested  in  Cooper  Crawford,  al- 
together omits  to  provide  any  means  whereby  the  Ap- 
pellant might  be  enabled  to  maintain  any  such  action, 
or  to  recover  any  fruits  fro^i  it,  such  action  not  being 
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1828.  at  all  maintainable  without  the  aid  of  the  Court  im- 
posing terms  similar  to  those  contatned  in  the  decretal 
ordar  of  the  Coiut,  of  the  2nd  of  June,  1816,,  in  pro- 
nouncing which  order  it  appears  to  have  been  the 
opinion  and  intention  of  the  Court,  that  the  immediate 
tenant  <^  the  lands  should  be  held  res^nsibte  for 
such  breaches  of  covenant  committed  by  his  under- 
tenants. 

The  Respondent  in  this  case,  is  to  be  considered  as 
standing  in  the  situation  eith^  of  immediate  tenant  of 
the  Appellant,  in  which  case  he  must  be  held  respon- 
sible for  the  fraudulent  misconduct  and  waste  commit- 
ted by  his  undertenants,  and  by  reason  thereof  to  have 
forfeited  his  claim  to  any  renewal  of  his  lease,  or  else 
in  that  of  a  mortgage  creditor  of  such  tenant,  in  which 
character  he  cannot  be  entitled  to  any  relirf  in  the 
premises  beyond  the  preservation  of  his  mortgage 
security  for  his  own  benefit  alone,  which  relief  ought 
not  to  be  extended  incidentally,  (as  has  been  done  by 
die  decree  appealed  from,)  to  give  the  benefit  of  a 
renewal  to  the  representatives  of  the  mortgagor,  and 
to  fraudulent  and  de&ulting  undertenants,  who  had 
forfeited  their  right  to  renewal :  and  the  rather  in  this 
case  when  the  Appellant  by  his  counsel  at  the  hearing 
below  offered,  as  he  now  again  does,  in  case  the  Re- 
pondent  is  entitled  thereto,  to  pay  the  Respondent  the 
balance  due  on  the  foot  of  his  mortgage,  on  having 
the  bill  in  this  case  dismissed. 

For  the  Respondent. — Mr.  Pepys  and  Mr.  Tin- 
ney. 

No  such  fraud  has  been  proved  against  the  tenants 
of  the  leasehold  premises,  or  their  assignees,  within 
the  meaning  and  scope  of  the  Irish  tenantry  Act,  as 
to  dqprive  them  of  the  benefit  of  the  Act.  The  Ap- 
pellant, in  case  of  any  such  fraud,  or  in  case  any  for- 


TltlXT 

.r. 
.BVYCm. 


ON   APPEALS  AND   WRITS  OF  ERROR.  23 

feiture  of  the  lease  had  be^n  committed,  and  had  1828. 
japt  been -waived,  has  by  his  proceedings  in  ejectment, 
in  which  he.  has  recovered  only  lands  found  jootto  be 
comprised  in  the  original  lease,  and  by  not  bringing 
any  action  of  covenant  under  the  liberty  given  him 
in  that  behalf,  by  the  decree  of  the  ^d  of  Juue, 
1815,  waived  such  matters,  and  precluded  himself 
from  setting  up  the  same.  No^demitnd  and  refusal 
of  the  fines  for  renewal,  so  as  to  deprive  the  tei^ant 
of  t^e  benefit  of  the  Act,  has  been  proved,  even  a9 
against  the  original  complainant.  Cooper  Crawford, 
who,  on  the  contrary,  was  always  anxious  to  pay  the 
same  when  ascertained.  No  such  demand  was  ever 
made  against  the  Respondent,  nor  was  there  any 
such  difficulty  of  finding  him  as  to  excuse  the  want 
of  such  demand ;  nor,  if  there  had  been,  do  the 
steps  prescribed  by  the  Act,  in  case  of  such  difficulty, 
appear  to  have  been  taken. 

The  Lord  Chancellor. — ^The  question  in  this  Wednesday, 
cause  arises  under  a  lease  which  was  made  as  fisur  back  ^  ^"  '^^^' 
,as  the  yjear  1748.  It  was  a  lease  held  tor  three  lives, 
with  a  covenant  for  perpetual  renewal.  The  free- 
hold ultimately  vested  in  the  present  Appellant, 
Mr.  Trant,  and  a  person  of  the  name  of  Cooper 
Crawford,  became  interested  in  the  leasehold  estate. 
Cooper  Crawford  mortgaged  this  property,  and  Mr, 
Dwyer  stood  in  the  situation  of  mortgagee.  Cooper 
Cmwford,  or  the  person  under  whom  Cooper  Crawr 
ford  held  under-let  the  estate  to  a  person  of  the  name 
,of  O'Meara,  for  three  lives  renewable  for  ever.  In 
the  year  1787  two  of  the  original  lives  fell  in,  and 
tl)OBe  lives  were  renewed  and  the  fines  wei-e  paid  in 
that  year.  In  the  year  1808  Mary  Hughes,  who  was 
one  of  the  three  lives  then  existing^  died ;  the  lease 
was  not  renewed  at  that  time. 
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W28,  In  the  year  1810  JVfr.  Trent,  having  gone  over  to 

^|!2[^  Ireland,  made  some  enquiry  as  to  the  state  of  this 
property,  and  had  reason  to  believe  that  encroach^ 
ments  had  been  made  upon  his  adjoining  estate,  by 
the  tenant  of  this  property,  which  had  been  leased. 
Mr.  Trant  at  that  time  was  not  at  all  aware  of  the 
renewal  in  the  year  1T8T.  On  k)oking  at  the  lease 
he  had  reason  to  believe,  from  the  informaticxi  he  had 
received,  that  the  covaiant  had  been  broken  with 
respect  to  the  manner  in  which  the  tinf  should  be 
cut;  and  under  those  circumstances,  and  with  this 
information,  he  gave  a  notice  to  the  tenant  of  Mr. 
Cooper  Crawford,  who  was  the  owner  of  the  lease- 
hold interest,  that  he  should  expect  forthwith  that 
the  three  lives  should  be  renewed,  and  the  encroach- 
knent  on  the  adjoining  estate  should  be  abandoned, 
and  a  compensation,  according  to  the  terms  of  the 
lease,  made  for  the  breaches  of  the  covenant;  and 
that  unless  those  terms  were  complied  with,  he  should 
not  feel  himself  bound  to  renew  the  lease.  Upon 
enquiry,  it  was  found,  however,  that  the  two  lives  i 
have  menti(Hied  had  been  renewed  in  the  year  1T87. 
This  part  of  the  case,  therefore,  may  be  left  entirely 
out  of  consideration.  There  was  at  that  time,  in 
respect  of  the  life  which  had  fallen  in  the  year  1808, 
one  fine  due  for  the  renewal — ^there  was  a  question 
with  respect  to  the  encroachment  on  the  adjoining 
estate — and  a  question  also  existing  as  to  the  turf. 

In  point  of  feet,  no  tender  of  this  fine  was  made 
until  the  year  1814,  three  years  after  the  notice  had 
been  given — and  it  was  contended  upon  these  cir- 
cumstances, that  under  the  Irish  tenantry  Act,  three 
years  having  been  suffered  to  elapse  after  notice  had 
been  given  to  renew  and  to  pay  the  fine,  that  was  an 
unreasonable  period,  and  there  was  such  an  omission 


TRAMT 

V. 

pwYm. 


ON   APPEALS  AND  WBTTS  OF  ERROR.  25 

on  the  part  of  the  tenant,  tbat  he  had  forfeited  his 
right  to  renew — and  this  was  the  main  question  in 
the  cause :  it  was  the  main  question  in  the  Court 
below,  and  the  main  question  on  the  appeal ;  and  if 
the  questions  stood  on  these  fects,  I  think  your  Lord- 
ships would  be  clearly  of  opinion  that  the  tenant  hav- 
ing suffered  three  years  to  elapse  after  notice  had 
been  given,  calling  on  him  to  pay  the  fine  on  the  re- 
newal, that  was  more  than  a  reasonable  period ;  and 
he  would,  under  the  clause  of  the  Irish  tenantry  Act, 
have  lost  his  right  to  claim  tlie  renewal.  But  in 
point  of  fact,  almost  immediately  after  the  notice  was 
given,  a  correspondence  took  place  between  the  te- 
nant, Mr.  Cooper  Crawford,  on  the  one  side,  and 
Mr.  Trant,  the  landlord,  on  the  other,  and  the  agent 
of  Mr.  Trant,  Mr.  Dicks(Mi,  with  respect,  not  to  the 
ine  which  does  not  appear  to  have  be^  a  matter  of 
contest  between  them  after  the  explanation  had  been 
given  as  to  what  had  taken  place  in  the  year  1T8T, 
but  as  to  the  encroachment — ^and  as  to  the  breach  of 
covenant — and  particularly  as  to  tlie  encroachment 
on  the  adjoining  estate  of  Mr.  Trant.  It  appears  in 
the  whole  courBe  of  that  correspondence,  that  Mr. 
Crawford,  the  t^ant,  was  ready  at  any  moment  to 
have  paid  the  fine,  and  to  have  obtained  the  renewal, 
but  that  Mr.  Trant  was  unwilling  to  grant  a  renewal 
unless  the  question  as  to  the  encroachment  on  tlie 
adjoining  estate  was  settled,  or  unless  that  part  which 
was  in  question  was  altogether  abandoned.  At  last, 
in  the  month  of  October,  1812,  Mr.  Trant  was  per- 
fectly satisfied  diat  an  encroachment  had  taken  place ; 
and  it  turned  out  afterwards,  on  enquiry  before  a 
jury,  that  very  large  encroachments  had  been  made 
by  Mr.  Crawford,  or  his  undertenants. 

Now  the  question  is  under  these  circumstances; 
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1^.       Mr.  Trant  having  refused. to  reoeW)  and  Mr.  Craw- 
ford having  been  constantly  ready  to  renew  .and 
pay  the  fine,  whether  the  tenant  has  lost  his  right 
from  the  n^lect  of  not  paying  the  fine,  and  I ,  think 
clearly  that  he  has  not.     The  tenant  was  ready  at 
any  moment  to  renew;  it  is  quite  clear  from  the 
language  of  the  correspondence,  that  he  was  ready 
to  renew,   and  it  would  have  been  alt^ether  an 
idle  ceremony  for  him  to  have  tendered  the  money. 
In  point  of  feet,  no  tender  did  take  place  till  the  year 
1814 ;  nor  do  I  conceive,  under  these  circumstances, 
and  from  the  nature  of  the  correspondence,  that  a 
tender  was  at  all  necessary.    Both  the  pjarties  under- 
stood that  Mr.  Dwyer  or  Mr.  Crawford  was  ready 
to  pay  the  fine,  and  it  is  perfectly  clear  that  if  he  had 
offered  it,  Mr.  Trant  would  not  have,  accepted  it; 
since  the  question  in  agitation  between  them  related 
entirely  to  the  encroachment  on  the  adjoining  estate. 
.   But  it  was  argued,  that  it  turned. out  in  the  result, 
that  this  was  really  an  encroachment  on  tlie  part  of 
the  tenant — that  he  had  committed  a  wrongful  act — 
that  he  had  been  aware  himself  of  this  wrongful  act, 
and  could  not  avail  himself  of  his  own  wrong  to  sus- 
pend the  payment  of  the  fine.     That  does  not  at  all 
vary  the  question.     If  the  landk>rd^had  been  at  all 
anxious  about  the  fine,  if  that  had  been  the  real  ob- 
ject of  contest  between  the  parties,  it  was  easy  for 
hun  to  offer  to  renew  the  lease  on  the  old  terms,  in 
the  language  of  the  original  lease,  and  without  any 
prejudice  to  the  question  of  encroachment.     As  the 
parties  were  really  in  litigation  about  another  matter, 
and  as  there  was  no  contest  between  them  on  this 
subject ;  as  it  is  quite  clear  that  the  landlord  would 
not  have  accepted  the  fine  if  it  had  beentaiciered, 
the  failure  in  the  condition  to  tender  the  fine,  could 


ON  APPEAJL6  AND  WSnS  OF  UBOR.  27 

not,  under  those  circmnstances,  be  considered  as      .1828. 
depriving  the  party  of  his  right  to  a  renewal  of  this     "^^ 
lease.  ©. 

It  is  said  that  at  a  subsequent  period  in  the  year 
1814  a  tender  was  made.  A  tender  might  haye  been 
considered  necessary,  with. a  view  to  institute  this  suit, 
but  if  the  party  would  not  have  accepted  the  money  if 
oflfered  to  him,  an  actual  tend«  on  the  part  of  the  te* 
nant  was  not  necessary  for  the  purpose  of  protecting 
himself  against  the  forfeiture  rf  his  right  to  renew. 

It  is  said  that  another  life  afterwards  fell  in.  Mary 
Hughes  died  in  1812,  but  she  died  in  the  early  part 
of  that  year  while  this  correspondence  was  going  on, 
and  therefore  that  makes  no  alteration.  As  it  appears 
to  me  as  far  as  relates  to  the  main  question,  the  de- 
cree of  the  Court  of  Exchequer  in  Ireland  was  right. 

A  suggestion  was  thrown  out  in  the  course  of  the 
argument  that  in  point  of  fact  none  of  the  lives  were 
in  existence :  that  as  to  Francis  Annesley  Hughes 
there  was  no  proof  that  he  was  living ;  but  it  appears 
if  it  were  necessary  to  go  into  that  question  that  there 
is  evidence  of  that  fact ;  for  a  witness  is  interrc^ted 
as  to  whether  or  not  Annesley  Hughes,  not  Francis 
Annesley  Hughes,  but  Annesley  Hughes,  named  in 
the  pleadings  of  the  cause,  is  living ;  and  he  answers, 
that  that  Annesley  Hughes,  that  is,  the  Annesley 
Hughes  named  in  the  pleadings  in  the  cause  is  living. 
Now  there  is  no  Annesley  Hughes  named  in  the 
pleadings  in  the  cause,  but  there  is  a  Francis  Annes^ 
ley  Hughes.  That  I  apprehend  is  sufficient  to  identify 
that  Francis  Annesley  Hughes,  as  being  the  party  to 
whom  the  witness  alludes,  and  whom  he  describes  as 
the  Annesley  Hughes  named  in  the  pleadings  in  the 
cause,  there  being  no  Annesley  Hughes,  except  the 
Francis.  Annesley  Hughes  to  whom  I  have  alluded. 
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1828.  Another  question  arose  in  the  course  of  this  argu- 

TRAWT      TXk&it  vnth  respect  to  the  form  of  the  decree.    There 
is  no  provision  made  in  the  decree  against  the  De- 
fendant with  respect  to  the  loss  that  has  been  sustain- 
ed, in  consequence  of  the  breach  of  the  covenant  of 
the  lease.     It  is  contended  that  some  provision  in 
that  respect  ought  to  have  been  made.    Now  the 
&cts  as  far  as  they  relate  to  this  part  of  the  case  are 
shortly  these.     By  the  original  decree  in  the  year 
1816,  the  landlord  was  empowered  to  bring  two  ac- 
tions, an  action  of  ejectment,  and  also  an  action  of 
covenant — an  action  for  the  purpose  of  trying  the 
crse  as  to  the  encroachment ;  and  an  action  of  cove- 
nant for  the  purpose  of  ascertaining  whether  or  not 
there  had  been  any  breach  of  covenant,  and  if  so, 
what  damage  had  been  thereby  sustained.     Those 
two    actions  were  brought  by  Mr.  Trant  against 
Cooper  Crawford,  and  those  two  actions  were  at  issue 
when  Cooper  Crawford  died.    By  his  death  there  was 
an  end  of  the  actions,  but  it  was  very  easy  for  the 
landlord  to  go  on  with  the  action  of  ejectment,  for 
as  O'Meara  was  the  tenant  in  possession,  all  that  it 
was  necessary  to  do  was  to  serve  an  ejectment,  and 
he  being  served  in  ejectment,  was  willing  to  adopt 
the  regulations  which  had  been  laid  down  by  the  court 
for  the  purpose  of  trying  the  ejectment.     The  eject- 
ment therefore  proceeded,  a  verdict  was  obtained, 
judgment  was  entered  up,  and  Mr.  Trant  was  put 
into  possession  of  about  200  acres,   which  was  the 
amount  of  the  encroachment.     So  fiir,  therefore,  that 
part  of  the  proceeding  was  effectual,  but  nothing 
was  done  in  respect  of  the  action  of  covenant,  and 
it  is  perfectly  clear  that  nothing  could  be  done  in  res- 
pect of  the  action  of  covenant,  without  another  step 
being  first  taken,  but  it  was  competent  for  Mr.  Trant 
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to  have  applied  to  the  CJourt,  to  put  Mr.  Dwyer  under  1^. 
terms  after  the  cause  was  revived,  with  respect  to 
that  acti<Hi  of  covenant.  Tha»  cause  was  revived 
early  in  1818,  and  the  final  decree  was  not  pro- 
nounced until  the  Sununer  of  1820.  There  was  a  period, 
therefore,  of  two  years  and  a  half  after  the  revival 
of  the  suit  in  the  Exchequer,  during  which  time  Mr. 
Trant  might  have  applied  for  the  purpose  of  putting 
Mr.  Dwyer  under  terms,  in  order  to  try  this  question 
with  respect  to  the  breach  of  covenant,  but  he  made 
no  application  for  that  purpose.  I  think,  therefore, 
that  as  Mr.  Trant  took  no  proceedings  for  the  pur- 
pose of  obtaining  the  opinion  of  the  Court  upon  Uiose 
questions,  it  is  now  too  late  to  find  fault  with  the  de- 
cree for  making  no  provision  with  respect  to  the 
supposed  loss  upon  the  breaches  of  covenant.  Under 
the^e  circumstances  the  decree  of  the  Court  of  Exche- 
quer should  be  in  all  respects  affirmed. 


Judgment  affirmed,  with  100/.  costs. 


V. 
•HEW. 
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1828. 


ENGLAND. 

(exchequer.) 
Jahes  Hall  and  others,     -    -    .    -    Appellants. 
George  Shew    -------    Respondent 


This  was  an  action,  brought  in  the  Court  of  Ex- 
chequer for  an  excessive  distress  leyied  by  the 
Plainlif&  in  error  on  the  goods  of  the  Defendant  in 
error,  attended  with  very  aggravated  circumstances. 
Upon  the  trial  of  the  action,  a  vaxlict  was  given  for 
the  Defendant  in  error,  with  550Z.  damages  and  40/. 
costs.  In  Easter  term,  1827,  upon  a  notice  for  a 
new  trial  the  damages  were  reduced  by  consent  to 
400/.  Final  judgment  was  thereupon  entered  up,  in 
Trinity  term  following.  A  writ  of  error  being 
brought  in  the  Exchequer  chamber,  the  judgment 
was  aflSrmed  without  aigument. 

Upon  this  aflSrmance  a  writ  of  error  was  brought 
in  the  House  of  Lords.  The  case  was  heard  on  the 
6th  of  March,  1828,  the  Plaintiffs  in  error  not  ap- 
pearing: whereupon  the  judgment  of  the  Exchequer 
chamber  was  affirmed,  with  120/.  costs. 


BVU.BTT 


TAB  KIKO  OP 
SPAIlf. 
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1828. 

ENGLAND. 

(in  chancery.) 

John  Hullbtt,  and  Chari/Es  Widder  -  Appellants. 

His  Catholic  Majesty  Ferdinand^ 

THE  Seventh,  Kmg  of  Spain  andv    Respondent 
the  Indies.     -     ------V 

By  a  treaty  between  the  governments  of  France  and  Spain,  it  is 
agreed,  that  France  shall  pay  to  the  king  of  Spain  a  certain 
snm  of  money  to  be  distributed  by  him  among  his  subjects  ha- 
ving claims  against  the  government  of  France*  This  sum,  by 
the  terms  of  the  treaty,  is  made  payable  to  an  agent  to  be  ap- 
pointed by  the  king  of  Spain.  He  accordingly  appoints  an 
agent,  who  receives  the  sum  stipulated,  and  afterwards  deposits 
part  of  it  in  the  hands  of  merchants  in  London,  in  the  name  of 
bis  secretary.  But  accounts  of  the  money  so  deposited  are 
rendered  by  the  merchants  to  the  depositor^  and  not  to  his 
secretary. 

Upon  a  bill  filed  in  equity,  in  the  name  of  the  king  of  Spain  as 
Plaintiff,  against  the  depositories  and  the  depositor,  stating 
these  facts,  and  praying  a  discovery,  account,  and  payment  of 
the  mouey  into  Court,  &c.  the  Defendants  demurred  upon  the 
grounds  of  a  defect  of  parties,  and  that  a  foreign  sovereign 
cannot  sue  in  a  court  of  equity  in  England :  held  affirming 
the  order  of  the  Court  below,  that  the  demurrer  was  properly 
oTtiTuled ;  that  a  foreign  sovereign  may  sue  as  Plaintiff  in 
equity :  and  that  under  the  circumstances  of  the  case,  it  was 
not  necessary  that  the  cestui  que  trusts  (the  Spanish  claimants) 
or  the  nominee  of  the  agent  should  be  parties  to  the  suit. 

Whether  after  the  money  has  been  brought  into  Court  the  parties 
having  an  interest  m  the  final  distribution  could  sustain  a  bill 
to  effectuate  their  daims.     Quaere. 


On  the  22d  day  of  December;  1827,  a  Bill  m  the 
name  of  the  king  of  Spain  as  Plaintiff  was  filed  in 
the  Court  of  Chancery,  against  the  Appellants,  and 
one  Don  Justo  Jifzi  de  Machado. 
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1828.  The  bill  stated,  That  in  the  years  1814  and  1816, 

HULLBOT     two  public  treaties,  the  one  bearing  date  the  30th  day 

THE  R»G  OF  ^f  May,  1814,  and  the  other  the  20th  day  of  Novem- 

sFAiM.  ijg,.^  1816,  took  place  between  the  governments  of 
France,  Russia,  Austria,  Prussia,  and  England,  to 
which  the  government  of  Spain  was  an  acquiescing 
party,  whereby,  (among  other  things,)  the  French 
government  undertook  to  indemnify  (in  manner  there- 
in mentioned)  the  subjects  of  Spain  in  respect  of  the 
losses  sustained  by  them  in  consequence  of  the  inva- 
sion of  the  Spanish  territories  by  the  French  govern- 
ment in  the  year  1808, 

That  a  convention,  bearing  date  the  25th  day  of 
April,  1818,  took  place  between  the  governments  of 
France,  Russia,  Austria,  Prussia,  and  England,  to 
which  the  government  of  Spain  was  also  an  acquies- 
cing party,  whereby,  in  order  to  effect  the  total  ex- 
tinction of  the  debts  contracted  by  France,  in  conse- 
quence of  the  treaties,  the  French  government  en- 
gaged to  cause  to  be  inscribed  in  the  great  book  of 
the  public  debt  of  France,  from  the  date  of  the  22d 
of  March,  1818,  a  rente  of  12,040,000yranc*,  repre- 
senting a  capital  of  240,800^000  francs  of  the  money 
of  the  kingdom  of  France :  And  it  was  by  the  con- 
vention declared  that  the  rente  to  be  crated  by  virtue 
thereof,  should  be  divided  amongst  the  therein-named 
powers,  in  manner  therein  mentioned;  the  portion 
whereof  allotted  to  the  kingdom  of  Spain,  amounted 
to  the  sum  of  SbO^OOO francs  de  rente. 

That  although  it  appeared  by  the  convention  that 
in  consideration  of  860,000  francs  de  rente,  or 
1T,000,000  capital  in  French  inscriptions,  the  Frrach 
government  was  exonerated  from  all  claims  on  the 
part  of  the  Spanish  government  by  virtue  of  the 
treaties  ;  and  that  the  settlement  of  the  claims  of  the 
subjects  of  Spain  upon  that  fund,  and  the  division 
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diereof,  v^ete  to  be  arranged  by  Spain,  by  means  of  1828. 
commissioners  to  be  named  for  that  purpose ;  yet  in  bvllctt 
point  of  feet,  such  was  not  the  case,  in  as  much  ^^  ,'/^^  ^^ 
aSt  prior  to^  aiKl  at  the  time  of,  the  execution  of  the  ^^^^^ 
treaty  of  the  30th  of  May,  1814,  the  governments  of 
Fnmce  and  Spain  had  mutual  claims  oae  upon  the 
other  in  respect  of  many  particulars  which  are  not 
mentioned  or  provided  for  in  that  treaty,  which  mu- 
tual claims  formed  the  subject  of  an  additional  article 
bearing  date  the  20th  of  July,  1814,  annexed  to  the 
laat-menticmed  treaty,  and  to  which  the  respective 
govemmratB  of  France  and  Spain  were  alone  parties. 
That  with  a  view  to  the  final  adjustment  of  the 
mutual  claims  of  the  govemmaits  of  France  and 
Spain,  a  secret  convention  took  place  between  the 
governments  of  France  and  Spain,  by  which  it  was 
recited  that,  in  order  to  remove  the  difficulties  calcu^ 
lated  to  obstruct,  so  far  as  Spaia  is  concerned,  the 
conchisicm  of  the  general  arrangement  which  France  is 
at  present  negotiating  with  the  Courts  which  signed 
the  treaty  of  the  20th  of  November,  1816,  for  the 
purpose  of  definitively  settling  and  extinguishing 
the  sum  total  of  her  debts  to  the  subjects  of  the  said 
Courts,  as  well  as  to  the  Powers,  which  were  parties 
to  the  said  treaty,  and  thereupon  it  was  agi^eed  as 
follows: — ^Art.  I.  The  sum  total  to  be  paid  by 
France  to  the  subjects  of  His  Catholic  Majesty^  whose 
claims  ai*e  founded  both  on  the  treaty  and  theaddi-> 
tional  article  of  the  20th  of  July,  1814,  apd  tlie  sti- 
pulations of  the  convention  concluded  in  conformity 
with  Article  IX-  of  the  treaty  of  the  20th  of  Novem- 
ber, 1816,  is  determined  and  fixed  at  1,860,000 
fnmcf  de  rente  in  inscriptions  upon  the  great  book 
of  the  public  debt  of  France,  representing  a  capital 
of  3T,000,000  of  francs.  Art.  II.  In  case  the  part 
which  shall  or  may  be  assigned  to  Spain,  in  the.divi^ 

VOL.   II.  D 
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18ZB-      sion  to  be  made  of  the  total  sum  which  France  wMl 

^^^^1^     bind  herself  to  the  Conrt&r  which  signed  the  treaiy  of 

vn  Kiiro  or  *^®  ^^  ^^  November,  1816,  to  apply  to  the  pay- 

•PAiK.      ment  of  the  claims  of  the  subjects  of  the  Foreign 
Powars,  should  be  below  the  sum  stipulated  in  the 
preceding  Article,  the  French  government  engages 
to  supply  the  means  iw  making  up  the  difference  and 
completing  the  same.    Art.  HI.  Hie  said  sum  of 
1,860,000  francs  de  rente  shall  be  divided  into  two 
equal  parts,  one.  of  which  shall  be  paid  into  the  hands 
of  such  person  or  pa'sons  for  that  ptirpose  to  be  au- 
thorised by  the  Spanish  government,  upon  the  same 
terms  and  at  the  same  periods,  as  those  determined 
with  regard  to  the  paymei)ts  to  which  France  shaU 
bind  herself  to  thp  other  Powers ;  the  other  shall  re* 
main  deposited  in  the  hands  of  Commissioners  ap- 
pointed for  that  purpose  in  equal  numbers  on  both 
fiddes,  and  who  shall  receive  the  interest  accumulating 
in  a  compound  ratio  in  favour  of  His  Catholic  Ma* 
jesty^  sul^ts,  Creditors  of  France,  until  such  time 
idien  the  mixed  commission  to  be  intrusted  with  the 
investigation  and  liquidation  of  the  claims  of  His  Most 
Christian  Majesty's  subjects  against  Spain,  shall  have 
termiqated  its  labours,  and  when  His  Catholic  Ma- 
jesty shall  have  provided  the  needful  means  for  the 
paymei^t  of  the  said  claims.     Art.  IV.  In  Order  to 
remove  all  the  obstacles  which  might  retard  the  liqui- 
dation of  the  chtims  of  the  subjects  of  His  Most 
Christian  Majesty  against  the  Spanish  government, 
a  special  convention  shall  be  concluded,  having  for 
its  basis,  with  regard  to  the  viarious  classes  of  the 
claims  to  be  admitted,  and  the  mode  in  which  the 
same  are  to  be  paid,  the  stipulations  of  the  treaty,, 
and  the  additiomd  article  of  the  20th  of  July,  1814, 
and  those  of  the  convention  of  the  2Qth  of  November,^ 
1816. 
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The  bill  then  proceeded  to  state,  that  in  pursuance     JJ^ 
of  the  secret  convention,  the  Respondent  appointed     rullctt 
Don  Justo  Josi  de  Machado^  (one  of  the  liege  sub-  the  snfG  or 
jects  of  Respondent,  and  then  residing  at  Paris,  and       ''^*"- 
exercising  the  fanctibns  of  Consul  General  from  the 
Cbiirt  of  Spain  to  the  Court  of  France,)  the  agent  of 
the  l^ataish  govemmerit,  to  receive  the  moiety  of 
the  sum  of  1,860,000  franco  de  rente,  which  by  the 
convention  was  to  be  paid  by  the  French  government 
inttt  the  hands  of  such  person  or  persons  as  might  be 
authorised  by  the  Spanish  government  to  receive  the 
9taae ;   and  Aat  the  French  government  had  since 
paid  over  to  Machado  the  whole  of  the  moiety  of  the 
sum  of  1,850,000  francs  de  renter  according  to  the 
secret  convention ;  and  that  Machado  had  duly  ac- 
counted for  the  same  with  the  Spanish  government. 

That  after  payment  to  Machado  of  the  moiety  of 
the  Sam  of  1,860,000  francs,  the  remaining  moiety 
was  left  in  the  liands  of  the  French  government  as  a 
deport,  in  pursuance  of  the  provisions  in  the  secret 
convention,  in  order  that  the  same  might  be  applied 
as  directed  by  the  convention ;  and  that  with  a  view 
of  finally  settling  the  mutual  claims  of  the  respective 
subjects  of  France  and  Spain,  with  respect  to  that 
fund,  on  the  30th  of  April,  1822,  a  convention  was 
concluded  between  the  governments  of  France  andf 
Spain,  which  recited  that  His  Catholic  Majesty  and 
His  Most  Christian  Majesty  being  alike  animated  with 
the  desire  of  puttmg  an  end  to  the  difficulties  which 
have  hitherto  retarded  the  liquidation  and  payment 
of  the  claims  of  the  subjects  of  His  Most  Christian 
Majesty  against  Spain,  and  wishing,  witli  a  view  to 
the  common  benefit  of  their  respective  subjects,  to 
settle  the  concern  by  a  definitive  adjustment,  had  for 
that  especial  end  and  pui^pose  agreed,  &c.  as  follows  :— 

D  2 
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1828.  Art.  1.  In  order  to  effect  the  reimbursement  and  total 
^ii^^  extinction  of  His  Most  Christian  Majesty's  claims,  the 
THE  Tana  ow  P^Y^^^^  of  which  is  demanded  firom  His  Catholic 
wAiif*  Majesty  in  virtue  of  the  first  additional  article  of  the 
treaty  of  the  20th  of  July,  1814,  the  sum  of  ^6,000 
Jrqncs  de  rente^  representing  a  ^principal  of  eight 
millicmfiand  a  half  of  francs  (8,500,000),  shall  be  de- 
ducted and  taken  by  the  French  government  from  the 
sum  which  now  lies  as  a  deposit  in  the  hands  of  the 
latter,  and  belongs  to  Spain  in  virtue  of  anterior  con- 
ventions. Art.  II«  Upon  the  preceding  stipulation 
being  carried  into  execution.  His  Most  Christian  Ma- 
jesty engages  to  discharge  and  satisfy  the  above-men- 
tioned claims  of  his  said  subjects  upon  Spain,  founded 
upon  the  first  additional  article  of  the  treaty  of  the 
20th  of  July,  1814,  and  His  Catholic  Majesty  does 
thereby  remain  fully  acquitted  of  and  fron^  all  and 
whatsoever  His  Catholic  Majesty  owed  to  them  in 
virtue  of  the  said  article.  Art.  m.  Imipediat^Jy 
after  the  exchange  of  the  ratifications  of  the  present 
convention  the  French  government  shall  cause  pay-i 
ment  to  be  made  into  the  hands  of  such  person  or 
persons  as  may  for  that  purpose  be  authorised  by  His 
Catholic  Majesty,  of  the  overplus  of  the  rente  which 
the  said  French  goverament  kept  as  a  deposit,  in- 
cluding the  whole  amount  of  the  compound  interest 
that  has  hitherto  accrued  thereon. 

That  in  pursuance  of  the  last  mentioned  convene 
Con,  the 'Respondent  appointed  one  Don  Jose  No^ 
guira^  who  had  been  employed  by  the  Spanish  go- 
vernment in  negotiating  die  convention,  the  agent  rtf 
the  Spanish  govfsmment  to  receive  the  surplus  men- 
tioned in  Article  III.  of  the  convention,  which  surplus, 
exclusive  of  compotmd  interest,  amounted  to  a  sum 
of  lOQM^  francs  de  rente^  or  14,060,200  fiiancs  in 
inscriptions. 
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That  the  French  government  shortly  after  the  ra-       18^. 
tification  of  the  OHivention,  and  in  pursuance  thereof,     ^^^^^^ 
paid  over  to  Noguiray  by,  inscribing  the  same  in  his  .^^  ^^^^  ^^ 
name  in  tlie  gieat  book  of  the  public  debt  of  France,       s^^^"* 
several  instalments  in  respect  of  the  surplus. 

That  Noguira  was  afterwards  removed  from  his 
appointment,  and  Mackado  was  duly  appointed  his  ^ 
successor  therein,  and  that  thereupon  the  French 
government  paid  over  to  MMhado  the  whole  or  the 
gi^eater  part  of  the  residue  of  the  surplus,  which  had 
not  been  previously  paid  over  to  Noguira^  by  in- 
scribiiig  the  same  in  the  name  of  Mackado  in  the 
great  book  of  the  public  debt  of  France. 

That  Noguiray  inunediately  after  his  removal  from 
his  appdihtsnent,  transferred  into  the  name  of  Ma- 
ckado the  whole  of  the  instahnents  which  had  been 
80  inscribed  in  Noguira' b  name  in  the  great  book  of 
the  public  debt  of  France. 

The  bill  then  proceeded  to  state,  that  in<  the  earTy 
part  of  the  year  18^,  a  civil  war  broke  out  in  the 
kingdom  of  Spain,  and  that  in  ccmsequence  thereof^ 
ifacAeMfo,X^ho  was  then  residing  at  Paris,)  sotoe 
time  in  the  course  of  the  year  1823,  sold  out  and 
c(mvated  intd  money  the  whole  of  ttie  ifunds  which 
then  stood  inscribed  in  his  name  in  the  great  book  of 
the  public  debt  of  France,  in  pursuance  of  the  con- 
vention, and  quitted  France  and  came  to  England, 
having  iii  his  possession,  either  in  speeie  or  bills  upon 
this  country,  the  whole  or  the  greater  part  of  the 
proceeds  of  the  sale,  to  the  vabe  of  600,000/.  sterling. 

That  immediately  upon  the  cessation  of  the  civil 
war,  with  a  view  to  secure  the  proper  application  of 
the  ftmds,  a  royal  decree  was  made  and  prbmulgirfjed 
by  the  Respondent,  on  the  21st  of  March,  1834, 
directing  the  formation  of  boards  ior  ascertaining  and 
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1828.     4ecidipg  upon  the  clahns  aS  S^panish  si^bgectaagainst 
^Cum    the  fundB  ia  question. 
THE  kVwo  op     ^^^  ^^  pureuaoce  of  the  decree,  two  public  lioanis, 

tPAiv.  the  one  of  them  styled  ''  The  Board  of  ExaminatkiD 
and  Liquidation,"  and  the  other  of  them.atyled  ^*  The 
Board  of  Appeal,"  i«ere  appoiated,  and  wcare  both  of 
,them  Btill  in  active  qperation ;  .that  Senor  Don  Bruno 
Vallarino  >¥as  the  .president  of  th^  Board  of  Exami^ 
nation  and  Liquidation,  and  Smw  Don  Anselmo 
de  Riba9  president  of  the  Board  of  Appeal;  that 
both  the  boards  held  their  aktin^  at  AAadrid ;  and 
that  all  the  membera  comprising  the  respective  boarda 
resided  at  Madrid,  without  the  jurisdiction  of  the 
Ck>urt  of  Chanccary  in  England. 

That  shortly  after  the  pronuil^atiQn  of  the  ny^al 
decree,  a  copy  was  sent  to  Machado^  by  the  order  of 
the  Respondent;  and  at  the  aaodetime  an  offioial 
dispatch  was  written  and  s^t  to  Mackado^  by  Count 
D'Ofalia^  then  secretary  c^  atBte  for  foreign  aflhirs 
in  Spain,  requiring  him  to  transmit  dnpHcates  of  the 
official  letters  which  he  mi^ht  h^'Ve  transngtttted  to 
the  constitutional  government  on  the  subject  <tf  his 
agency. 

That  in  reply,  Machado  remitted  to  the  Spanish 
government  the  accounts  required,  by  which  it  ap* 
peared,  that  he  had  received  on  account  of  the  Spanish 
government,  by  virtue  of  the  convention  of  the  30th 
of  April,  1822,  a  sum  of  44(3,403  francs  de  rente ; 
and  Uiat  he  had  brought  over  to  Ekigland,,  and  then 
had  in  his  possession,  the  proceeds  thereof  dither  in 
specie  or  bills,  amounting  to  the  sum  of  600,000/. 
sterling. 

That  on  the  15th  of  June,  1824,  the  Count  D'Ofa- 
lia  wrote  and  sent  another  official  letter  to  Machado^ 
signifying  that  the  boards  charged  with  the  adjudi^ 
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eatioD  and  distribtttioQ  of  the  funds  for  the  indemni^      1828. 
ficatioQ  oi  the  parties  interested  therein,  being  created^     ^tuxrrr 
the  funds  most  consequently  be  at  the  immediate  dis 
posal  of  die  boards,  siifagect  to  the  necessary  guarantee      «^* 
and  secuiity  on  behatf  of  the  creditiMfs. 

That  Maehndoy  on  the  11th  of  June,  1824,  wrote 
and  sent  io  Count  JffOfaHay  a  letter,  stating  thitt  he 
acted  under  an  impression  of  the  fuAds  in  questicm 
being  the  property  of  the  parties  concerned  in  the 
(^ms;  and  tluU;  he  bhould  be  ready  to  pay  thereout 
mch  claims  as  IJhe  boards  m%ht  recognise  as  l^al, 
and  definitivdy  liquidated,  confinrniably  to  the  treaties^ 

HuLton  the  19th  6f  July,  18B4,  a  letter  was  writ- 
ten and  sent  to  Mdchaio  by  Poo  Bruno  f^allarine 
and  Don  Ansehno  de  Ribas^  whereby  they  directed 
Mdchado  to  deposit  the  funds  then  remaining  in  his 
hands  in  a  public  bank  in  England,  at  the  disposal  of 
the  boards,  as  the  representatives  of  the  creditors* 
and  for  the  liquidation  of  their  claims,  inasinuph  as  it 
would  be  attenfded  with  the  advantage  of  producing 
tq  the  ^iieHtl  body  cS  creditors  an  annual  interest, 
which  would  in&rease  the  original  iimds  for  their  be- 
nefit, and  the  fhnds  would  nemain  mvested  with  all 
due  security. 

That  Ota  the  26th  of  November,  1884,  MMhado 
wrote  and  sent  to  Senors  iiork  Bruno  Vdllarinoy  and 
Don  Ansehrio  de  Ribas^  a  letter,  whereby  Machado 
pnnnised  to  deposit  the  balance  of  the  monies  then 
in  his^  hands  on  account  of  the  Spanish  goVemAnent 
(after  deducting  the  expenses  he  had  incurred)  in 
the  Bank  of  England,  at  the  disposal  of  the  boards, 
as  the  representatives  of  the  creditors,  and  for  the 
liquidation  of  their  claims ;  and  that  the  letter  of 
Machado  contained  the  passage  foUowing — ^^  I  deem 
**  it  incumbent  on  me  toobswve  to  .you,  that  it  ap- 
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!^'  ^^  pears  to  me  highly  expedient,  that  no  time  should 
^'  be  lost  in  proceeding  to  a  definitive  settlement  of 

this  point,  because,  should  the  English  subjects, 
**  who  are  of  ocmceive  themselves  creditors  of  our 
*^  government,  on  any  grounds  or  account  whatso*. 
^'  ever,  (and  theyare  by  no  means  inconsiderable  in 
*^  point  of  number,)  happen  to  discover  the  existence 
*^  of  the  funds,  it  is  much  to  be  feared  that  they  will 
^*  resort  to  all  possible  judicial  measures  for  the  pttr- 
**  pose  of  paralyzing  them,  and  whilst  their  claims 
**  are  in  a  course  of  discussion  and  decision  before 
^'  these  Courts,  which  will  not  only  occupy  a  omsi* 
^*  derable  period  of  time,  but  also  be  attended  by  a 
*^  very  heavy  expense,  the  Spanish  parties  and  1^* 
*^  timate  owners  of  the  funds  will  be  deprived  ci  the 
**  enjoyment  of  their  property,  if  not  totally  lose  it" 

nrhat  Don  Anselmo  de  Ribas  and  Don  Bruno 
Vallarino  thereupon  wrote  and  sent  a  letter  to  Ma* 
ckado,  whereby  they  directed  him  immediately  to 
deposit  in  the  Bank  of  England  ihb  resulting  balance 
of  the  monies  in  his  hands,  thea  belonging,  to  the 
Spanish  government,  placing  it  at  the  disposal  of  the 
boards,  as  the  representatives  of  die  creditors,  and  for 
the  liquidation  of  thdr  claims. 

The  bill  then  proceeded  to  state,  that  Machado  did 
not,  as  required,  deposit  the  balance ;  and  that  with* 
out  the  knowledge  of  the  boards,  w  of  the  Re- 
spondent, and  in  direct  breach^  of  his  duty  as  agent 
of  the  Spanish  government,  some  time  in  the  monti^ 
of  December,  1824,  he  deposited  with  the  Appellaots 
200,000/.  sterling,  being  part  of  the  proceeds  of  the 
funds  received  by  him  by  virtue  of  the  convention 
of  the  30th  of  April,  1822 ;  and  that  ^e  Appellants 
had  not,  at  the  time  when  the  monies  were  so  depo- 
sited  with  tliem,  and  liad  not  then,  and  never  had, 


17. 

THE  mwQ  or 


ON    APPBALS   AND  VTRTtS.  OF  BRAOR.  41 

any  just  daims  whatsoever  ettlier  lUpan:  the  said       )S2& 
monies,  or  upon  the  funds  received  by  Machddo  by    .^^^^ 
virtue  of  the  convention  of  the  30th  of  April,  1822, 
or  upon  the  Spanish  govenunent  in  respect  thereof.         *^^^ 

Tliat  the  Appellants  had  then,  .or  ofight  to  have,  m 
their  custody,  possession,  or  power,  the  monies  sO 
deposited  with  them ;  and  that  the  said  monies  then, 
according  to  the  laws  and  constitution  of  Sptuli, 
justly  and  <tf  right  belonged  to  the  Respondent^  as 
the  head  and  sovereign  ruler  of  the  .Spanish  govei^«> 
ment,  to  be  applied  by  the  Respondent^  as  sueh  hei^ 
and  sovereign  ruler,  according  to  the  provisions  for 
that  purpose  contained  in  the  treaties  of  the  30th  of 
May,  1814,  and  the  20th  of  Npvember,  1815 ;  and 
that  the  Respondent  had  by  his  agents  applied  to.  the 
Appellants,  and  requested  them .  to  furnish  the  Re*- 
sp<mdent  with  an  account  of  the  monies  which  ware 
so  deposited  with  them,  and  of  their  aippliQatioti 
thereof,  and  to  pay  over  the  fuupunt  /thereof  to  the 
Respondent,  or  his  agents,  in  order  that  ,the  teme, 
when  so  received,  might  he  applied  according  to  th0 
provisions  ccmtained  in  the  treaties. 

The  bill  also  contained  charges  that  the  Appellants 
admitted  that  Machado  had  paid  over  to  them  part 
of  the  funds  :  that  the  whole  of  the  funds  delivered 
by  Machado  belonged  to  the  Respondent,  to  be  dis^ 
tributed  by  him  pursuant  to  the  treaties :  that  Machado 
in  November,  1823,  inserted  a  paragraph  in  a  public 
newspaper  called  Le  ConstUutionnel^  denying  asoser- 
tions  of  his  having  placed  the  funds  at  the  disposal  of 
the  constitutional  government,  and  stating  ^at  the. 
funds  belonged  to  the  claimants  under  the  treaties. 

The  bill  forther  charged,  that  the  several  boards 
of  examination  and  liquidation,  and  of  appeal,  were, 
then  still  subsisting,  and  actively  ei^aged  in  the  ex- 
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1826.       mnjnation  of  the  dsuns  of  the  subjeeis  of  Spain, 
iiv^^jiTT     founded  cm  the  nverai  treaties,  iipoa  the  fimds 
«■  KiHG  OF  which  the  goremmc^t  of  Fboice  oontract^  to  pay  to 
•'^"-      the  Spanifib  govemtnent  by  the  eoDvenlioQ  of  the 
30th  df  Aprils  1622,  but  that  noneof  such  cklais  had 
'been  liien  definidvely  ^indited  and  aIl(W?ed;  that 
the  Appellants  had  not,  and  no  one  could  have  any 
daims  upon  the  funds,  unless  the  same  iiv^e 'grounded 
upon  the  treaties ;  that  such  claims  were  kltDg^ther 
of  an  equitable  nature,  and  could  not  be  properly  de- 
termined except  in  a  Court  of  Equity,  if  any  court 
of  justice  in  England  could  take  cognhzaude  thereof. 

That  the  Appellants  alleged,  that  the  monies  were 
deposited  With  them,  by  Machado  as  the  agent  and 
in  the  name  and  on  the  behalf  of  one  Achilles  de 
P^etrn;'  whereas  Pereira  had  not  then,  nor  ever 
had,  any  daims  whatsoever  upon  the  nvonies,  and 
that  AehiU^  46  Perehtit  was  at  that  time,  and  had 
ever'  since  been,  and  then  was,  the  secretary  of 
Mai^adoj  and  that  tlie  monies  wei^e  so  deposited 
in  the  name  of  Pereira^  soldy  for  the  purpose  of 
preventing  any  attadimettt  or  other  legal  process. 

Tliat  Per  err  a  was  then  residing  in  the  Netlierknds 
wWi  Machaidy  beyond  the  jurisdiction  of  the  Court; 
that  the  Appellants  had  never  disposed  of  any  part  of 
the  monies  deposited  with  them,  except  under  the 
express  direction  of  Machado^  and  had  always  ac- 
knowledged themselves  to  be  the  holders  of  the  monies 
merely  as  the  trustees  and  agents  of  Machado ;  that 
in  the  month  of  January,  1826,  they  delivered  an  ac- 
count to  Machado^  containing  a  statement  of  the 
payments  made  by  them  on  account  of  Machado^ 
out  of  the  monies  so  deposited  with  them,  and  also  an 
account  of  all  the  monies  so  deposited,  making  a  ba- 
lance of  100,000/.  ir  favour  oi  Machado,  which  ba- 
lance the  Appellants  then  had  in  their  hands. 
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Tiifit  the  liuids  were  in  great  dimger  cf  being      U28. 
whoUy  wiisted  and  lost,  unless  the  same  should  be,    i^!!l^^ 
immediately  ordered  to  be  paid  into  the  Bank  of  Eng-  ,^  ^^  ^, 
Ifuid,  in  tnW  in  the  cause.  •'^*' 

That  the  moiWKS,  weire  dqxisijbdd  in  fnmuaooe  of 
a  fraudulent  <eonceTtf  betwieeR  Mofikado  and  the  J^J^ 
pdlaat^  and  for  the  purpose  of  withdrawing  the 
funds  from  theijaiinantet.  who  might  ultii»atd[]r  be 
declared  entitled  thereto :  that  whra  the  monies  weie 
deposited  with  them  they  well  knew,  or  su^ected,  that 
the  same  were  not  the  proper  monies  of  Mad^ado^ 
but  Uiat  they  were  netuaHy  part  of  the  proceeds  of 
the  funds  so  received  by  Maehado,  by  virtue  of  the 
convention  of  30th  of  April,  1822^  and  then  actuajly 
bdouged  to  the  Spanish  govermpent,  to  be  applied 
by  iliat  govemm^t  in  manner  thereinbefore  men- 
tioned; .that  Muf^ado  had  no  rjght  or  authority 
whatsoesver  to  deposit  with  them  any  part  of  the  pro- 
ceeds  of  the  funds;  and  thatiu  $o  doing,  Machado 
was  committing  a  ;diractihi»ach  of  trust 

The  bill  also  chaigod  that  Maeh^do  wa3  witiiout 
the  junsdictiott  of  the  Conrt;  but  mdawled  duHtly 
to  vetum  to  Eoghmd,  and  to  cemmence  l^gal  pro* 
ceedings  against  the  Appellante,  for  the  purpose  of 
recovering  from  them  UiemoniesdepoBilted  with  them, 
and  theneupon  to  appiy  the  same  to  his  ouw  use : 
That  the  Appellants  threatened  and  intended  to  apply 
themonies  to,  their  own  use:  That  the  monies  ougjht 
forthwith  to  be  paid  into  the  Bank  of  England  for 
safe  custody,  for  the  benefit  of  all  parties  who  should 
be  declared  ulUmatdy  to  be. entitled  thweto,  or  other- 
wise that  the  same  ou^t  foitbwith  to  be  paid  over  to 
the  nospandent,  w  his  agents:  and  that  thie  Appel- 
lants ought  in  the  meantime  to  be  recttiain^  by  injunc^ 
tion  from  disposing  of  the  monies,  otherwise  than 
under  the  direction  of  the  Court. 
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1828.  the  bill  finally  charged,  that  MacKado  and  the 

BVLLETT     Appellants  then  had  in  their  custody,  &c.,  accounts, 
rtiE  Kwo  OP  *^*»  which  they  refused  to  produce. 

8  PAiH.         The  prayer  was,  that  the  Appellants,  and  Machadoj ' 
when  hl^  came  within  the  jurisdicticm,  might  answer 
the  matters  of  the  bill ;  and  that'  an  account  might  be 
taken  of  all  the  money  whiph  had  been  deposited  with' 
the  Appelhnts  by  Machado^  ^c*,  and  that  the  amount 
thereof  might  be  ascertained,  and  paid  over  by  the 
Appdlants  to  the  Respondent,  or  his  agents,  or  other- 
wise that  the  Appellants  might  be  c»*dered  forthwith 
to  pay  tlie  same  into  the  Bank  of  England,  in  trust 
in   the  cause  ;    and  that  Mackado  might  in  the 
meantime  be  restrained,  by  injunction,  from  com- 
mencing 6r  prosecuting  any  action,  or  taking  any  steps 
against  the  Appellants,  for  the  purpose  of  obtaining 
repayment  of  the   monies    deposited  with  them  ; 
that  the  Appellants  might  also  be  restrained  from  pay- 
ing over  the  monies  to  Mackado^  or  parting  with  the 
same,   without  the  direction    of  the  Court;    that 
the  AppeHants  might  set  fixth  the  claims  (if  any) 
which  ^ey  had  jipon  the  monies  deposited  with  them^ 
or  upon  the  fioilds  received  by  Machado,  by  virtue . 
of  the  conyention  of  the  30th  day  of  April,  1S22, ; 
and  the  particular^  thereof,  and  how  they  make  out 
the  same ;  and  tlmt  the  said  claims  might  be  disposed . 
of  by  the  Court. 

Process  to  appear  to-  and  answer  the  bill  was 
prayed  against  the  Appellants,  and  ilfac^odb  when, 
he  should  come  within  the  jurisdiction  of  the  Court. 
The  A{^llants  appeai;ed  to  the  bill,  and  on  the 
31st  day  of  January,  1828,  filed  a  Demurrer,  and  for 
cause  of  Demurrer  shewed,  that  the  Respondent  had 
not  by  his  bill  made  such  a  eaite  as  entitled  him  in  a 
Court  of  Ec]uity  to  any  relief  against  the  Appellants, 
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or  either  of  them :  and  for  further  cause  of  "Demurrer      ^^^t 
they  showed,  that  the  Respondent  had  not  made     huixbtt 
Achilles  de  Per^ra  a  party  thereto,  nor  jaayed  pro-.  ^„  ^ij^^  p, 
cess  against  him ;  neither  had  the  Respondent  made 
parties  to  the  bill,  nor  prayed  pix)Gess  against  Bfxy  or 
all  of  the  persons  wbo^  according  to  the  statements  in 
the  bill,  had  or  were  entitled  to  claim  a  beneficial  in- 
terest in  the  monies  in  the  bill  mentioned,  or  some  part 
thereof. 

The  Demurrer  came  on  to  be  argued  on  the  22d 
of  March,  1828,  before  the  Lord  Chancellor,  when, 
it  was  ordered  and  adjudged  that  the  Demurrer  should, 
be  over-ruled,  and  ttiat  the* Appellants  ^ould  have 
a  month's  time  to. put  in  their  answer. 

From  this  order  the  appeal  was  presentee^. 


For  the  AppeUants. — Mr.  Pfipys  and  Mr.  RusselL 
For  the  Respondents. — The  Attorn^  General  w^id^ 
Mr.  Home. 


Far  the  Appellant. 

It  has  never  beeii  held,  that  a  foreign  Sove- 
reign can  sue  in  Courts*  of  Equity  in .  England; 
and  according  to  the  prinpiples  of  such  Courts, 
such  a  plaintiff  ought  not  to  be  allowed  to  sue 
therein,  inasmuch  a&  by  no  possibility  can  process 
be  issued  with  effect,  or  equity  dpn^,  or  a.  decree 
enforced  against  him.  The  pretended  rights,  o^ 
which  the  Plaintiff^  in  this  bill  relies,  are  right3  which 
he  claims  merely  by  virtue  of  his  prerogative  as  Kii^ 
of  Spain;  and  it  is  not  according  to  the  j^w  or 
constitution  of  England,  that  an.  English  Court  of 
Equity  should  be  made  instrumental  in  enforcing  in 
England  the  prerogative  of  a  Foreign  Sovereign. 
The  pretended  right  of  the  King  of  Spain  to  the  nio«« 
nies  sought  to  be  recovered  by  the  bill  arises  out  Of 
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1M8;  a  treaty  with  Franc*,  whidt  was  iiioemsistfent  with 
the  existing  relations  between  each  of  those  comitries 
and  his  Majesty  the  King  of  this  country.  An 
Englnsh  Court  of  Equity,  therefore,  will  not  lend  its 
aid  to  enforce  any  such  pretended  right.  This  is  a 
biDin  Eqmty,  abcordtog  to  the  statement  of  which 
not  one  rf  the  parties  befdrei  the  Court  has  any  right 
to  the  beneficial  enjoyment  dl  the  property  which  is 
the  subject  of  the  suit,  and  no  decree  could  be  made 
upon  it^  which  would  do  complete  justice.  The  bill 
does  not  brii^  bdbre  the  Court  all  the  parties  inter- 
ested in  the  matters  of  the  suit,  and  in  the  questions 
raised  by  the  statement  in  the  bill,  nor  any  persons 
who  represent  those  parties  or  their  interests.  AchiU 
les  de  Pereira  is  not  made  a  party  to  the  suit,  though 
the  bill  states,  that  the  monies  of  which  the  plaintiff 
seeks  toobtam  possession,  were  paid  to  or  deposited  with 
these  appellants  in  the  name  of  Achilles  de  Pereira.^ 


In  the  course  of  the  argument  the  Lord  Chancellor 
made  the  following  observations. 

T^e  Lford  Vhancettor. — ^The  treaty  on  the  sub- 
ject of  the  claims  of  French  subjects,  creditors  of 
Spain,  says  that  the  sum  of  one  million  eight  hundred 
and  fifty  thousand  francs  de  rente  to  be  received, 
shall  be  divided  into  two  equal  parts,  one  of  which 
shall  be  placed  in  the  hands  of  persons  appointed  by 
the  Spanish  government  to  receive  it,  and  the  other 
is  to  remain  in  France,  and  is  to  be  deposited  there 
for  the  purpose  of  meeting  the  claims  which  the  sub- 
jects of  France  have  on  the  government  of  Spain. 

Half  of  the  fund  was  to  remain  as  a  species  of  secu- 

*  The  Jadgment  was  given  at  the  close  of  the  argument  for  the 
Appellant  Such  parts  of  that  argument  as  are  not  stated  ahoye,  are 
incorporated  in  4^  observations  made  by  the  Chancellor  during  the 
argument. 
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lity  to  the  Erendi  goTernment,  that  the  SpaniBh 
goyemment  would  pity  the  claiois  of  the  Freneh  sub-*     ^Q!^ 
jecteon  the  Spanish  goverammt    Half  of  the  entire  ^,  ^%^,  ^ 
anm.  st^ulated  by  the  conventioQ  was  to  remaki  in       ''^i"- 
deposit  as  a  security  for  the  purpose  of  guardiag 
against  any  de&uk  on  the  part  of  the  Spanish  go^ 
vemment,  with  respect  to  any  claims  of  the  French 
subyMEtSi  under  that  commissioii.    It  was  dindediby 
agreement  between  the  goTemmfti^. 

It  has  been.ai^ued*  tliat  pirfkical  reasons*  might 
have  rendered  it  necessary  to  reec^ise  the  right  of 
some  other  so^epieign ;  a^d acase^as  be^^suppose^^  cf 
a  bill  filed  wh»'  the  French  were<iB  })osse8sion'Of 
Spain,  by  the  indiyidua)  who  exercised  the  authoniy 
over  Spain,  at  thattime;  the  individual  who  here 
appesuis  as  the  Plaini^y  assorting  his  ti^  as- King 
(^  Spaing  being  ao  doubt  deposed  torn  hiSithrone^l^ 
power,  .not  by  right  y  his  father  then  living,*  «id  elakn^ 
ing  thei  throne  against  the^personin  ppsses^on^aud  his 
son  against  both:  as  ta  this  siXid  th^  objection  thai 
the  title  of  Ferdinand  may  be  disputable,  it  is  ad^ 
mitted  upon  the  record-  that  he  is » the  King  and  so^ 
vere%n  ruler  of  Spain. 

That  a  King  ia.entitled 'tO' stie^afi^a  KiiigtsMnot 
be  disputed.  As  a  suitor  he  submite-hini^lf  ^tdf^he 
jurisdiction  of  the  Couft,  otherwise-itmight  bean.criii- 
jection  that  you  could. not  control  him;  But  if  he 
comes  here  as  a  suitor^  he  submits  himsetf  to  the  jurist 
diction.  Has  not  the  sovereign  power  of  another 
country  4he  comm<m'  privilege  of  mankind  "^  Do  you 
say  that  by  the  law  pf  natioDs  be  isdqirrred  of  that 
privilege  being  the  King  of  Spain'^J 

As  ta  the  doctrine  in  Barclay,  v.  liMtBsell,  f 
are.  there  not  some  opmiooS' pronounced-  in  some  oi 

•  By  Mr.  P^'pys.        f  9  Yen.  481.  See  the  note  in  p  58. 
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1^2%      the  cases*  by  Lord  Eidon  on  the  diciumofLori  Ross- 
^^^[^     lyn  in  the  Judgment  given  in.  that  case. 


V. 

ifiB  Kiiro  or 


As  to  the  objection  that  the  cestui  que  trusU 
sPAis.  are  not  parties,  it  does  not  appear  that  any  of  the 
claims  are  ascertained,  and  all  the  clainiantB  are 
abroad ;  it  does  not  appear  that  any  of  the  daims  are 
yet  substantiated. 

Do  you  notean  to  say,  that  the  King  of  Spam  is 
not  entitled  to.  take  money  out  of  the  hands  of 
his  own  agent,  having  by  his  authority  received 
the  money  from  the  Fr^ich  government? — It  is 
alleged  by  the  bill,  that  the  person  appointed  to  re- 
ceive this  money,  was  the  agent  of  the  King  of  Spain, 
and  we  must  take  it  as  a  fiict.  Whose  agent  was  he« 
if  not  the  ag^t  of  the  King  <tf  Spain  %    . 

The  French,  government  e^cpretely  stipulated,  that 
they  will  pay  the. money  Jnto  the  hands  of  such  per- 
swk  as  shall  be  named  by  the  King  of  Spain.  The 
King  of  Spain  appoints  i^acAaif(>  as  his  agent,  and  by 
virtue  of  that  ag!ency:and  appointm^it,  the  Frendi 
govemuient  allow  him  to  inscribe  the  rentes  in  his 
name,  and  he  is  allowed  to  act  as  the  agent  bi  the 
King  of  Spain.  Only  consider  it.  An  arrangement  is 
entered  into^  not  between  the  subjects  of  Spain,  cre- 
ditors of  France,  and  the  French  government,  but  the 
King  of  Spain  and  the  King  of  France,  which  ulti- 
mately the  subjects  of  the  King  of  Spain  were  to  have 
the  benefit  of,  but  the  acting  parties  were  the  head 
of  the  respective  governments. 

Why  are  we  to  assume  on  this  record  that  the 
King  of  Spain  is  suing  for  the  purpose  of  destroying, 
the  right :  we  are  rather  to  assume  that  he  is  suing  to 
establish  the  right.  Machado  takes  possession  of  this 
money  and  gets  out  of  the  reach  of  the  King  of  Spain 

*  See  DoMer  ▼.  Lord  Hunttngfieid,  ll  Vei.  268. 
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and  the  creditors.  You  will  find,  taking  the  whole  of  ^^28. 
the  record  as  it  stands,  the  transaction  is  this;  the  hullett 
government  of  France  contracts  with  the  government  ^^^  ^^^^  ^^ 
of  Spain,  to  pay  the  government  of  Spain  a  smn  of  ■'^*- 
mcmey  which  is  to  be  eventually  distributed  among 
certain  persons  who  are  the  subjects  of  Spain,  who 
have  sustained  losses  and  injuries  in  consequence  of 
the  invasion  by  France,  of  Spain.  By  that  treaty  be- 
tween France  and  Spain,  the  King  of  Spain  is  the 
party  to  see  the  money  properly  applied ;  he  is  the  party 
to  see  to  its  application;  These  very  tribunals  which 
are  established  for  the  investigation  and  liquidation  of 
these  claims  are  tribunals  established  by  the  will  and 
arbitrary  act  of  the  King  of  Spain.  ^  He  it  is  who 
establishes  the  tribunal  of  liquidation.  He  it  is  who 
establislies  the  court  of  appeal.  They  wfere  not  exist- 
ing tribunals;  they  are  tribunals  established  by  him 
and  under  his  authority.  He  is  to  see,  as  the  govern- 
ing power  of  that  country,  to  the  application  of  these 
funds.  In  the  mean  time  these  individuals  under  his 
authority  get  possession  of  the  funds  as  agents.  Then 
is  not  the  King  of  Spain  (provided  a  king  can  sue  in 
our  municipal  courts)  is  he  not  entitled  to  come  here 
and  sue  for  the  money  so  obtained  ? 

As  to  the  objection  that  two  of  the  parties  to  the  gene- 
ral treaty  had  no  right  to  alter  that  treaty  by  a  private 
convention,  to  the  prejudice  of  the  parties  beneficially 
intitled  under  the  general  treaty,  the  question  is,  what 
construction  a  court  of  law  would  put  on  the  treaties 
taken  together,  and  not  merely  on  particular  passages. 
The  government  of  France  having  a  counter  claim 
against  the  government  of  Spain,  by  the  treaty  of 
1816  say  to  the  government  of  Spain,  although  I 
agree  to  pay  you  this  sum,  I  shall  keep  it  in  deposit  as 
a  security  for  the  liquidation  of  the  claims  of  my  sub- 

VOL.  II.  B 
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182&      jects  on  you ;  and  the  moment  you  liquidate  those 

BCLLETT     claims,  the  funds  shall  be  handed  over  to  you,  and  in 

THE  KiffQ  OP  order  to  prevent  the  delay  and  inconvenience  that 

•PAW.  might  be  occasioned  by  Ae  investigation  of  those 
claims  which  France  had  on  Spain,  it  is  at  last  agreed 
that  France  should  ti^e  upon  herself  the  liquidatioH 
of  those  particular  claims,  and  that  the  residue  of  the 
money  should  be  at  once  paid  over  to  Spain.  There 
is  first  a  general  treaty  to  indemnify:  then  comes 
this  private  treaty,  in  which  they  agree  between  them- 
selves whatever  may  be  the  amount  of  the  chums 
arising  upon  the  public  treaties  that  this  particular 
arrangement  should  take  place  between  these  two 
powers.  Then  comes  the  treaty  of  the  21st  of  Aprit^ 
1818,  by  which  850,000  jfranc*  de  rente^  were  allot- 
ted to  Spain ;  but  Spain  had  in  the  mean  time  provid- 
ed, in  a  secret  treaty  with  France,  for  a  different  sum. 
Supposing  the  private  treaty  to  be  in  contravention 
of  the  public  treaty,  do  you  mean  to  say  that  would 
f^pply  to  a  question  between  the  King  of  Spaui  and 
his  own  agent,  having  received  money  under  that 
treaty  1  is  that  a  defence  which  the  agent  could  set  up  1 
I  am  not  quite  sure  that  the  transaction  was  not  in  all 
other  respects  free  from  all  objection,  lliere  were 
counter  claims ;  they  agree  that  the  claims  which  the 
Spanish  government  have  on  France  shall  amount 
to  so  much,  on  the  other  hand  you  have  a  counter 
claim  on  Spain ;  the  question  would  be  whether  the 
860,000  francs  applied  only  to  the  claims  on  the  one 
side,  or  the  balance  of  account  between  the  parties. 
If  it  was  to  be  applied  to  the  balance  of  account,  it 
was  qnite  unnecessary  to  luacertain  it. 

June  18th.         The  Lord  Chancellor.'*— li  is  argued  that  the  pri- 
«  The  following  obs^ryationB  were  made  during  Mr.  Russell's 
argument. 
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ynte  treaty  was  a  fraud  upon  the  parties  to  the  public  ^^^- 
treaty,  and  the  parties  materially  interested  in  it:  but  HULLsn 
it  appears  that  the  fund  of  860,000  francs  de  rente 
was  stipulated  by  the  public  treaty  for  particular  ob« 
jects,  and  for  particular  claims ;  and  it  is  with  reference 
to  those  mutual  claims  not  provided  for  in  that  treaty, 
that  the  two  powers  came  to  an  agreement  that  these 
mutual  claims  not  included  in  the  sum  stipulated  by 
the  gieneral  treaty,  should  be  regulated  and  'fixed  at  a 
certain  amount.  What  is  there  fraudulent  in  that"? 
Thesre  were  other  claims  not  included  in  the  original 
treaty  which  led  to  the  altaation  o{  the  sum,  which  is 
provided  for  by  the  secret  treaty ;  tliat  there  were 
mutual  claims  not  included  in  the  other  treaty,  must 
be  taken  as  a  matter  of  fact  on  this  record,  that  is  a 
ground  therefore  for  the  treaty  r^ulating  the  sum  at 
an  amount  different  from  that  which  is  oH^tained  in 
the  general  treaty.  What  is  there  fraudulent  in  that, 
ev&OL  supposing  that  we  could  enter  into,  the  question 
upon  this  record,  and  with  reference  to  this  subject? 
Suppose  it  had  been  a  transaction  between  private 
parties,  what  is  there  fraudulent  in  it?  It  has  refe- 
rmoe  to  particular  objects.  The  record  states  what 
must  be  taken  as  a  fact  on  the  demurrer,  that  there 
were  other  claims.  By  your  demurrer  you  admit  this 
statement  to  be  ccnrect,  that  there  were  mutual  claims 
one  on  the  other,  in  respect  of  many  particulars  not 
mentioned  or  provided  for  in  that  treaty ;  how  then 
can  you  say  it  is  a  fraud?  A  certain. sum  remains 
as  a  deposit  in  France,  and  an  agreement  was  come 
to  between  the  King  of  Spain  and  the  King  of  France ; 
with  respect  to  the  sum  so  in  deposit,  and  the  French 
government  in  consideration  of  being  allowed  to 
take  to  their  own  use  a  certain  part  of  that  sum, 
agreed  to  pay  over  the  rest  to  such  persons  as  should 
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1828.  be  nominated  by  the  King  of  Spain  ia  receive  it. 
Tlie  King  of  Spain  nominates  Machado^  and  lie 
receives  it ;  and  then  he  says  he  is  not  accomitable 

iPAiic.      to  the  King  of  Spain. 

The  vrhole  transaction  shows  that  the  boards  as 
they  are  called,  can  have  no  property  in  the  fund. 
They  are  merely  boards  of  liquidation,  a  species  of 
tribunal  established  for  the  purpose  of  ascertaining 
the  amount  of  the  claims ;  they  have  no  interest  in  the 
property;  they  were  merely  acting  judicially. 

The  effect  of  the  letters  is  nothing  more  than  an 
admission  on  his  part,  that  he  is  in  possession  of  the 
fimd.  It  is  an  admission  on  the  part  of  Machado^ 
that  he  got  possession,  (as  appears  also  by  the  record, ) 
under  the  authority  of  the  King  of  Spain.  The  only 
contractors  in  these  ti*eaties  are  the  governments  of 
the  two  countries.  Whatever  the  subjects  take,  they 
take  by  virtue  of  the  ti*eaties  entered  into  by  these 
governments.  The  subjects  have  nothing  to  do  witli 
it ;  the  governments  are  parties  to  the  ti'eaties,  and 
they  are  entitled  in  the  first  instance  to  the  money ; 
there  is  no  such  thing  as  a  treaty  between  the  govern- 
ments of  one  state,  and  tlie  subjects  of  another  state. 
It  is  the  money  of  Ferdinand,  in  the  first  instance  he 
has  the  control  over  it,  it  is  he  who  is  the  contracting 
party.  It  is  his  duty  as  the  King  of  Spain,  to  dis-* 
tribute  it  to  the  subjects.  We  cannot  assume  that  he 
vnll  not  so  distribute  it,  we  have  nothing  to  do  with 
that  question.  We  cannot  assume  that  Ferdinand^ 
when  he  is  in  possession  of  the  money,  will  not  dis- 
tribute it,  according  to  the  spirit  of  the  treaty.  In 
fact  he  has  established  tribunals  for  that  purpose;  but 
we  cannot  enter  into  that  question  at  all.  It  is  money 
belonging  to  Ferdinand  under  that  treaty,  received 
hy  Machado  by  the  authority  given  to  him  by  Ferdi- 
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nand,  and  he  is  accountable  to  Fenlinand  for  it,       ^^28. 
whether  it  is,  or  is  not  his  property.  iwxetv 

As  to  the  case  of  Mendizabel  \.  MachadOy  it  is  ^^^  ^;^^  ^^ 
different  from  this  case.  There  Machado  being  in  ^paw. 
possession  of  this  money,  some  bills  were  drawn  upon 
htm  by  MendixabeU  and  the  money  was  under  those 
hills  to  be  applied  to  some  objects,  foreign  to  thd 
treaties  and  the  trust.  The  decision  rested  u|ion  the 
misapplication  of  the  funds.  In  this  case  it  appears 
that  there  are  tribunals  established  for  the  purpose  of 
liquidating  the  claims,  arising  under  the  treaties.  That 
there  are  tribunals  appears  on  the  record,  and  the 
claims  are  in  a  train  of  settlement. 

It  has  been  asserted  that  no  case  has  occurred,  in 
which  a  sovereign  was  permitted  to  sue  in  the  muni^ 
cipal  courts  of  England.  Can  no  case  be  found  in 
winch  the  King  of  Spain  has  sued  at  law'?  What 
is  that  case  in  RolFe's  reports,*  where  he  was  direct- 
ed to  bring  an  action  of  trover,  and  he  did  so"?  In 
another  case  there  was  a  bill  filed  by  the  Ambassa^ 

*  The  case  is  mentioned  in  Rolle's  abridgement.  Tit.  Court 
de  Admiraltie,  £.  3.  lis  (the  Court  of  Admiralty)  ne  poient  tener 
plea  d*un  suit  per  le  Roy  de  Spaine,  pur  succider  de  Brasill  bofs 
en  Brasilia  pur  ceo  que  e^t  sur  le  terre,  Hill.  12.  Ja.  B.  R.  enter 
le  Roy  de  Espaigne  et  Pountes  resolve  et  prohibition  graunt 
et  ceo  apres  trie  al  common  loy  en  on  trover  et  conversion.  See 
2Bulst322. 

Id  Rollers  Reports,  p.  133,  the  case  is  again  mentioned. 

Where  after  reciting  the  application  for  and  the  granting  of 
the  prohibition,  the  report  goes  on  thus : — P.  13.  Jtf .  le  Court 
fut  de  mesme  I' opinion,  mes  tonus  per  Coke  et  Doderidge  que 
TEmbassador  puissoit  aver  action  pur  ceo  en  cest  cotirt  et  al 
anter  jour  le  Counsell  del  Embassador  vient  en  Court  et'dit  qtie 
il  voilt  surcesser  son  suite  en  I'Admirall  Court  et  port  action  ic^» 
per  que  fut  order  per  Curiam  per  consent  des  parties  Accordant 
et  issint  nul  prohibition  grant  et  puis  le  Roy  de  Spaine  port 
action  vers  luy  en  B.  R.  '  See  Bulst.  322,  s.  c. 
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l^-  dor  of  the  King  of  Spain,  but  the  bill  vras  dismissed 
on  the  ground  that  it  ought  to  have  been  filed  by  the 
King  of  Spain.* 

Suppose  the  King  of  Spain*  were  to  send  jewels  to 
be  set  to  Messrs.  Rundell  and  Bridge,  and  the  jewellers 
ware  not  to  deliver  them  up  to  the  King,  do  you  mean 
to  say  that  the  courts  of  the  country  could  not  inter* 
fere  1  that  the  King  of  Spain  could  not  recover  the 
jewels  1  do  you  think  there  would  be  no  redress  in  a 
case  of  tliat  kind 'J 

The  action  was  not  by  the  Ambassador.  How  can 
an  Ambassador  bring  an  action  at  law?  the  party 
was  never  in  possession  of  the  property.  If  you  look 
at  the  reports  in  RoUe's,  Bulstrode,  and  RoUe's  Abridg- 
ment, you  will  see  in  some  places  it  is  intided  the 

*  See  the  Spanish  Ambassador  v.  Bing/ey^  Hob.  113.  The 
bill  was  filed  in  Chancery  by  the  Spanish  Ambassador,  as 
Tlaintiff  suing  for  all  the  King  of  Spain*s  subjects,  for  the  re- 
coyery  of  goods  which  were  stated  to  belong  to  such  svbjects 
generally,  and  not  to  any  individuals  named.  To  this  biU  a 
demurrer  was  filed ;  and  the  matter  was  referred  by  the  Lord 
Chancellor  to  the  Judges  of  the  Common  Pleas,  who  thought  that 
the  Ambassador  ought  not  to  be  answered.  The  case  was  after- 
wards  tried  by  consent,  in  a  course  prescribed  by  the  Judges,  and 
forming  no  precedent  as  to  jurisdiction. 

Tbere  had  been  a  previous  proceeding  in  the  same  matter, 
which  is  reported  in  Hob.  78,  under  the  title  of  Don  Diego 
Serviento  de  Acuna,  Embassador  Leiger  for  the  King  of  Spain, 
against  «A)//t^e,  Tucker,  and  Sir  Richard  Bingky.  The  Plaintiff 
sn/ed  ia  the  Conrt  of  Admiralty,  as  procurator  general  for  all  hia 
maMeK's  snjbje^ts ;  stating  in  his  libel  a  case  of  piracy,  by  JolHSe 
and  Tucker,  against  ships  with  cargoes,  of  subjects  of  the  King 
of  Spain ;  and  that  the  ships,  &c.  were  taken  into  a  port  of  Ireland, 
and,  came  to  the  hands  of  Sir  Richard  Bingley,  who  converted 
them  to  his  own  use.  A  prohibition  was  prayed,  and  "  Monta- 
**  gue,  the  King's  serjeant  for  the  Embassador,  said  that  he 
**  could  not  sue  for  these  goods  at  common  law,  because  he  was 
"  not  proprietary."    See  Hob,  p.  113. 
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King  ef  Spain  v.  Founts.    How  could  an  Ambas-       ^28. 
sador  bring  an  action  of  trover,  the  property  never     buli^evt 
having  been  in  his  hands.  ^^  ki'vo  of 

Has  the  reoord  been  examined  in  the  case  cited      ^^''' 
fiom  RoUe,  to  see  whether  the  Ambassador  was  the 
Plaintiff  on  therecord  1   It  was  brought  by  his  direc* 
ticm  very  likely,  but  how  could  an  Ambassador  bring 
an  action  for  property  belongmg  to  the  King "}  it  is 
quite  out  of  the  question .    I  wish  to  point  your  atten* 
tion  to  that  case  in  Hobart,*  in  which  the  bill  was 
dismissed  on  the  ground  that  the  bill  should  have 
been  in  the  name  of  the  King,  and  not  in  the  name 
of  the  Ambaasador,  as  the  Ambassador  was  the  agent 
to  the  King  for  political,  but  not  for  private  purposes. 
Have  you  observed  what  Lord  Kenyan  says  in  Ogden 
V.  FMwt%\    These  are  his  words,  '*  if  we  were  to 
"  consider  the  acta  of  the  provmce  of  New  York  as 
'^binding  as  has  been  contended,  I  am  at  a  loss  to 
**  know  why  all  the  property  dT  those  persons  which  was 
*'  said  to  be  confiscated,  did  not  pass  to  the  execu* 
"  tive  power  of  that  state,  to  whom  it  was  said  to  be 
^*  fcHfeited,  and  why  an  action  might  not  have  been 
'^  brought  in  the  name  of  such  ^cecutive  power,  to  en- 
'*  fwce  the  payment  of  this  hond."|    I  think  you  will 
find  in  one  of  those  cases  (I  have  not  the  books  here,) 
that  the  King  of  Spain  brought  an  action  of  trovw 
against  a  party  who  had  got  possession  of  some  pro- 
perty, and  he  recov^ed.    It  is  quite  clear  it  must  be 
in  his  own  name.    There  are  several  other  cases  be* 

«  Hob.  113,  ante,  p.  54,  note.  f  3  T.  R.  731. 

X  He  said  also,  *^  if  the  treaty  of  peace  has  reference  to  the 
**  first  declaration  of  independence,  the  bond  in  question  waslaw- 
'*  faQy  transfixed  to  the  tfxecative  power ;  and  if  so,  I  do  not  see 
*^  why  an  action  may  not  be  brought." 
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1828,      sides  that.    What  reason  can  you  give  why  the  King^ 
HULLETT     of  Spain  should  not  maintain  an  action  ? 

It  is  argued  that  the  Allies,  including  England, 
abandoned  part  of  their  claims  for  the  purpose  of 
exonerating  France,  and  that  the  arrangement  x^uld 
not  be  altered  by  a  private  conventicm  which  increased 
the  charge. 

Supposing  any  thing  to  turn  on  that  view  of  the 
question,  by  what  documoits  does  it  appear  that  this 
country  abandoned  any  part  of  her  claim?  It  does 
not  appear  that  any  party  abandoned  its  rights  for 
the  purpose  of  getting  rid  of  the  liabilities  on  the 
part  of  France ;  but  they  agreed  to  fix  their  claims 
at  certain  specified  sums.  There  might  be  a  clear 
gain  by  fixing  on  a  precise  sum.  What  is  the  fact  ? 
How  has  it  turned  out  ?  Is  not  the  sum  larger  than 
the  claims  which  have  been  allowed  ?  I  do  not  think 
the  parties  to  the  general  treaty  abandoned  any 
claims ;  th^e  is  nothing  to  shew  such  abandonment ; 
it  is  a  mere  arrangement. 

I  have  directed  yoiir  attention  to  what  is  said  by 
Lord  Kenyon,  and  the  case  in  RoUe;^  can  you  state 
any  opposing  authority  ?  I  think  we  may  assume 
that  a  sovereign  can  bring  an  action  at  law.  As  to 
the  case  in  Hobartjf  the  objection  was  that  he  could 
not  maintain  a  suit  in  the  name  of  the  Ambassador 
instead  of  his  own  name.  The  matter  was  disposed 
of  by  the  Court  upon  agreement  between  the  parties. 
It  was  not  a  case  of  regular  jurisdiction. 

There  was  a  casej  from  the  canton  of  Berne,  in 
which  ceilain  persons  filed  a  bill  on  behalf  of  them- 

*  I  Rollers  Rep.  133,  ante,  p.  53. 

-f  Spanish  Ambassador  y.  Bingley,  Hob.  113,  ante,  p.  54. 

+  DoUer  v.  Lord  Hunthgfield,  11  Ves.  283. 
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aelves  and  the  canton  of  Berne:  the  only  objection      ^®28. 
made,  was  that  it  was  a  bill  not  filed  by  an  estn-     hullbtt 
blished  government  recognized  by  this  country. 

As  to  the  objecticm  that  in  the  case  of  a  sovereign 
justice  cannot  be  done ;  if  he  appears  as  Plaintiff, 
you  can  do  complete  justice — ^you  can  impose  any 
terms  you  think  proper — ^you  have  him  in  your  power 
— you  may  fite  a  cross  biU,  and  then  you  have  him 
completely  under  your  control  and  jurisdiction. 

In  the  case  of  the  Colombian  Oovemment  y. 
Rothschild^  the  objection  yr^s  that  it  was  not  a  proper 
designation  of  the  executive.  I  was  not  aware  that 
the  presCTt  Master  of  the  Rolls  had  expressed  him- 
self so  strongly  ;*  but  it  is  quite  clear  fixmi  the  ob- 
servations of  die  Judge,  that  if  there  had  been  a 
proper  designation  of  the  executive  they  would  have 
had  a  right  to  sue. 

In  tlie  case  of  Bolder  v.  Lord  Huniingfieldj  the 
Lord  Chancellor,  speaking  of  Maryland,  says,  ^^  that 
**  state  was  only  a  corporation  under  the  great  seal  dis- 
^*  solved  by  means  which  a  court  of  justice  was  obliged 
'^  to  consider  rebellious,  and  then  the  transfer  of  the 
*<  title  fnxn  Maryland  to  any  other  state  was  a  question 
^'a  court  of  justice  could  look  at  as  a  question  of  law 
**  cmly  in  one  way,  and  the  principle  was  that  the  Court 
^^  could  not  admit  that  the  title  passed  to  theindepend- 
'*  ent  states  of  America  by  an  act  which  we  are  obliged 
**  to  call  rebellion/'  He  goes  on  to  say  with  respect  to 

*  The  expression  alladed  to,  is  in  the  case  of  the  Colombian 
Government  v.  Rothschild^  1  Stii.94.  The  report  of  the  Vice- 
Chancellor's  judgment  contains  the  following  passage :  **  A 
*'  foreign  state  must  sue  in  the  names  of  some  public  officers  who 
**  are  intitled  to  represent  the  interests  of  the  state,  and  upon  whom 
*•  process  can  be  served  by  the  Defendants." 
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1^28.      that  case*  befweLord  Loughborough,  *^  the  questioa 

BuixBTT     *^  of  merits  is  notdecided  by  the  Maryland  case,  which 

TBB  K»o  OF  '*  ^<>^  QO^  toudi  such  a  case  as  this>  a  foreign  inde- 

9PAIM.       u  pendent  state."    The  inconv^ence  in  many  of  the 

cases  has  arisen  out  of  the  shape  of  the  record,  but 

the  Lord  Chancellor  admits  most  distinctly  in  that 

case,  that  an  action  can  be  brought  or  a  bill  filed  in 

the  name  of  an  independent  power^  or  the  executive 

power  of  an  independent  state. 

As  for  the  objection  that  the  money  might  be  re- 
covered at  law,  Machado  is  the  agent,  and  he  i*e- 
ceived  the  money  as  agent  of  the  King  of  Spain. 
The  jurisdiction  is  concurrent,  and  they  want  disco- 
very and  account. 

The  cestui  que  trusts  are  not  necessary  parties, 
for  there  is  no  person  who  has  established  any  right 
as  appears  by  the  record  itself.  It  is  stated  that 
there  is  no  person  who  has  yet  established  a  claim  ; 
therefore,  there  is  no  person  whom  you  can  make  a 
party  to  the  record. 

As  to  the  necessity  of  making  Pereira  a  party,  is 
it  stated  that  the  funds  are  now  in  the  name  of  Pe- 
reira'i  Is  it  stated  that  Pereira  acted  as  the  agent 
of  Machado  in  paying  the  monies  over,  or  that  he 
has  any  interest  in  them  at  all  ?  They  were  deposited 
in  the  name  of  P^revruj  Pereira  being  out  of  the 
jurisdiction  of  the  Court. 

It  is  stated  on  the  &oe  of  the  record  that  Pereira 
had  no  interest — he  did  not  claim  any  interest.     All 

*  Barclay  v.  RusMeli^  3  Ves.  431 :  in  the  report  of  which  the 
following;  passage  occurs :  **  I  wish  it  to  be  considered  whether 
**  anj  foi:eign  soyereign  under  anj  denomination,  can  sne  in  a 
«  municipal  court  of  this  country.  Whether  it  is  not  matter  of 
**  application  from  state  to  state,  I  doubt,  whether  in  a  municipal 
**  court  the  right  of  a  sovereign  independent  state  can  be  recog- 
*«nised." 


ON  AFPfiAl^  AND  WRITS  OF  BRROR«  59 

the  circumstances  which  are  connected  with  paying       ^^^* 
it  over,  and  every  thing  relating  to  it,  shew  distinctly     hullbtt 
that  he  had  no  interest  and  no  claim  whatever.    All  nm  Kiira  of 
that  is  admitted  by  the  demurrer.    Theire  is  no  colour      ''^'"' 
of  interest,  provided  it  k  stated  how,  and  under  what 
circumstances  it  is  paid.     Take  it  as  a  naked  fact  un- 
accompanied with  other  circumstances  there  may  be 
a  cdour  of  interest ;  but  you  are  not  to  take  a  part  of 
the  averment  and  reject  the  rest — ^you  must  take  the 
whole — ^you  must  take  the  whole  averment  together — 
and  the  whole  averment  is  admitted  by  the  demurrer 
to  be  true.    The  Master  of  the  Rolls^  it  is  said^  has 
deckled*  that  where  it  appears  on  the  face  of  the  bill  a 
party  has  an  interest,  but  it  is  averred  that  he  is  out 
€f:  the  jurisdiction  of  the  Court,   it  is  necessary  to 
pray  process  against  him.    But  there  is  no  colour  of 
tide  in  Pereira  on  this  record. 

It  has  been  ai^ed  that  the  trusts  of  the  original 
treaties  have  never  been  rescinded  by  competent 
authority.  Upon  that  point  the  case  stands  thus : 
In  the  original  treaty  there  was  no  particular  sum 
stipulated.  France  was  to  indemnify  the  subjects  of 
the  dfflerent  powers  for  the  amount  of  their  claims ; 
then  there  was  to  be  a  mixed  commission  to  adjudi- 
cate the  amount  of  the  claims.  It  was  afterwards 
considered  most  convenient  that  a  precise  sum  should 
be  ajf^ropriated  by  France:  there  was  an  end  of 
the  mixed  commission ;  and  the  surplus  under  such 
circumstances  belonged  to  the  respective  powers. 
However,  that  has  nothing  to  do  with  the  present 


♦  V.  De  Tastei  ex  relat.     Mr.   Russdl  (not  re^ 

ported).  See  Windsor  v.  Windsor,  2  Dickens,  707.  Bat  see 
contra  Haddock  t.  Tomlinson,  2  Sim.  and  Sta.  219.  and  Red. 
Ck.  PI.  134.  See  also  upon  the  general  question  as  to  parties 
out  of  tbe  jorisdiction,  Fell  ▼.  Brow,  2.  B.  C.  C.  37G.  and 
the  Ait.  Gen.  v.  BMol  College,  cUed  in  Red.  Ch.  PI.  22^ 
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1828.  question,  there  is  a  subsequent  and  distinct  arrange- 
^^u^  meat  made  by  France  vfiih  Spain,  by  which  it  is 
agreed  that  a  part  of  this  sum  of  money  on  which 
France  had  certain  claims,  should  be  paid  to  France 
and  the  rest  be  paid  over  and  be  the  property  of  the 
King  of  Spain,  that  is  the  distinct  language  of  the 
treaty.  France  has  certain  claims  against  Spain,  and 
she  did  not  choose  to  part  with  the  fund  till  those 
claims  were  liquidated »  In  the  mean  time  the  fund 
was  to  remain  in  France  accumulating  in  compound 
interest  for  the  benefit  of  the  Spanish  claimants  until 
the  claims  which  France  had  were  liquidated.  Then, 
Spain  and  France,  by  a  subsequent  treaty,  agree  to 
put  an  end  to  this  arrangement,  the  French  agreeing 
to  take  a  part  of  these  funds  in  liquidation  of  the 
claims  of  the  Frenqh  subjects,  and  the  remainder  of 
the  sum  was  to  be  paid  over  to  the  Spanish  govern* 
ment.  That  was  the  final  arrangement — ^it  was  under 
that  arrangement  that  Machado  received  the  money. 
It  is  quite  clear  from  this  final  arrangement  that 
France  abandoned  all  claim  on  the  fund. 

Lord  Redesdale. — ^This  is  one  of  the  clearest 
cases  that  can  possibly  be  stated.  I  conceive  that 
there  can  be  no  doubt  that  a  sovereign  may  sue. 
If  he  cannot,  there  is  a  right,  without  a  remedy ;  for  it 
is  only  by  suit  in  Court,  that  the  Respondent  can  obtain 
this  money :  he  sues  as  every  sovereign  must  sue,  gene- 
rally speaking,  either  on  his  own  behalf,  or  on  behalf 
of  his  subjects.  If  the  courts  of  justice  were  to  re- 
fuse to  receive  his  suit,  I  apprehend  that  it  might  be 
a  just  cause  of  war.  All  transactions  on  behalf  of 
nations,  must  be  transactions  with  the  sovereign  power 
of  those  nations :  it  cannot  be  transacted  otherwise, 
and  what  is  the  subject  of  the  present  suit  ?  If  any 
person  had  a  right  to  object  to  the  authority  of  Ma-- 
chado  in  receiving  this  money,  it  was  the  government 
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of  France.  The  French  goverdtneht  did  not  object  1828. 
to  it :  tJiey  paid  the  money  to  Machddoy  and  he  is  put 
in  possess(ion  of  the  fund.  Mackado  receives  it  as 
the  agent  of  the  King  of  Spain :  it  i¥a9  in  that  cha*  sp^^ 
meter  'alone  that  he 'received  it.  The  only  persona 
who  had  a  right  to  dispute  the  authority  of  Machado 
to  receive  it,  was  the  government  of  France,  and  the 
government  of  France  did  not  dispute  it.  Machado^ 
having  received  the  money,  deposits  it  in  the  hands 
of  Messrs.  HuUett  and  Brothers;  and  the  single  pre* 
tence,  on  which  there  can  be  the  slightest  objection 
in  this  case,  is,  that  he  deposited  it  in  the  name  of 
Achillea  de  Pereira.  This  man,  it  is  stated,  was  a 
person  whose  name  was  made  use  of  by  MachadOi 
for  a  particular  purpose^  and  it  is  so  admitted  by  the 
Appellants  in  this  case.  It  is  stated  that  the  Defen- 
dants have  rendered  all  the  accounts  to  Machadoj 
and  never  pretended  that  this  man  had  any  interest 
in  the  fund  in  their  sulm]uent  transactions  with  Mw- 
chado.  The  bill  states,  therefore,  that  this  is  a  mere 
pretence  on  their  part,  and  that  in  truth  they  have 
acknowledged  Maehadp  to  be  the  person  to  whom 
they  are  to  be  accountable.  Who  is  Machado  oa  the 
statement  of  these  proceedings,  but  the.  agent  of  the 
King  of  Spain,  in  his  sovereign  capacity'}  It  is  in 
his  sovereign  capacity  that  he  appoints  Machado  as 
his  agent,  and  Machado  is  responsible  to  the  King 
of  Spain.  Having  received  the  money  in  this  cha- 
racter, what  have  the  Appellants  to  do  with  all  these 
treaties?  Nothing :  as  I  apprehend.  They  have  this 
money  in  their  hands,  as  the  depositaries  of  ilfait^Aocfo, 
the  agent  of  the  King  of  Spain ;  that  is  the  truth  of 
tlie  case,  as  appears  on  the  record. 

Under  these  circumstances,  therefore,  the  Appellants 
ought  to  answer  this  bill,  and  to  say  what  is  the 


HUIXB1T 

o. 

THE  KIHG  OF 


62  CAMS  IN  THB  B0D8B  OF  LOB1I0 

W2S,  msmey  they  have  in  their  hands,  and  to  pay  that  money 
as  the  Court  shaU  think  fit  to  direct.  If  there  existed 
such  claimants  as  are  stated^  and  who  might  perhaps, 

vAiir.  gome  of  them,  be  sufferers  if  tJie  money  was  disposed 
of,  without  the  control  of  the  Court,  the  bill  only 
prays  that  the  money  should  be  paid  into  Court; 
and  if  there  areany  poKms  who  have  claims,  the  mcney 
being  there,  they  may  exhibit  any  suit  they  think  fit 
for  that  purpose :  but  that  is  no  reason  whatever  why 
the  Defendants  should  not  answer  this  bill^  admitting 
what  money  is  in  their  hands,  and  paying  that  money 
into  Court.  I  conceive,  therdGMre,  that  this  Demurrer 
ought  not  to  be  allowed.  Such  has  been  the  decisicm 
of  the  Court  below,  and  I  am  disposed  to  move  your 
Lordships  to  afiirm  that  decision ;  for  I  cannot  find 
any  ground  whatever,  on  which  it  can  be  resisted. 

As  to  the  proposition  that  a  sovereign  Prince  cannot 
sue,  it  would  be  against  all  ideas  of  justice.  In  what 
manner  is  this  money  to  be  got  out  of  the  hands  of 
the  Defendants,  if  a  sovereign  power  cannot  sue  for 
it.  He  is  bound  with  a  trust  for  his  own  subjects 
when  he  has  obtained  the  money ;  but  with  the  exe* 
cution  of  that  trust  you  have  no  more  to  do,  than  you 
would  have  in  many  proceedings  in  this  country: 
as  where  Commissioners  are  appointed,  for  the  pur* 
pose  of  adjusting  claims  between  different  govern* 
ments,  with  respect  to  which  you  would  not  interfere 
in  courts  of  justice ;  because  the  sovereign  power 
of  the  country  must  have  a  power  to  appoint  proper 
boards  for  that  purpose.  It  is  stated,  that  such  a 
board  is  appointed,  and  that  board  is  in  Spain,  and 
not  amenable  to  the  jurisdiction  of  this  Court.  I  can- 
not^ therefore,  find  any  ground  on  which  these  parties 
can  refuse  to  answer  this  bill ;  certainly,  in  honesty, 
they  cannot  refuse ;  they  do  not  pretend,  they  cannot 
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pretend,  that  the  mcNaey  is  their  own.    By  answering      ^^^• 
the  bill,  and  submitting  to  pay  the  money  into  Court,     wuibtt 
they  would  be  fi*ee  from  all  furthar  responsibility,  and  ,j„  ^^Vro  or 
then  it  would  remain  to  be  disposed  of,  as  might  be  just.      ^^^^^ 

If  there  were  such- persons  as  is  suggested  having 
claims  on  this  sum  of  money,  and  they  had  a  right  to 
institute  a  suit  on  the  subject,  it  would  be  their  busi- 
ness to  institute  that  suit ;  but  at  the  same  time  I 
should  doubt  extremely  whether  the  Court  of  Chan- 
cery could  entertain  such  a  suit  Under  the  circumstan- 
ces, any  further  than  to  order  the  transfer  of  these 
funds  to  the  boards  which  the  bill  states  are  consti- 
tuted by  the  King  of  Spain  for  the  purpose  of  liqui- 
dating the  claims  of  his  subjects  with  respect  to  tbat 
fund.  What  has  been  done  in  this  country,  where 
boards  of  a  similar  description  have  been  instituted  1 
The  sovereign  power  of  every  state  must  be  entrusted 
with  such  an  authority,  and  there  cannot  be  any 
transaction  between  nation  and  nation  carried  on  if 
this  Demurrer  should  be  allowed.  It  is  a  transaction 
of  such  a  description,  that  the  right  necessarily 
accrues  to  the  sovereign  power  in  Spain.  That  the 
Spanish  sovereign  is  a  trustee  for  his  own  sub- 
jects, may  be  true ;  but  the  Court  of  Chancery  can- 
not enforce  properly  that  trust.  The  hand  entitled 
to  receive  the  fund,  according  to  what  may  be  deemed 
the  law  of  nations,  is  the  King  of  Spain,  or  the  per- 
son whom  ht  appoints  for  that  purpose.  Accordingly, 
the  French  government  allowed  Machadoy  as  the 
agent  of  the  King  of  Spain,  to  receive  the  money ; 
and  the  French  government  were  the  only  persons 
who  had  any  right  to  dispute  the  authority  of  Ma- 
chado  to  receive  it.  Machado  did  receive  it,  under 
the  authority  of  the  King  of  Spain,  and  the  mcmey  is 
now  in  the  hands  of  these  persons,  under  the  autho- 


V, 

THB  KINO  or 
BPAIir. 


64  CASBB  IN   THE   HOUSE  OF  LORDS 

1828,       rity  of  Machado.     On  these  gtx)un(ls  I  submit  that 
uuixrrr     this  EtemuiTer  ought  to  be  over-niled. 

An  objection  was  made  that  Peretra  was  not  a  party. 
There  is  a  statement  in  the  bill  sufficient  to  shew  that 
he  has  no  interest  in  this  money,  and  the  circumstances 
which  are  stated,  must  be  considered  as  admitted  by 
the  Appellants  in  their  Demurrer.  They  admit,  there- 
fore, that  so  far  from  this  man  having  any  interest 
in  the  fund,  the  Defendants  have  constantly  ren- 
dered their  accounts,  not  to  him,  but  to  Machado; 
that  is  the  statement  in  this  bill,  therefore  tliey  have 
themselves,  by  admitting  that  statement  in  the  bill, 
admitted  that  this  man  has  no  interest.  On  these 
gi-ounds  it  appears  to  me,  that  the  decision  of  the 
Court  below  is  right,  and  therefore  I  move  that  the 
judgment  pronounced  6y  the  Court  below  be  affirm- 
ed. I  do  not  wish  you  to  consider  my  opinion  as  of 
considerable  force  on  this  subject,  but  it  certainly  is 
a  subject,  on  which,  in  the  early  part  of  my  profes- 
sional life,  I  bestowed  a  good  deal  of  pains  and  atten- 
tion.* 

The  Lord  Chancellor. — ^I  see  no  reason  to  alter 
my  opinion,  the  grounds  of  wliich  I  have  stated  in  the 
course  of  the  argument. 


Judgment  affirmed,  without  costs,  f 

*  See  the  learned  argument  of  Lord  Kcdesdale,  (then  Mr.  Mit- 
fordy)  and  his  colleagues^  in  the  Nabob  of  the  Camatic  v.  the 
East  India  Company.     1  Ves.  J,  379. 

f  The  reason  given  was  the  dignity  of  the  Plaintiff. 
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(ODURT  OF  kino's   BENCH.)    . 

TheReverend  Edward  Drax  Free,  D.  D.  |  ^^^^^ 

Montague  Burgotne,  Esq.  -  Defendant  in  Error. 

The  Stat.  27  Geo.  3.  c.  44.  intitled,  an  act  to  prevent  frivolous 
and  vexatioua  suits  in  Ecclesiastical  Courts,  and  reciting  in  the 
preamble,  that  it  is  expedient  to  limit,  the  time  for  the  com- 
mencement of  certain  suits  in  the  Ecclesiastical  Courts,  enacts, 
(among  other  things),  that  no  suit  shall  be  commenced  in  any 
Ecclesiastical  Court  for  fornication  or  incontinence,  after  the 
expiration  of  eight  calendar  mont&s  from  the  time  when  such 
offence  shall  have  been  committed. 

Upon  a  libel  In  the  Ecclesiastical  Court  against  a  clergyman,  con- 
taining various  articles  charging  fornication,  &c. ;  and  in  the 
concluding  article  willing  that  the  offender  be  duly  and  canoni- 
cally  punished  and  corrected  according  to  the  exigency  of  the 
kw,  &c.,  an  objection  taken  to  the  jurisdiction  on  the  ground 
of  the  Statute  27  Geo.  3.  c.  44.  was  overruled  in  the  Ecclesiastic 
cal  Court :  whereupon  a  writ  of  prohibition  was  obtained  in  the 
Court  of  King's  Bench,  and  upon  declaration  in  prohibition, 
demurrer,  and  argument,  it  was  held  that  the  statute  applied 
only  to  proceedings  against  fornicators,  &c.  whether  Laymen  or 
Clergymen,  pro  salute  anima  ;  but  that  a  proceeding  in  the 
Ecclesiastical  Court  on  the  ground  of  fornication,  against  a 
clergyman,  for  the  purpose  of  deprivation,  is  not  prohibited 
by  the  statute,  and  thiji  judgment  was  affirmed  on  appeal. 

Held  also  that  the  judgment  of  the  Court  of  King's  Bench  being 
for  a  prohibition,  against  proceeding  on  the  ground  of  fornica* 
tion  pro  sahtie  ontm^r,  but  granting  a  consultation  so  far  as 
the  case  related  to  the  proceeding  for  deprivation,  the  statute 
8  andO  W.  3.  c.  11.  which  gives  costs  to  the  party  who  obtains 
the  judgment  in  prohibition,  did  not  apply,  inasmuch  as  it  was 
a  qualified  judgment,  which  in  substance  was  for  the  Defendant 
in  the  prohibition,  and  that  if  it  was  to  be  considered  as  a  casus 
omissus,  there  was  no  authority  in  the  Court  to  give  costs. 
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J^     This  was  a  Wnt  of  Error  brought  to  reverse  a 

»»»«      judgment*  of  the  Court  of  K^ig's  Bench  in  an  action 

■uRooTHs.   of  Prohibition.     Th^  Plaintiff  in  Error  vras  Rector 

of  the  Rectory  of  the  parish  of  Sutton,  in  the  county 

of  Bedford.    The  Defendant  in  Error  was  one  of  the 

Parishioners. 

In  Octobtf,  1824,  the  Defendant  in  Error  exhibit- 
ed articles  in  the  Arches  Court  of  Canterbury 
against  the  Plaintiff  in  Error,  chaining  acts  of  forni- 
cation and  incontinence,  committed  by  him,  with  se- 
veral of  his  female  servants,  in  the  years  1810,  1812, 
1814,  1816,  181T,  and  1822,  and  also  that  on  several 
occasions  during  the  above,  and  in  the  intervening 
years,  he  had  been  guilty  o(  various  other  acts  of  gross 
immorality  and  neglect  of  his  clerical  duties. 

The  Label  consisted  of  thirty-one  articles,  contain- 
ing the  charges  above-mentioned,  and  other  Ecclesi- 
astical offences. 

The  first  article  stated,  that  by  the  Ecclesiastical  laws, 
all  ministers  in  holy  orders  were  required  to  be  decent 
in  their  behaviour,  to  abstain  from  fornication,  &c. 
under  pain  of  deprivation,  suspension,  or  such  other 
ecclesiastical  punishment  or  censures,  as  the  case  may 
require,  and  the  law  authorize,  &c.  The  second  ar- 
ticle alleged,  that  Dr.  Free  was  Rector  of  Sutton. 
The  last  article  willed,  that  Dr.  Free  should  be  ca- 
nonically  punished  according  to  law,  and  also  be  con- 
demned in  the  costs  of  the  suit,  but  did  not  specially 
point  to  deprivation. 

With  respect  to  the  5th,  Tth,  9th,  10th,  11th,  and 
12th  artide^f  which  alleged  various  acts  of  fornication, 
the  Plaintiff  in  Error  disputed  the  jimsdiction  of  the 
Ecclesiastical  Court. 

The  Ecclesiastical  Court,  determinedf  that  it  bad 

*  See  the  proceedings,  argament,  and  judgment  in  the  Court 
below,  reported  5  Bam.  and  Cress.  400. 

-^  2  Addams*s  Rep.  p.  414. 
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jurisdiction,  and  gave  judgment  against  the  Plaintiff  I8^- 
in  Error,  whereupon  he  obtained  a  writ  and  declared 
in  prohibition.  The  declaration  set  forth  the  libel 
and  the  proceedings  in  the  Ecclesiastical  C!ourt,  and 
prayed  a  prohibition.  To  this  declaration  a  Plea  and 
Danurrer  were  put  in :  upon  which  the  Plaintiff 
joined  issue. 

The  case  was  argued  in  Easter  term  1S26,  and  on 
the  6th  of  May,  1826,  judgment  was  given,  which  in 
substance  was,  that  as  to  so  much  of  the  charge  as  re- 
lated to  the  proceeding  against  the  Plaintiff  in  Error 
for  fornication  or  incontinence,  for  the  purpose  only  of 
his  soul  s  health,  and  the  r^ormation  cf  his  manners, 
the  Defendant  in  Error  should  be  prohibited  from  pro- 
ceeding in  the  Spiritual  Court ;  but  that  as  to  so  much 
of  the  charge  as  related  to  those  offences,  for  th^  pur- 
pose of  suspension  or  deprivation,  or  other  punishment 
merely  clerical,  and  also  lis  to  the  other  matters 
charged  against  him,  that  the  Defendant  in  Error 
should  not  be  prohibited  from  proceeding  in  the  Spi- 
ritual Court,  but  that  a  consultation  should  be  and  it 
was  accordingly  awarded  in  respect  thereof  ;  and 
after  argument,  the  Court  of  King's  Bench  was  also 
of  opinion  that  the  Plaintiff  in  Error,  was  not  entitled 
to  costs  of  suit. 

Against  this  judgment  the  Plaintiff  in  Error  brought 
a  Writ  of  Error  in  Parliament. 

For  the  Plamtiff  in  Error,  Dr.  Addams  and  Mr. 
Denman.* 

^  It  was  proposed  with  a  view  to  shew  the  object  of  the  suit 
to  read  the  citation  in  the  Ecclesiaslical  Courts  to  which  Campbell 
objected  that  the  citation  formed  no  part  of  the  record.  Dr. 
Aidants  answered  that  the  libel  most  follow  the  citation.  The 
Lord  Chancellor  said  it  did  not  matter,  as  the  libel  described  him 
as  Rector  of  Sutton. 

f2 
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1828.  The  charges  against  the  Plaintiff  extend  from  1810 

"^Tm  to  1822,  inclusive.  The  citation  is  dated  in  1824 — 
BUEGOTiTB.  cightccn  months  after  any  act  alleged,  contrary  to  27 
Geo.  3.  c.  44. 

The  suit  was  instituted  for  his  soul's  health,  and  re- 
formation of  manners  only — ^that  was  the  sole  motive. 
Deprivation  is  only  one  mode  of  punishment,  and 
that  is,  for  the  soul  s  health,  and  reformation  of  man- 
ners. The  clergy  as  .well  as  laity,  are  within  the 
meaning  of  the  act.  The  refined  distinction  between 
clergy  and  laymen  is  not  warranted  by  the  words  or 
spirit  of  the  act.  The  act  is  general,  intended  to 
protect  the  clergy  as  well  as  the  laity.  Indeed  the 
clei^gy,  from  their  situation,  are  deserving  of  greater 
protection.  The  suit,  though  said  to  be  for  depriva- 
tion or  suspension,  is  essentially  pro  salute  aninuBj 
there*  is  no  distinction  in  practice  between  suits  pro 
salute  anim<B  and  for  deprivation ;  all  suits  for  de- 
privation are  suits  |7ro  salute  animce. — ^For  forty  years 
the  act  has,  in  practice,  been  supposed  to  apply  to 
the  clergy  as  well  as  the  laity. 

The  judgment  of  the  lUng's  Bench  holds,  that 
it  does  apply  to  the  clergy  as  well  as  the  laity,  to  a 
certain  extent.  In  the  Court  of  Arches  it  was  held 
not  to  apply  to  the  clergy  at  all, — ^there  it  was  held, 
that  the  act  passed  alio  intuitu,'^  The  judgments  of 
the  Arches  and  King's  Bench  proceed  on  essentially 
different  grounds. 

There  is  no  such  thing  in  the  Ecclesiastical  Courts 
as  criminal  informations.  They  proceed  solely  pro 
salute  aninuB. 

The  Court  of  Arches  took  no  distinction  between 
suits  for  correction,  and  suits  for  punishment.  The 
King's  Bench  did. — ^This  distinction  is  unwarranted 
•  2  Add.  Rep.  p.  414. 
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by  principle  or  practice. — ^In  practice,  there  is  no  ^^2^, 
proceeding  for  punishment,  qud  punishment :  it  is 
merely  pro  salute  aninue. — The  punishment  is  a 
mean^  not  the  end  :  the  salus  antmtBj  and  reforma'' 
tio  morum^  is  the  end  :*  deprivation  is  a  mere  mean 
of  correction  ;t  deprivation,  is  divesting  a  man  of  his 
freehold ;  the  usual  consequence  of  suits  of  this  na- 
ture is  suspension  only.  The  judgment  of  the  Kiug's 
Bench  leaves  the  Court  no  option,  it  must  proceed  to 
deprivation. 

The  title  and  preamble  of  the  act,  is  to  stay  frivolous 
and  vexatious  suits,  and  Umits  a  time :  whether  the 
time  is  too  short  or  too  long,  is  no  matter. — ^The  act 
is  express,  and  this  particularly  is  a  frivolous  and  vex- 
atious suit.  There  is  no  charge  within  eighteen  months 
after  the  last  offence  alleged.  Surely  there  should 
be  some  limit  to  proceedings  of  this  nature.  *The 
charges  here  begin  eighteen  or  twenty  years  ago  : 
there  is  no  possibility  of  rebutting  such  charges,  rest- 
ing Upon  evidence  possibly  suborned  and  got  up  for 
purposes  of  malice  or  revenge,  &c.  There  is  no  con- 
viction of  the  alleged  offences,  as  it  rests  in  mere 
all^ation.  For  the  purpose  of  the  argument  it  may  be 
assumed  that  the  plaintiff  is  innocent  of  every  charge, 
and  he  is  in  fact  prepared  to  deny  the  facts  allied. 

There  is  an  obvious  impolicy  in  allowing  such 
charges  to  be  made  without  limitation  of  time.  This 
is  the  very  mischief  the  act  intended  to  remedy.  In 
fair  construction  the  act  applies  to  clergy  as  well  as 
laity ;  there  is  no  exception  of  the  clergy,  which  of 
course  there  would  have  been,  if  intended.  A  general 
act  applies  without  exception ;  why  not  in  this  case  ? 

*  Gibs.  Cod.  Corbet's  case,  5  Rep. 

f  Raymond,  1510.    Cit.  TotDmend  ▼•  Thorpe. 
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1828.  As  to  costs,*  the  Appellant,  by  the  provisions  of  the 

"^^  act,  (8  aud  9  W.  3.  c.  11.)  is  intitled  to  them,  hav- 
ing obtained  a  prohibition  as  to  the  proceeding  for 
fornication. 

For  the  Defendant  in  Error,  Mr.  CampbeU  and 
Dr.  Lushingtan. 

Mr.  Campbell. — ^The  judgments  of  the  Court  of 
Arches  and  the  King's  Bench  are  the  same.  For  the 
sake  of  the  church  the  Plaintiff  should  be  deprived  of 
his  Uving.  The  citation  is  not  here,  but  the  libel  is, 
which  shews  the  nature  of  the  proceeduig.  In  the  first 
article,  ther^  is  no  notice  of  reformation  of  manners ; 
the  object  in  view  of  the  libel  is,  that  he  may  be  deprived 
of  his  benefice.  The  second  article  states  the  induc- 
tion of  the  Plaintiff:  these  articles  would  be  immate- 
rial, unless  it  were  a  proceeding  against  him,  as  Rec- 
tor of  Sutton.  There  is  no  penance  required  or 
stated  for  his  souFs  health.  It  is  a  suit  for  depriva- 
tion founded  upon  these  articles.  It  is  stated,  that 
no  proceedings  for  deprivation  ever  take  place  in  the 
Ecclesiastical  Court ;  that  is  not  so, — there  is  a  pro- 
ceeding for  punishment  by  deprivaticxi.f  The  direct 
purpose  is  to  purge  the  church,  which  is  properly  de- 
terminable by  the  Ecclesiastical  laws  of  the  realm. 
Many  of  the  causes  of  deprivation  have  nothing  to 
do  with  salits  aninuB  or  reformatio  morum ;  as  for 
instance :  by  common  law  or  statute,  want  of  orders, 

^  It  was  objected  that  the  appeal  could  not  be  heard  on  the 
subject  of  costs;  because  it  did  not  foirin  part  of  the  record.  The 
Court  of  KiDg*B  Bench  hafl  g^iven  leave  to  amend  the  record 
below,  for  that  purpose ;  but  this  bad  not  been  done.  It  was 
thereupon  intimated  by  the  House,  upon  the  snggestion  of  Mr. 
Courtenay,  that  the  practice  of  the  House  would  permit  the  record 
still  to  be  amended,  and  Uie  oounsel  for  the  Retpondeiit  then 
waived  the  objection. 

f  2  Barnes  EccL  Law,  tit.  Deprivation. 
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ainKMiy,  plurality,  oonviction  by  temporal  courts, 
onussioQ  to  subscribe  the  oaths  of  supremacy,  incon* 
tineuce,*  &c.  The  causes  of  deprivation  by  the  Ca- 
non law,  are  wearing  arms,  non-residence,  ccmcubi- 
nage,t&c. 

This  libel  is  framed  to  give  in  evidence  the  matter 
of  the  allegations  with  the  view  to  deprivation.  The 
16  Car.  1.  c.  11.  operated^  merely  to  destroy  the 
power  of  the  High  Commission  Court  The  2T  Geo. 
8.  is  the  only  impediment,  does  this  take  away  the 
jurisdiction  ?  if  it  does  not^  the  common  law  must 
have  force.  Such  a  result  could  not  have  been  con* 
temphted  by  the  l^ishture. 

Suppose  the  case  of  a  bastard  child :  suppose  the 
bet  not  discovered  till  after  nine  months :  this  statute 
of  imitation  would  have  run,  and  the  proceeding  for  de- 
privation would  be  barred.  It  is  impossible  to  oontem- 
{date  this  to  have  been  the  intention  of  the  legislature. 

The  title  is  part  of  the  act — ^what  is  tbe  title,  but 
Smt  restraining  frivolous  and  vexatious  suits  in  the 
Ecclesiastical  Court?  the  proceedings  pro  salute  amr 
nuB  are  a  mere  mockery,— K>riginaUy  they  were  not 
so:  in  modem  times  they  are.  In  Scotland  the  prac- 
tice of  penance  stiU  prevails  to  a  certain  extent.  The 
suit  pro  salute  aninuB  now,  is  to  make  a  person  pay 
costs ;  it  may  vety  well  have  been  the  object  of  the  le- 
gislature to  put  a  stop  to  such  suits.  But  could  it  have 
heem  the  intention  to  prevent  all  suits  against  the 

•  la  the  reign  of  Eliz.,  Fox  and  Barton  were  deprived  for 
adultery  ;  6  Rep.  la  6  Hob.  291.  Cro«  Eliz.  41. 

f  This  canonical  crime  appears  to  have  been  punished  by  cfe- 
gradation.  By  31  H.  8.  c.  14.  s.  10.  a  priest  keeping  a  concu- 
bine forfeited  his  goods,  chattels,  and  promotions,  and  was  li- 
able to  imjirisonment  at  the  king^s  will. — See  the  note  in  Burn's 
Eccl.  Law,  tit.  q.  s. 

*  Seethe  4th  sect.,  but  it  is  repealed  by  13  Car.  2.  s.  1.  c.  12. 
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1828.  clergy,  for  deprivation  1  The  words  of  the  act  arc? 
*niBB  general;  but  they  have  reference  to  the  title  and 
preamble. 

In  construing  acts  of  parliament,  the  court  looks 
to  the  mischief  intended  to  be  remedied  ;*  if  not  within 
the  mischief,  it  cannot  be  brought  within  the  words. 
Suits  against  the  clergy  for  deprivation  rarely  happen ; 
the  cases  enumerated  in  the  act  frequently ;  the  rare 
instances  are  not  within  the  mischief;  the  offences 
enmneraied,  are  defamatory  wordsj  brawling  in  the 
ckurchj  incontinence^  Sfc.  But  this  is  a  suit  for  depri^ 
vation,^  Suits  for  deprivation  are  of  rare  occurrence- 
suits  pro  salute  aninue  were  in  the  contemplation  of 
the  legislature.  If  a  clergyman  marry  his  prostitute, 
it  would  be  a  cause  for  deprivation ;  though  a  suit 
for  the  soul's  health  could  not  be  maintained.  So  if  a 
clergyman  marry  a  common  prostitute,  might  he  not 
be  sued  in  respect  of  his  incontinence  and  scandal 
anterior  to  the  marriage  1  There  is  a  distinction  be- 
tween a  clergyman  and  a  layman^  as  to  the  jurisdic^ 
tibn  in  prohibition ;  as  to  civil  punishment,  the  pro- 
hibition would  go,  but  as  to  the  proceeding  for  depri* 
vation  for  such  an  offence,  it  would  not  go. 

In  the  Bishop  of  Clogher's  case  the  party  might 
have  been  indicted :  but  he  absconded.  No  proceed- 
ings took  place  in  the  Temporal  CJourts ;  yet  there 
was  a  suit  for  deprivation. 

The  deprivation  is  the  object  of  die  suit  in  the  case 
of  a  clergyman : — ^with  respect  to  a  layman  it  is  dif- 
ferent, because  there  can  be  no  deprivatioui  but 
merely  correction,  pro  salute  aninue.  You  cannot 
proceed  pro  salute  anim^j  even  against  a  clergyman, 
for  an  offence  o^nizable  in  the  Temporal  Courts. 

*  Com.  Dig.  Parliament. 

f  Shenoin  v.  Cartwright,  Button,  p.  Ill, 
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Therrfore,  unless  a  clergyman  hi^pen  to  be  conmcted, 
in  the  Oomts  of  Ccnnmon  Law,  there  could  be  no  suit 
in  the  Ec^esiastical  C!ourts ;  suppose  the  clerk,  after 
the  offence,  al>8conds,  and  therefore  cannot  be  convict- 
ed, the  scandal  would  remain  without  remedy. 

As  to  costs^  the  Plaintiff  is  not  entitled  to  them. 
The  case  is  clearly  n«t  within  the  Statute  of  Glouces- 
ter. No  costs,  therefore,  can  be  given,  unless  the 
case  is  within  the  7  and  8  W.  and  M.  The  ques- 
tion is,  whether  the  Plaintiff  has  obtained  judgment. 

The  judgment  grants  a  consultation,  as  to  all  the 
matters.  The  Plaintiff  has  no  judgment.  The  De- 
fendant may  proceed  on  the  whole,  but  no  judgment 
can  be  given  on  that  part,  which  is  pro  salute  aninuB. 
It  does  not  stay  the  proceedings,  but  the  judgment. 

Dr.  LiAshington. — Over  the  laity  the  Ecclesiasti- 
cal Courts  have  jurisdiction  only  in  certain  cases,  by 
virtue  of  certain  canons  which  have  become  part  of 
the  law  of  the  land,  but  these  proceedings  are  pro 
salute  aninuB  only.  Over  the  clergy  the  jurisdiction 
is  similar  as  to  suits  pro  salute  animce ;  but  they 
have  a  further  jurisdiction  in  respect  of  the  clerical 
character.  The  Court  itself  was  primarily  established 
for  taking  care  that  the  clei^  performed  the  clerical 
duties,  a  jurisdiction  totally  distinct  firom  that  over 
the  laity.  If  the  conduct  of  a  clei^man  be  wrong, 
it  is  the  duty  of  the  Court  to  interfere  for  the  purpose 
of  preserving  the  Ecclesiastical  discipline  and  mora- 
lity of  the  church.  The  judgment  in  Middleton  v. 
Croft^  is  an  admirable  diss^tation  upon  the  subject 
of  this  jurisdiction. 

The  canons  are  held  to  bind  the  clergy,  though  not 
the  laity ;  and  the  courts  have  exercised  such  juris- 
diction in  all  instances.    If  the  clei^gy  are  to  be  ex- 
•  2  Alk.  607. 
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isaa  empt  (ram  such  a  jurisdictioii,  it  would  hare  the  siost 
^ti^^  injuriotts  effect  on  the  discipline  of  the  church.  The 
motLGomm,  Proceedings  have  been  gwarally  with  a  Rouble  as- 
pect, namely,  that  ordinary  one,  pro  salute  aninuBf 
and  the  extraordinary  one  of  deprioaiion  for  offences 
conm:iitted  against  the  ducipline  of  the  chvrch.  If 
you  destroy  the  jurisdiction  in  the  former,  you  cannot, 
we  contend,  do  it  in  the  latter.  The  very  com- 
mencement of  the  articles  shews  that  these  criminal 
proceedings  were  instituted/or  the  purpose  ofsecur^ 
ing  the  discipline  of  the  church.  The  Ecclesiastical 
Oourt  has  exercised  this  jurisdiction  from  time  imme- 
morial. The  whole  tenor  ofthe  proceedings  shews  that 
they  are  not  for  punishment  pro  salute  aninuB^  but 
merely  for  another  purpose,  essentially  within  the 
province  of  the  Ecclesiastical  Court.  In  the  pro- 
ceedings in  the  King's  Bench,  on  the  prohibition,  it 
was  for  the  first  time  contended,  that  the  2T  Geo,  3. 
destroyed  the  jurisdiction  altogether. 

The  correction  of  clerks  is  frequently  excepted  out 
of  the  patents  of  charters  of  dioceses.  In  Exeter 
such  an  exception  has  prevailed  for  these  two  cen- 
turies. The  bishop  has  the  paramount  authority, 
and  fix>m  him  the  jurisdiction  is  derived.  The 
statute  of  Hen.  T.  gives  the  bishop  an  additional 
power — a  power  of  impris(mment.  If  this  act  was 
repealed  by  12  Car.,  it  is  still  in  force,  for  the  13 
Car.  2.  s.  1.  c.  12.  repealed  the  16  Car.  1.  c.  11. 
This  statute  is  not  noticed  in  the  2T  Qeo.  3. 

As  to  the  construction  of  the  statute  2T  Geo.  3.,  it  is  a 
remedial  statute  to  remove  a  mischief  and  advance  the 
remedy :  was  this  a  mischief  entitled  to  be  remedied 
by  the  act?  The  clergy  arenot  within  the  mischief  of  the 
act.  However  that  be,  there  is  a  clear  distinction  be- 
tween proceeding  for  deprivation  and  pro  sal.  an. : 
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comparatively  speakkigi  the  oflTcoice  of  fornication  in 
a  layman  is  much  lucHre  venial.  In  a  clergyman  the 
consequences  from  the  evil  example  in  a  perish,  are 
very  pernicious.  .  A  suit  for  deprivation  necessarily 
involves  the  motives  and  inducements  for  suspension 
and  deprivation. 

The  clergy  are  not  mentioned  by  name  in  the 
ar  Qeo.  a.  This  is  observable,  for  it  leaves  the 
statute  of  Hen.  7.  in  force  to  punish  by  imprison- 
ment, and  is  supposed  to  take  away  the  power  of 
proceeding  for  deprivation  and  stsq^etmon ;  this  is 
a  reductio  ad  ahsurdum. 

Visitations  are  held  once  a  year  when  presentments 
are  or  ought  to  be  made  by  the  churchwardens.  It 
may  happen  then,  that  the  representation  on  which 
proceedmgs  are  to  be  instituted,  is  not  known  till 
after  the  twelve  months.  Was  it  meant  that  the  clerk 
should,  in  such  case,  laugh  at  the  discipline  of  the 
church  1  Suppose  a  man  commits  adultery,  which  is  not 
known,  but  he  is  afterwards  convicted;  may  not  the 
bishop  found  any  proceedings  against  the  delinquent, 
on  the  ground  that  under  the  statute  the  limitation  has 
run  outi 

The  clergy,  it  is  said,  require  protection.  There 
is  no  foundation  for  this  argument;  for  proceedings 
are  scarcely  ever  instituted  against  the  clergy. 
There  are  only  fifteen  on  record  in  London. 

As  to  costs,  if  the  party  succeeds  in  the  major  part 
of  his  demand,  he  is  entitled  to  costs,  not  if  he  sue* 
ceeds  in  the  minor  <mly. 

The  Lord  Chancellor.* — ^The  suit  in  the  bishop  of 
Clogher's  case,  was  pro  salute  anim<B^  and  also  for 
deprivation.  There  is  no  doubt  of  the  jurisdiction  to 
inquire  into  the  offence  fiM*  the  purpose  <^  deprivation. 

*  In  the  course  of  the  Argument. 
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1828.  rpijg  question  raised  by  Dr.  Addams,  is  whether  you 
FREB  can  serve  the  two  proceedings.  No  authority  has 
Bu&ooTNB.  been  cited,  and  in  the  absence  of  authority,  are  we  to 
assume  that  they  cannot  be  severed  ? 

Is  deprivation  only  an  incident  1 — ^the  original  libel 
was  in  effect  'pro  salute  aninuBj  and  also  for  depriva- 
tion, the  judgment  was  to  prohibit  one  of  the  pro- 
ceedings— if  it  had  not  been  for  that  judgment  the 
Ecclesiastical  Court  might  have  proceeded  to  punish, 
not  only  by  deprivation,  hut  pro  salute  animcB.  The 
Plaintiff  has,  therefore,  obtained  a  judgment  restrain- 
ing the  Ecclesiastical  Court.  He  had  a  just  cause  to 
come  for  a  prohibition,  and  so  the  Court  adjudged. 
The  costs,  therefore,  should,  according  to  the  act, 
have  been  awarded. 

I  am  inclined  to  think,  unless  better  authority  than 
Baker  v.  Roger*  can  be  cited,  that  proceedings 
for  deprivation  may  be  instituted  against  a  clerk, 
without  any  suit  j^ro  salute  aninue. 

It  is  not  necessaiy  to  proceed  for  judgment,  pro 
salute  animcBj  and  deprivation  also,  they  may  be  se- 
vered^ and  judgment  may  be  given  to  deprive,  though 
no  judgment  may  be  given  prosalute  animtB.  What  is 
there  to  shew  that  deprivation  may  not  be  the  substan- 
tive object  of  the  suit  7 


TTie  Lord  Chancellor. ^ — ^The  Noble  Lord  and 
Reverend  Prelate,  who  have  attended  the  whole  of  this 
discussion,  are  of  opinion  with  me  that  this  act  of  Par- 
liament does  not  apply  to  a  suity  the  object  of  which  is 
deprivation ;  and  also  that  the  proceedings  may  be  se- 
vered. The  judgment  below  must  be  sofar  affirmed ; 
with  respect  to  the  costs  some  difficulty  occurs. 

amhjunc,        jT^^  i^^^  CAanceWor.—This  case  arises  out  of  a 
♦  Cro.    Eliz.  789.  f  At  tho  end  of  the  Arg^ument. 
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prosecution  in  prohibition.  The  Court  of  King's  Bench  1^28. 
gave  judgment  in  prohibition  in  a  particular  form, 
and  upon  that  Doctor  Free  brought  a  vrrit  of  Error. 
Certain  charges  had  been  preferred  against  Doctor 
Free,  who  was  Rector  of  Sutton,  in  the  county  of 
Bedford ;  charges  of  fornication  and  incontinence  of 
a  very  precise  description,  commencing  in  the  year 
1810,  and  continuing  down  to  the  year  1822.  Those 
charges  were  made  the  foundation  of  a  suit  in  the 
Spiritual  Court,  which  suit  was  instituted  in  the  year 
1824,  two  years,  or  nearly  two  years,  after  the  date  of 
the  act,  which  was  the  subject  of  the  last  charge  pre- 
Cored  against  Doctor  Free.  Articles  were  exhibited 
against  him  in  the  Spiritual  Court,  containing  those 
charges,  and  it  is  quite  clear  in  looking  at  those  articles 
as  they  are  framed,  that  it  would  have  been  compe- 
tent to  the  Spiritual  Court  to  have  proceeded  against 
Doctor  Free  to  punish  him  in  the  ordinary  mode  for 
incontinence  and  fornication,  pro  salute  anim^e  etpro 
refarmatiane  morum^  and  also  to  proceed  against 
him  for  deprivation  either  for  the  one  or  the  other,  or 
both.  It  is  in  such  a  form  that  the  articles  are  framed, 
and  a  corresponding  judgment  or  judgments  might 
have  been  founded  upon  those  articles. 

It  was  contended  in  the  Spiritual  Court  by  Doctor 
Free,  that  the  Court  could  not  proceed  in  that  suit,  by 
reason  of  the  2T  Geo.  3.  c.  44.  By  that  Act  suits  for 
fornication  and  incontinence  must  be  conunenced 
within  eight  months  from  the  period  when  the  offence 
is  committed.  The  Judge  in  the  Court  below  over- 
ruled the  objection ;  in  consequence  of  which  a  writ 
of  prohibition  was  issued,  and  the  matter  came  before 
the  Court  of  King's  Bench.  In  that  Court  Doctor 
Free  declared  in  prohibition,  and  the  main  question 
then  raised  for  consideration,  was  whether  the  statute 
applied  to  a  case  of  this  description.    It  was  admit-^ 
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1828.  ted  that  there  was  no  doubt  that  the  statute  applied 
to  an  ordinary  ca^  of  incontinenoe,  or  fornication, 
with  a  view  to  the  ordinary  punishment  'pro  saJute 
animtB  et  refermatiane  morum.  The  Court  of  King's 
Bench  were  of  opinion,  (and  I  am  disposed  to  concur 
in  that  opinion,)  that  a  suit  of  this  description  institut- 
ed against  a  Clei^gyman,  as  well  as  against  a  Laymaiii 
must  be  instituted  within  the  period  limited  by  the 
statute. 

But,  another  and  a  much  more  important  question 
arose  as  to  whether  or  not  that  Act  of  Parliament 
applied  to  a  suit  for  deprivation,  and  I  think  it  is  im- 
possible to  look  at  the  titfe  of  that  Act  of  Parliament, 
at  the  preamble  of  it,  at  the  particular  provisions 
and  enactments  of  it,  and  to  suppose  for  a  moment 
that  they  could  have  beai  intended  to  apply  to  a  suit 
instituted  for  the  purpose  of  deprivation.  It  is  un- 
necessary to  repeat  observations  upon  these  particular 
parts  of  the  Act  of  Parliament,  because  it  was  con- 
sidered very  much  in  detail  in  the  argument.  I  will 
only  say  generally  that  I  concur  in  the  view  taken  by 
the  Judge  in  the  Spiritual  Court,  that  the  Act  does  not 
apply  to  a  suit  for  deprivation.  I  concur  in  the  judg- 
ment pronounced  in  the  Court  of  King's  Bench  with 
respect  to  the  distinction  tliat  the  Act  of  Parliament 
does  not  apply  to  a  suit  instituted  for  the  purpose  of 
deprivation. 

If  that  be  so,  let  us  consider  the  question  of  form 
according  to  the  state  of  proceedings  in  the  Ecclesias- 
tical Court.  I  have  ah'eady  stated,  that  according 
to  my  opinion  the  Court  might  have  proceeded  to  pu- 
nish the  individual  in  the  ordinary  way,  pro  salute 
anim<B  etpro  reformatione  morum^  and  it  might  also 
have  proceeded  to  deprive  him,  or  it  might  have  pro- 
ceeded for  the  one  or  the  other,  or  both.    The  Court 
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of  King's  Beoch  were  of  opinion  that  with  reference  .1828. 
to  the  mode  of  proceeding  with  a  view  only  to  the  re- 
fonnatimi  oi  the  manner^  with  a  view  only  to  punish- 
ment pro  salute  afdm<B^  the  statute  was  a  bar.  They 
pronounced  that  judgment  distinctly^  drawing  the  at- 
tention of  those  persons  who  heard  the  judgment  to 
that  distinction;  and  they,  in  their  judgment,  there- 
fore, allowed  the  party  to  proceed  below,  for  the  pnr- 
pose  of  deprivation»  aad  for  the  purpose  of  depriva- 
tion only*  They  said  there  are  two  objects  for  which 
this  suit  is  instituted,  or  the  judgment  may  be  dirept- 
ed  to  two  purposes,  those  purposes  which  I  stated. 
As  to  one,  the  Ciourt  cannot  proceed,  because  it  is  out 
of  time.  With  reelect  to  the  other,  we  are  of  opinim 
that  the  statute  does  not  apply,  and  therefore  the 
Oonrt  bdow  may  proceed  for  that  particular  object. 

The  Court  of  King's  B^ach  was  warranted  in  so 
severing  that  judgmeat,  not  merely  upon  principle, 
but  on  r^ierence  to  the  cases  which  were  quoted.  It 
appears  to  me  tliat  in  principle  the  case  of  Slater  v. 
SmaUhrookej  *  was  directly  in  point,  that  was  a  pro- 
ceeding against  a  party  who  had  obtained  forged 
orders,  and  was  instituted  to  a  benefice.  A  prohibition 
was  obtained*  and  the  case  came  before  the  Court  of 
King's  Bench,  and  the  Court  of  King's  Bench  held  that 
the  Spiritual  Court  had  no  jurisdiction  to  enquire  into 
the  foigery  of  orders,  with  a  view  of  punishing  for 
such  forgery,  that  is  to  say,  a»  a  temporal  offence, 
but  that  they  might  enquire  into  that  offence  for  the 
purpose  of  deprivation,  and  of  deprivation  only. 
The  Court  below,  therefore,  was  allowed  to  proceed 

•  1  Ley.  138.  1  Sid.  217.  The  prohUiitioii  was  refiued,  be. 
euM  the  forgery  was  touching  an  Ecclesiastical  matter,  and 
the  proceeding  with  a  view  to  deprivation  quia  mere  JLaicus^ 
See  S.  C.  but  no^S.  P.  1  Kel.  731. 
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Ifr^.  and  to  enquire  into  the  particular  offence  of  foi^ery, 
not  mih  a  view  to  punish  for  that  foigery  in  the  ordi- 
nary way>  in  which  the  Ecclesiastical  Court  punishes 
for  that  offence,  but  for  the  purpose  of  deprivation ; 
and  according  to  the  report  of  the  case  for  deprivation 
only.  That  case  applies  strictly  to  the  present.  By 
the  operation  of  the  statute  2T  Geo.  3.  the  Court 
below,  the  Spiritual  Court,  cannot  proceed  to  enquire 
into  the  incontinence  and  fornication  of  Doctor  Free, 
with  a  view  to  punish  him  in  the  ordinary  mode,  pro 
salute  aninuB  et  reformations  morum^  but  they  may, 
according  to  the  construction  which  the  Court  of  King's 
Bench  has  put  upon  the  Act,  proceed  to  enquire  into 
the  incontinence  and  fornication,  for  the  purpose  of 
deprivation,  and  deprivation  only.  I  conceive,  there- 
fore, that  the  case  of  Slater  v:  Smallbrooke  is  pre- 
cisely in  principle  the  same  as  this  case. 

In  the  case  of  Townsend  v.  Thorpe,  ♦  the  Judg- 
ment pronounced  after  much  consideration  by  the 
Court  of  King's  Bench,  is  precisely  to  the  same  ^ect 
That  was  a  suit  instituted  against  a  parish  clerk  for 
the  purpose  of  deprivation.  He  was  chaiged  with 
various  offences  of  an  indecent  nature,  which  it  is 
not  necessary  to  particularize.  A  writ  of  prohibition 
was  issued  out,  and  the  party  declared  in  prc^ibition. 
The  Court  held  that  a  Spiritual  Court  has  no  jurisdic- 
tion whatever,  to  enquire  into  those  oflfences  for  the 
purpose  of  punishing  those  offences  civilly ;  but  that 
the  Court  may  enquire  into  those  offences  for  the  pur- 
pose of  deprivation ;  and  that  was  the  judgment  pro- 
nounced by  the  Court,  severing  the  two  parts  of  the 
charge  and  allowing  an  enquiry  for  the  purpose  of  depri- 
vation ;  and  the  judgment  of  the  Court  passed  accord-^ 
*  2  Lord  Raym.  507.  S  Stra.  776.  ted  vide  042. 
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ingly  •  Now  that  also  is  a  case  precisely  similar  to  the  ^^^ 
present,  and  it  is  not  only  similar  in  principle,  but  it 
confirms  the  judgment  of  the  Court  of  King's  Bench, 
because  the  judgment  is  substantially  that,  with  a  view 
to  deprivation  only,  {whatever  forms  it  may  be  neces- 
sary for  the  Ecclesiastical  Court  to  adqpt,)  with  that 
view  only  the  Court  below  may  proceed.  If  the  object 
of  the  Court  below  is  to  proceed,  for  the  purpose  of  pu- 
nishing for  incontinence,  pro  salute  aninuB  et  refat^ 
matiane  mammy  in  that  case  the  statute  applies:  but 
the  Court  of  King's  Bench  says  we  will  alloW  the  parties 
to  proceed  in  the  Court  below,  for  the  purpose  of  de- 
privation only,  with  all  those  forms  and  those  ceremo- 
nies, and  that  manner  of  proceeding,  which  is  ne- 
cessary for  the  purpose  of  carrying  on  a  suit  for  de- 
privation. If,  therefore,  you  are  satisfied  that  the 
construction  put  upon  this  Act  of  Parliament  by  the 
Court  of  King's  Bench,  is  the  correct  construction, 
about  which  you  will  probably*  entertain  no  doubt, 
the  judgment  up  to  tliis  point  should  be  affirmed. 

The  only  question  m^ch  remains  for  consideration 
is  the  question  of  costs,  and  I  confess  I  at  first  enter- 
tained considerable  doubts  upon  that  point.  The 
party  who  succeeds  on  Demurrer  in  prohibition,  was  not 
entitled  to  bis  costs,  previously  to  the  Act  of  8th  and 
9di  William  3.  Unless  therefore  it  is  clear  from 
the  Act  of  8th  and  9th  William  3.  that  he  is  en- 
titled to  his  costs,  they  cannot  be  given,  Now  that 
Act  says  that  if  the  Plaintiff  on  Demurrer  obtains 
judgment,  he  shall  be  entitled  to  his  costs.  What  is 
the  case  in  the  present  instance  "i  A  prohibition  is  ap- 
plied for,  to  restrain  the  Spiritual  Court  from  proceed- 
ing upon  certain  articles.  The  judgment  of  the  Court 
of  King's  Bench  was,  that  upon  those  articles  the 
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1828.  party  should  proceed,  but  with  this  species  of  excep- 
tion that  they  should  proceed  in  a  qusilified  way,  and 
for  a  particular  object.  That  is  a  judgment  at  least 
as  much  for  the  Defendant  as  for  the  Plaintiff.  How 
can  that  be  said  to  be  a  judgment  for  the  Plaintiff  in 
prohibition,  more  than  it  is  a  judgment  for  the  Defen- 
dant? If  that  be  so  it  cannot  be  said  that  the  Plain- 
tiff has  obtained  judgment  upon  his  Demurrer, — ^it  is 
a  judgment  for  the  Defendant  in  Demurrer,  qualified 
in  the  manner  I  have  stated.  The  Court  of  King's 
Bench,  considering  this  as  a  case  not  witliin  the  statute, 
a  castes  omissus^  held  that  the  Defiradant  was  not  en- 
titled to  his  costs  in  that  Court.  If  it  is  a  casus 
omisstcs — ^if  that  is  the  right  construction  of  the  Act 
of  Parliament — it  must  follow  that  it  was  not  the  in- 
tuition of  the  legislature  undersuch  circumstances,  that 
the  Plaintiff  in  Demurrer  should  be  entitled  to  his  costs. 
I  should,  therefore,  reccmimend  to  your  Lordships, 
that  the  judgment  of  the  Court  of  King's  Bench  should 
be  affirmed ;  and  I  think,  under  all  the  circumstances 
of  this  case,  that  the  judgment  should  be  affirmed 
with  costs. 


Judgment  affirmed,  with  100/.  costs. 
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182S. 

(ENGLAND.) 

(court  of  exchequer.) 

Thomas  Lewis  and  Robert  Andrew  >    ^        „     . 
Stevens 5  ^  PP^^^^^*'- 

Henry  Allnutt Respondent. 

A.,  the  owner  of  tiie  tithes  of  a  district  iaa  parish ,  and  B.,  his 
lessee,  in  Julj,  1824,  file  a  Bill  in  Chancery  against  C,  the 
occupier  of  lands  within  the  district,  prajing  an  account  for 
six  years  hack  of  the  tithes  of  clover,  vetches,  meadow  and 
rye  grass,  and  other  grasses,  cat  green,  and  partly  left  in  the 
swathe,  and  partly  cocked :  C.  by  his  answer,  admits  the  title 
of  A*  and  B«  to  the  tithes  of  the  district,  and  his  own  occu- 
pation, and  the  taking  of  the  tithes;  but  contends  that  the 
clover,  &c.,  are  small  tithes,  and  belong  to,  and  are  claimed 
by  the  vicar,  and  that  he  pays  to  the  vicar  a  composition  for 
an  the  small  tithes,  and  that  the  clover,  &c.  bad  been  used  as 
green  meat  for  his  husbandry  horses ;  and  upon  these  grounds  he 
denies  the  title  of  the  PlaintiflEs  to  the  tithes  in  question. 

It  appeared  in  evidence,  that  in  the  year  1822,  C.  had  written,  a 
letter  to  B.  stating,  that  on  the  day  of  writing  the  letter,  he 
should  cut  vetches,  and  set  out  the  tithe,  and  that  he  had  no 
objection  to  compound  ;  and  in  the  year  1824  a  letter  having 
been  written  by  the  Solicitor  of  A.,  threatening  to  file  a  bill 
for  the  tithes  in  question ;  C,  by  bis  answer  to  that  letter,  says» 
that  he  has  never  refused  to  pay  the  lessee  the  tithes  of 
green  clover,  vetches,  and  grass. 

Upon  these  admissions,  notwithstanding  the  objections  raised  by 
the  answer,  held  (reversing  the  decree  of  the  Court  below,) 
that  the  Plaintiffs  were  intitled  to  a  decree  for  an  account. 

Whether  the.  natural  or  artificial  grasses,  cut  green  and  lying 
in  the  swathe,  or  set  up  in  cocks,  are  great  or  small  tithes, 
and  whether  if  given  to  husbandry  horsed,  there  being  other 
Ibod  grown  on  the  farm  Bufiicient  for  these  horses,  they  are 
exempt  from  tithe.    Quare. 

o  2 
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In  this  Cause  a  Bill  in  Chancery  was  filed  by  the 
Appellants  as  owner  and  lessee,  of  the  tithes  of  a 
district  or  portion  of  land  within  the  parish  of 
Cookham,  in  Berkshire ;  called  by  the  name  of  the 
Lower  Division,  stating  their  respective  titles,  and 
that  the  Respondent  had,  in  the  years  1819,  1820, 
1821,  1822,  1823,  and  1824,  occupied  a  certain  farm 
or  portion  of  arable,  meadow,  and  pasture  land^  lying 
within  the  parish  of  Cookham,  or  the  titheable  places 
thereof;  and  that  the  Respondent  had,  in  each  of  the 
years,  1819,  1820,  1821,  1822,  1823,  and  1824,  cut 
and  taken  from  off  his  said  lands,  situate  within  the 
boundaries  aforesaid,  large  quantities  of  clover  and 
.  vetches,  meadow  and  rye  grass,  and  other  grasses 
which  he  had  from  time  to  time  carried  off  whilst 
green,  and  without  making  the  same  into  hay,  part 
ibereof  in  the  swathe,  the  other  part  thereof  in  heaps 
or  cocks;  and  the  Appellant  submitted  that  the  tithes 
of  all  such  clover,  vetches,  grasses,  and  tares,  so  cut 
and  taken  away  by  the  Respondent,  ought  to  have 
been  set  out  by  the  Respondent  to  the  Appellant  R.  A. 
Stevens  as  lessee,  or  a  full  compensation  for  the  same 
ought  to  have  been  paid  to  the  Appellant ;  but  that 
the  Respondent  had  taken  the  tithes  of  all  the  tithe- 
able  matters  and  things  aforesaid,  and  omverted  the 
same  to  his  own  use,  without  setting  out  the  same  to 
^he  Appellant  R.  A.  Stevens  as  lessee,  and  without 
making  to  the  Appellant  any  allowance  or  satisfaction 
for  the  same. 

By  the  amended  bill  the  Appellants  charged  that 
iff  as  the  Respondent  pretended  he  had  given  any^ 
part  of  such  clover,  vetches,  grasses,  and  tares  to 
hu9bandry  horses,  he  had  at  tlie  time  upon  his  fium 
and  lands  sufficient  provender  >or  food,  or  .in  ease 
he  had  not  soM  or  disposed  of  the  same,  he  might 
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have  had  upon  his  fann  sufficient  provender  or  food  1828. 
fit  for  the  sustenance  of  such  husbandry  horses,  with-  ^^^ 
out  having  recourse  to  such  clover,  vetohes,  tares,  and 
grasses,  so  carried  away  green.  The  Appellants 
forther  charged  that  the  tithes  of  such  clover,  vet- 
dies,  grasses,  and  tares,  in  fact  belonged  to  and  ought 
to  have  been  set  out  by  the  Respondent  to  the  Appel- 
lant R.  A.  Stevens :  and,  after  suggesting  that  the 
Respondent  at  times  pretended,  though  contrary  to 
the  &ct,  that  he  had  accounted  for  such  tithes  to 
the  vicar  of  the  parish,  the  Appellants  charged  that 
the  Respondent  had  admitted  the  Appellant's  title  to 
the  tithes  of  green  clover,  vetehes,  and  grass  grown 
upon  the  lands  in  the  Respondent's  holding  during 
the  several  years  respectively  before  mentioned ;  and 
particularly  that  the  Respondent  in  the  years  1822 
and  1824  admitted  that  the  Appellant  R.  A.  Stevens 
was  entitled  to  the  tithes  of  the  green  clover^  vetehes, 
and  grass  grown  upon  the  lands  in  his  the  Respon-' 
dent's  holding.  The  amended  bill  prayed,  that  the 
Respondent  might  be  compelled  by  the  decree  of 
the  Court  to  come  to  a  &ir  and  just  account  with  the 
Apjjellant  R.  A.  Stevens  for  the  single  value  of  the 
tithes  of  all  the  clover,  vetehes,  tares,  and  grasses 
which  he  in  manner  aforesaid  had  and  tock  upon  and 
from  off  his  &rm  and  lands  in  each  and  every  of  the 
yeare  1819,  1820,  1821,  1822,  1823,  and  1824,  and 
that  the  Respondent  might  be  decreed  to  pay  the 
Appellant  R.  A.  Stevens  what  should  appear  to  be 
coming  to  tlie  Appellant  on  the  taking  of  the  account, 
and  for  general  relief. 

The  Respondent,  by  his  answer  to  the  original  bill, 
stated,  that  he  believed  it  to  be  true  that  the  Appel- 
lant Lewis  was,  in  and  prior  to  tlie  time  in  the  bill 
mentioned,  and  bad  ever  since  continued  to  be  seised 
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1828.  of  or  well  entitled  to  the  tithes  of  corn,  grain,  hay, 
uwis  and  all  other  the  great  tithes,  yearly  arising,  renew- 
ing, and  increasing,  within  such  district  or  portkm  of 
land  as  in  the  bill  mentioned ;  and  that  snch  district 
or  portion  of  land  was  known  by  the  name  of  the 
Lower  Division  of  the  parish  of  Cookham,  and  that 
such  indenture  of  demise  was  made  by  and  between 
such  parties,  and  to  such  purport  and  effect  as  set 
forth  in  the  bill :  and  that,  under  such  indenture  of 
demise,  the  Appellant  R.  A.  Stevens  became  entitled 
to  the  tithe  of  com,  grain,  and  all  other  the  great 
tithes,  yearly  arising,  growing,  renewing,  and  in- 
creasing upon  all  the  lands  situate  within  such  part 
of  the  parish  of  Cookham,  or  the  titheable  parts  there- 
of, as  was  or  were  comprised  within  the  limits,  bounds, 
and  precincts  described  in  the  bill. 

He  thereby  also  admitted  the  occupation  of  lands 
within  the  district,  and  the  perception  of  the  clover, 
&c.,  from  the  lands,  for  the  several  years  and  in  the 
manner  stated  in  the  bill.  But  he  denied  that  the 
tithe  of  all  such  clover,  vetches,  gi:ass,  and  tares, 
so  cut  and  taken  away  by  him  in  a  green  state,  ought 
to  have  been  set  out  to  the  Appellant  R.  A.  Stevens  : 
or  that  any  compensation  in  respect  of  the  same  ought 
to  have  been  paid  to  the  said  Appellant  in  respect 
thereof;  and  he  submitted  that  all  such  clover, 
vetches,  grass,  and  tares,  whilst  in  a  green  state,  if 
titheable  at  all,  was  titheable  as  a  vicarial  or  small 
tithe,  and  of  right  belonging  to  the  vicar  for  the 
time  being  of  the  parish  of  Cookham ;  and  that  the 
Appellant  R.  A.  Stevens,  as  lessee  under  the  Appel- 
lant Thomas  Lewis,  who  was  the  lay  impropriator  of 
the  rectorial  or  great  tithe,  was  not  entitled  to  the  same. 
The  Respondent  admitted,  that  he  had,  by  reason  of 
such  clover,  vetches,  tares,  and  grass,  being  (if  liable 
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to  auy  tithe,)  titheable  to  the  vicar  for  the  time  being,  1^. 
to  whom  the  Respondent  paid  the  annual  sum  of  18/. 
as  a  composition  in  lieu  of  his  vicarial  or  small  tithe, 
cut  and  carried  away  divers  quantities  of  such  clover, 
vetches,  tares,  and  grass,  whilst  in  a  green  state,  with- 
out setting  out  the  same  to  the  Appellant  R.  A.  Ste- 
vens, as  such  lessee,  except  as  thereinafter  excepted, 
and  had  converted  the  same  to  his  own  use,  and  with- 
out making  to  the  Appellant  any  allowance  or  satis- 
&ction  in  respect  thereof. 

The  Respondent  denied  that  the  Appellants,  or 
either  of  them,  ever  made  such  appUcations  and  re- 
quests to  him  as  mentioned  in  the  bill,  or  that  he 
had  refused  to  comply  therewith ;  but  he  said  that 
in  or  about  the  spring  of  the  year  1823,  having 
been  informed  that  the  Appellant  R.  A.  Stevens 
intended  to  claim  the  aforesaid  tithe  of  green  meat, 
he  tlie  Respondent,  in  order  to  avoid  litigation,  set 
out  the  same,  and  having  apprized  the  Appellant  R. 
A.  Stevens  thereof,  requested  him  to  take  the  same 
away  ;  and  that  thereupon  the  Appellant  R.  A.  Ste- 
vens replied  in  the  words,  or  to  the  effect  following, 
that  is  to  say,  ^'  You  had  better  take  it  up,  I  don't 
want  any  thing  more  than  my  right,  it  willbedetermin- 
ed  now  whether  I  have  any  right  to  it  or  not,  as  Sir 
Samuel  Young's  Cause*  will  soon  be  settled ;"  and 
Uiat  the  Respondent  by  such  answer  understood  that 
the  Appellant  R.  A.  Stevens  agreed  that  his  claim 


•  This  was  a  suit  for  tithes  in  the  Exchequer,  raising  the  i 
qnestion — in  substance  as  in  this  appeal.  The  decree  in  the 
Exchequer  was  against  the  tithe^owner,  and  for  the  occupier. 
From  which  decree  an  appeal  was  pending,  and  would  have  been 
heard  at  the  same  time  with  this  appeal ;  but  just  before  the  time 
appointed  for  hearing,  the  Respondent  died.  The  cause  strH  re« 
mains  abated.  The  report  of  the  case  in  the  Court  below^  is  to 
be  found  in  13  PricORep.  394.  Lewis  v.  Y9ung,  Bait. 
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1828.  in  respect  of  the  tithe  of  clover,  vetches,  grass,  aod 
LVWI8  tares,  should  be  determined  by  the  decision  of  the 
ALLHUTT.  (^ourt  of  Exchequer  in  the  suit  then  pending  betwe^i 
the  Appellants  and  the  said  Sir  S.  Young,  Bart. 
And  that  the  Respondent  had,  in  consequence  of  such 
understanding,  cut  and  carried  away,  and  had  since 
continued  to  cut  and  carry  away  divers  quantities  of 
the  clover,  vetches,  grass,  and  tares,  whilst  in  a  green 
state,  without  setting  out  any  tithe  in  respect  thereof 
to  the  Appellant  R.  A.  Stevens. 

The  Respondent  admitted  that  he  had  given  to  his 
husbandry  horses  divers  quantities  of  such  clover, 
vetches,  grass,  and  tares,  whilst  in  a  green  state  ;  and 
that  so  much  of  the  residue  thereof  which  was  not 
converted  into  hay  was  consumed  by  his  cows.  And 
he  said  that  if  the  Court  should  be  of  opinion  that 
he  ought  to  set  forth  an  account  in  respect  thereof  he, 
for  the  reasons  thereinafter-mentioned,  was  unable  so 
to  do,  except  that  in  the  year  1824  the  principal  part  of 
the  Respondent's  hay  having,  owing  to  the  rains,  been 
spoilt  and  so  badly  got  up  as  to  be  fit  only  for  litter 
and  feed  for  cows,  the  clover,  vetches,  grass,  and  tares, 
were  in  consequence  wholly  consumed  by  his  husbandry 
liorses;  and  that  in  respect  of  the  years  1819,  1820, 
1821,  1822,  and  1823,  in  which  he  had  succeeded  in 
gettmg  in  his  hay  in  good  condition,  after  allowing 
the  usual  proportion  of  green  meat  for  his  husbandry 
horses,  the  quantity  of  clover,  vetches,  grass,  and 
tares  consumed  on  his  farm  and  lands  in  a  green 
state  had  not  been  more  than  sufficient  for  their  sus-* 
tenance ;  and  that  the  residue  thereof  had  been  con- 
verted into  hay,  the  tithe  whereof  had  been  duly  set 
out  to  the  Appellant  R.  A.  Stevens,  or  a  full  compen- 
sation paid  to  him  in  lieu  thereof. 
He  said,  that  for  the  reasons  in^  his  answer  men- 
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tioned  he  was  unable  to  set  forth  what  was  the  value  ^8^- 
of  the  clover,  vetches,  grass,  and  tares,  or  the  state 
thereof  respectively  when  the  same  were  so  cut  and  car* 
ried  away  as  aforesaid,  or  how  much  thereof  respective- 
ly was  taken  whilst  the  same  was  in  heaps  or  cocks ; 
nor  could  he  set  forth  a  full,  true,  and  particular  ac- 
count of  all  the  said  clover,  vetches,  grass,  and  tares 
so  cut  and  carried  from  off  his  said  farm  and  lands  in 
each  or  any  of  the  years  1819,  1820,  1821,  1822, 
1823,  and  1824,  save  as  aforesaid,  or  of  the  value 
thereof  in  each  or  any  of  the  said  years,  or  of  the 
value  of  the  tithe  thereof. 

By  his  answer  to  the  amended  bill  the  Respondent 
denied  that  he  ever  admitted  the  Appellant's  title  to 
the  tithes  of  green  clover,  vetches,  and  grass  npoa 
die  lands  in  the  Respondent's  holding,  during  the  se^- 
veral  years  mentioned  in  the  amended  bill,  or  particu- 
larly in  the  years  1822  and  1824;  but  he  said 
that  in  the  year  1824,  for  the  reasons  set  forth  in 
his  former  answer,  he  set  out  the  tithes  of  the 
green  clover^  Vetches,  and  grass,  and  invited  the 
Appellant  R.  A.  Stevens  to  take  the  same  away ;  but, 
the  Respondent,  at  the  time  of  his  so  setting  out  the 
said  tithes,  expressly  protested  against  the  Appel- 
lant's title  thereto :  and  that  thereupon  the  Appellant 
R.  A.  Stevens  declined  to  take  possession  thereof. 

The  Appellants  replied  to  the  answers,  and  the 
Respondent  rejoined :  whereupon  the  cause  being  at 
issue,  evidence  was  entered  into  by  the  Appellants, 
but  no  evidence  was  given  by  the  Respondent  either 
to  prove  the  title  of  the  vicar  to  the  tithes  in  question, 
or  to  support  any  other  of  the  allegations  contained  in 
his  answers. 

The  cause  was  heard  before  the  Vice  Chancellor, 
on  the  10th  of  February,    1827,    when,   on  the 
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1828.      tiff  must  then  apply  to  the  court  from  which  the  case 
LKwis      came,  for  a  decree  for  an  account 

We  only  give  judgment,  under  the  special  cir- 
cumstances which  appear  upon  the  evidence  in  the 
cause,  and  particularly  on  the  admission  of  the  De- 
fendant himself.  As  to  the  particular  form,  in  which 
the  judgment  should  be  drawn  up,  we  will  consider 
further  before  we  pronounce  it. — ^This  decides  nothing 
with  respect  to  the  general  question,  as  between  the 
Rector  and  other  parties,  in  this  Parish ;  but  on 
the  particular  evidence,  and  the  admissions  in  the 
cause,  the  Appellants  are  entitled  to  a  decree. 

We  decide  this,  upon  the  evidence — I  do  not  find 
any  thing  to  explain  that  letter,  to  which  I  have  ad- 
verted. 

I  see  there  is  another  letter  written  on  the  23d  of 
June,  1824,  in  OMisequence  of  an  application  from 
Messrs.  Freame  and  Best,  in  which  he  says,  *^  Never 
"  having  refused  to  pay  Mr.  Stevens  for  the  tithe  of 
"  green  clover,  vetches,  and  grass,  grown  upon  the 
*<  lands,  upon  my  holding  within  Mr.  Lewis's  tithing, 
'*  it  is  unnecessary  for  me  to  do  more  than  acknow- 
'*  ledge  the  receipt  of  your  letter  of  the  21st  instant.^' 
He  does  not  any  where  deny  the  right  of  the  rector, 
and  he  admits  the  right  in  that  other  letter.  He 
never  thinks  of  denying  the  right  till  he  comes  to 
his  answer. 

It  is  said^  that  the  tithe  belongs  to  the  vicar,  but 
there  is  no  evidence  to  establish  the  right  of  the 
vicar.  It  is  possible  that  the  right  may  be  in  the 
vicar ;  but  then  it  must  be  established  by  proof.  It  is 
to  be  taken,  nothing  being  shewn  to  the  contrary,  to 
be  in  the  rector,  and  in  this  case  there  is  no  evidence 
to  disprove  the  right  in  him. 
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24th  June,  1828.  1828. 


Ordered  and  adjudged,  that,  upon  considering  the  particular  ^^^* 
evidence  and  admissions  in  this  cause,  the  decree  be  reversed,  auchutt. 
and  it  is  hereby  declared,  that  the  Appellants  are  entitled  to  have 
and  receive,  from  the  Respondent,  the  single  value  of  the  tithes  of 
all  the  clover,  vetches,  tares,  and  grasses  had  and  taken  bj  him 
from  off  his  farm  and  lands,  in  each  and  everj  or  any  of  the 
years  1810,  1820,  &c.  or  demanded  by  the  Appellant's  bill,  in 
the  cause,  atfd  that  the  Respondent  ought  to  pay  to  the  Appellant 
R.  A.  Stevens,  what  should  be  found  due  upon  snch  account,  to« 
gether  with  the  costs  of  the  cause ;  audit  is  also  declared,  that  the 
Appellants  are  entitled  to  be  repaid  such  costs  as  they  havo  paid 
to  the  Respondent  in  pursuance  of  the  decree  of  dismissal.— 
And  it  is  further  ordered,  that  it  be  referred  to  the  Court  of,  &c,, 
to  give  directions  to  carry  the  judgment  into  execution. 
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ENGLAND. 
(court  op  bxghbquer.) 

The  R^vereud  Hbniugb  Elsi^ey,  j   Appellants. 
Clerki  awl  Hbnry  Barton    *-  >      ^^ 

The  Reverend  Watson  Stotb>    »^^^^^^/ 
DoNNisoN,  Clerk     -    -    -    -5   R^o»<^' 

Upon  a  bill  for  tithes  by  a  vicar  against  the  occupiers  of  an  estate 
which  had  belonged  to  the  Knights  Hospitallers  of  St.  John 
of  Jerusalem ;  and,  after  the  dtssolution  of  the  monasteries, 
being  vested  in  King  Henry  the  Eighth^  had  been  granted  by 
him  to  the  Archbishop  of  York  and  his  successors,  under 
whom  the  Defendants  occupied  ;  the  Defendants  pleaded  that 
the  lands  were  held  by  the  Hospital  exempt  from  tithes — that 
they  were  so  held  and  granted  by  the  king ;  and  they  proved 
that  no  tithes  ha4  within  memory  been  paid  for  the  lands. 
On  the  part  of  the  vicar  was  produced  an  inspeximus  of  an 
inquisition  made  under  the  authority  of  the  Archbishop  of 
York  in  1314 ;  by  which  it  was  found,  after  specifying  certain 
tithes,  "  that  the  vicar  ought  to  receive  ail  other  tithes  to  the 
*<  said  church  belonging,  (except  corn  and  hay,)  which  the 
**  master  and  brethren  of  the  hospital  of  St  John  of  Jerusalem 
**  received  as  rectors :  but  that  all  the  vicars  had,  ever  since 
*'  the  time  of  the  ordination  of  the  vicarage,  received  all  other 
<*  tithes,  and  peaceably,  and  did  so  at  that  time,  but  they  were 
*'  bound  to  give  their  tithe  of  com  and  hay." 

Held,  upon  the  evidence  of  this  document,  that  the  vicar  was  en- 
titled to  the  tithes  claimed  by  his  bill. 


The  Respondent,  in  Hilary  term  1819,  exhibited  his 
bill  of  complaint  in  the  Court  of  Exchequer,  against 
the  Appellants,  stating,  among  other  things,  that  he 
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was,  in  1784,  presented^  iastituted,  and  inducted  into  ^^^* 
the  vicara^  and  parish  church  of  FelJBkirk  in  the  ^^![^I^ 
oDuMy  of  York;  and  as  loich  vicar,  by  some  ancient 
aidowment,  or  by  prescription  or  immemorial  usage, 
•  had  ever  since  been,  and  then  waa  entitled  to  re- 
ceive all  the  tithes  yearly  arising  in  the  pariah, 
or  the  titheable  places  thereof,  exc^  the  tithes 
of  com,  hay,  and  wood ;  and  further  stating  that 
the  Appellant  Henei^e  Elsley  was  the  owner  of 
a  mansion  house  and  hereditaments  situate  within 
the  parish  thereof,  called  Mount  St.  J(^p,  which 
in  and  since  the  yeajr  1792,  the  Appellant  Heneage 
Ekley  had  demised  to  the  persons  therein  named, 
(and  amongst  others  the  Appellant  Henry  Barton,) 
or  the  same  had  been  occupied  by  the  Appellant 
Heneage  Elsley  himself;  *and  fiirther  stating  that  in 
and  since  1792,  such  successive  occupiers  thereof 
had  had  divers  titheable  matters  and  things  (besides 
com,  hay,  and  wood,)  upon  the  premises  called 
Mount  St.  John,  the  tithes  of  which  ought  to  have 
been  set  out  for  the  Respondent  as  vicar^  but  that 
the  same  had  been  subtracted  from  him ;  and  pray^ 
ing  that  an  account  might  be  taken  under  the  decree 
of  the  Court,  of  the  tithes  of  the  several  titheable 
matters  and  things  had  and  taken  by  the  persons 
therein  named,  and  by  the  Appellants,  Heneage 
Elsley  and  Henry  Barton,  respectively,  in  and  from 
the  year  1792 ;  and  that  the  Appellants  might  be 
decreed  to  answer  and  satisfy  what  should  be  coming 
due  to  him  from  them  respectively,  upon  the  taking 
of  such  account. 

The  Appellants  appeared  and  put  in  their  answer 
to  the  bill,  and  thereby  stated,  amongst  other  things, 
that  they  did  not  believe  that  the  Respondent  was 
entitled,  by  the  means  in  the  biH  mentioned  or  other- 
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1^28.  ^ise,  to  any  tithes  yearly  arising  upon  the  estate  or 
BULKY  district  of  land  in  question;  they  thereby  fiirther 
stated  that  there  was  a  certain  estate  or  district  of 
land  situate  within  the  parish  of  Feliskirk,  called  or 
known  by  the  name  of  Mount  St.  John,  or  the  Mountf 
Ring,  which  consisted  of  a  mansion  house,  and  the 
several  parcels  of  land  particularly  specified  in  the 
Appellants'  answer,  and  of  which  the  mansion  house 
and  hereditaments  mentioned  in  the  Respondent's  bill 
were  parcel ;  that  the  said  estate  or  district  of  land 
was  formerly  parcel  of  the  possessions  of  the  late 
hospital  of  St.  John  of  Jerusalem,  in  England,  which 
was  dissolved,  and  the  possessions  whereof  were  given 
to  the  crown  by  stat.  32  H.  8.  c.  24.  intituled  ^'  An 
'^  Act  concerning  the  possessions  of  St.  John  of  Je- 
««  rusalem,   in  England  and  Ireland." 

They  contended  that  the  said  estate  or  district  of  land 
was  by  composition,  prescription,  or  some  other  law- 
fid  ways  and  means,  held  and  enjoyed  by  the  prior 
and  brethren  of  the  hospital  at  the  time  of  the  dis- 
solution thereof,  discharged,  as  well  in  the  hands 
of  themselves  as  of  their  lessees  or  tenants,  from 
the  payment  of  all  tithes,  as  well  great  as  small ; 
that  the  said  estate  or  district  of  land  came  to 
the  crown  discharged  from  the  payment  of  tithes  by 
virtue  of  the  stat.  32  H.  8.  c.  24.  and  of  another 
statute  passed  in  the  31  H.  8.  c.  13.  intituled  ^*  An  Act 
^*  for  dissolution  of  monasteries  and  abbeys,''  or  one 
of  them ;  that  after  the  said  eitate  or  district  of  land 
came  to  the  jcrown,  the  same  was  granted  by  King 
Henry  the  Eighth,  in  the  tliirty-fourth  year  of  his 
reign,  to  Edward,  then  Archbishop  of  York,  and  his 
successors ;  and  that  the  same  had  ever  since  belong- 
ed to  the  Archbishops  of  York  for  the  time  being, 
and  had,  by  virtue  of  the  said  statutes,  or  one  of  them. 
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been  holden  and  enjoyed  by  the  said  Archbishops,  their  1^28, 
lessees  and  tenants,  discliarged  from  the  payment  of 
all  tithes,  as  well  great  as  small ;  that  no  tithes  arising 
upon  the  said  estate  or  district  of  land,  nor  any  sa- 
tkTaction  in  lieu  of  such  tithes,  had  ever  been  paid  to 
or  received  by  any  person  or  persons  whomsoever, 
since  the  dissolution  of  the  hospital,  except  the  tithes 
recovered  by  the  Respondent  in  the  late  suit*  men- 
tioned in  the  Appellants'  answer,  and  the  tithes  of 
parts  of  the  estate  or  district  of  land,  which  since 
the  decree  in  such  suit,  which  was  made  in  the  year 
1815,  had  be^i  rendered  to  the  Respondent,  but  to 
which  the  Appellants  believed  and  insisted  the  Re- 
i^ndent  was  not  of  right  entitled. 

They  further  stated  by  their  answer  that  the  Ap- 
pellant Heneage  Elsley  had^  ever  since  the  year  1792, 
hoiden,  and  then  held  ttie  estate  or  district  of  land  as 
lessee  under  the  Archbishop  of  York ;  and  contend^ 
ed  that  the  Respondent  was  not  entitled  to  the  tithes 
claimed  by  Us  bill,  and  they  insisted  that  such  tithes 
ought  not  to  have  been  set  (Ml!  for  him. 

The  Appellants  afterwards  ]»ut  in  a  further  answer  re- 
lating to  certain  allotments  under  an  inclosure  act,  and 
claiming  the  same  exemption  as  to  the  lands  allotted. 

The  Respondent  having  replied,  and  the  cause 
being  at  issue,  the  Appellants  proved  the  grant  by 
Henry  the  Eighth,  of  the  lands  composing  the  dis- 
trict of  Mount  St.  John,  their  identity,  and  the  non- 
payment of  tithe. 

*  There  had  heen  a  suit  in  the  Exchequer  hy  the  vicar  against 
other  occupiers  of  Mount  St.  John  ;  the  Defendants  in  that  case 
set  up  a  title  to  the  tithes.  In  1816,  Thompson,  C.  B.,  pro. 
nonnced  a  decree  for  the  Plaintifb,  being  of  opinion  that  no  title 
to  the  tithes  had  been  made  out,  but  obserying  that  the  ground 
of  exemption  not  haying  been  taken,  it  was  unnecessary  to  con- 
sider the  validity  of  such  a  f  round  of  dofenre  ^ 
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1^-  On  the  part  of  the  Respondent  as  evidence  of  the 

endowment  of  the  vicarage  of  Feliskirk,  it  was  proved 
by  the  inspeannvus  of  an  inquisition  registered  among 
the  records  in  the  Archbishop  of  York's  registry,  and 
produced  by  the  deputy  r^istrar  of  the  Archbishop 
of  York,  that  in  the  year  1314,  the  then  Archbishop 
of  York  issued  his  mandate,  directed  to  Andrew  de 
Grymstone,  then  sequestrator  in  the  Archdeaconry  of 
Cleveland,  commanding  him  upon  the  receipt  thereof, 
without  loss  of  time,  to  go  to  the  church  of  St.  Felix, 
and  there  by  trusty  men  of  that  parish,  with  scrupu-* 
lous  diligence  to  inquire  in  what  portions  or  profits  the 
vicarage  of  the  said  church  did  then  consist,   and  in 
possession  of  what  profits  William  de  Grymstone  the 
last  vicar  thereof,  was  whilirt  he  lived ;  and  in  the 
possession  of  what  profits  the  other  vicars,  his  prede- 
cessors,   were  since  the  time  of  the  ordination  of  the 
said  vicarage,  and  how  much  the  profits  to  the  said 
vicarage  appertaining,  were  worth  one  year  with  ano- 
ther, accONrding  to  the  true  value  of  the  same,  with 
directions  to  certify  thereupon  distinctly  and  openly 
before  the  octaves  of  St  Martin;  that  the  seques- 
trator, by  virtue  of  his  mandate,  went  personally  to 
the  church  of  St.  Felix,  and  by  trusty  and  wise  men 
of  that  parish,  made  due  and  diligent  inquisition  upon 
the  premises ;  by  which  he  found,  amongst  other  thkigSt 
that  the  vicar  of  the  church  of  St.  Felix  ought  to  re- 
ceive the  tithe  of  wool  and  lambs  of  the  whole  parish^ 
and  that  it  was  worth,  one  year  with,  anoth^,  100^. ; 
the  lent  tithes,  and  the  three  oblations  in  the  yeax  were 
worth,  one  year  with  another,  fivemarks;  the  white.tithe 
was  worth,  per  annvm^  \%s.\  the  tithe  of  hens,  ducks, 
and  pigs,  was  worth,  per  annum^  20^. ;  the  tithe  of 
hemp,  flax,  and  gardens  was  worth,  per  annum^  20s. ; 
the  tithe  of  calves,  pullets,  and  bees,  was  vfortiifper  an^ 
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numf  6«. :  and  that  it  was  to  be  known  that  the  vicar  '^^• 
ought  to  receive  all  other  tithes  to  the  said  church  in 
any  wise  belonging,  excepting  only  the  titheof  corn,  and 
the  tithe  of  hay,  which  the  master  and  brethren  of  the 
hospital  of  St.  John  of  Jerusalem  received  as  rectors ; 
but  that  all  the  vicars  had,  ever  since  the  time  of  the 
ordination  of  tlie  vicarage,  received  all  other  tithes 
peaceably,  and  did  so  at  that  time,  but  they  were 
bound  to  give  their  tithe  of  corn  and  hay. 

It  was  also  proved  on  the  part  of  the  Respon- 
dent, by  the  production  of  the  minister's  account,  in 
the  32d  year  of  the  reign  of  Henry  8,  that  at  that 
time  the  master  and  bi^ethren  of  the  hospital  of  St. 
John  of  Jerusalem  were  only  entitled  to  the  tithes 
of  com  and  hay  of  the  parish  of  FeKskirk ;  and  by 
the  production  of  the  grant  of  the  &6tli  year  of  the 
reign  of  Henry  8,  it  was  proved,  that  the  tithes  of 
com  and  hay  of  the  parish  of  Feliskirk  only  were 
granted  to  the  then  Archbishop  of  York  and  his  suc- 
cesses ;  and  by  an  indenture  of  lease,  dated  the  3ist 
day  of  October,  1TS8,  being  a  lease  of  Mount  St. 
John,  and  other  lands^  from  the  Ardibishop  of  York 
to  the  ancestors  of  the  Appellants,  it  was  shewn  that 
the  small  tithes  of  the  district  of  Mount  St.  John  were 
not  granted  to  them. 

The  cause  was  beard  brfore  the  Lord  Chief  Baron, 
on  <lie  1st  and  18th  days  of  May,  1824. 

On  the  11th  of  November,  1824,  the  Chief  Baron 
ddivered  the  judgment  erf  the  Court,  by  which  it  was 
referred  to  one  of  the  masters  of  the  Court  to  take 
an  account  of  the  tithes  of  the  several  matters  and 
things  (except  corn  and  hay)  had  and  taken  by  the 
Appellants  respectively,  from  and  upon  the  hnds  and 
grounds  called  Mount  St.  John,  or  the  Mount  Ring, 
iQ  the  perish  of  Feliskirk,  in  their  respective  ocCupa- 
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1^^-  tions,  six  years  prior  to  the  filing  of  the  Respondent's 
bill :  and  it  was  further  ordered  and  decreed  by  the 
Court,  that  what  should  be  so  found  due  from  the 
Appellants  respectively,  upon  the  taking  of  such  ac- 
count, should  be  answered  and  paid  by  them  respec- 
tively to  the  Respondent :  and  it  was  further  ordered 
by  the  Court,  that  it  should  be,  and  it  was  thereby 
referred  to  the  master  to  tax  the  Respondent  his  costs 
of  the  suit,  so  far  as  regarded  the  said  Respondent's 
demand  of  the  tithes,  of  which  an  account  was  therein- 
before decreed  as  aforesaid  from  the  said  Appellants ; 
and  that  such  costs,  when  taxed,  should  be  paid  by 
the  Appellants  to  the  Respondent,  or  his  solicitor  or 
clerk  in  Court :  and  it  was  also  ordered  and  decreed 
by  the  Court,  that  the  Respondent's  bill,  so  far  as  it 
sought  any  accoimt  or  demand  of  tithes,  other  than 
and  beyond  the  tithes  of  which  an  account  was  there- 
inbefore decreed,  should  be,  and  the  same  was  there- 
by dismissed  out  of  Court,  with  costs  to  be  taxed  for 
the  Appellants  by  the  master,  to  whom  it  was  thereby 
referred  to  tax  the  same  :  and  it  was  further  ordered, 
that  such  last-mentioned  costs,  when  taxed,  should  be 
paid  by  the  Respondent  to  the  Appellant  Heneage 
Elsley,  or  to  his  solicitor  or  clerk  in  Court. 

The  Appellants,  considering  themselves  aggrieved, 
appealed  against  so  much  of  this  decree  as  ordered, 
adjudged,  and  decreed  that  it  should  be  referred  to 
the  master  to  take  an  account  of  the  tithes  of  the  se- 
veral matters  and  things  (except  corn  and  hay)  had 
and  taken  by  the  Appellants  respectively,  from  and 
upon  the  lands  and  grounds  called  Mount  St.  John, 
or  the  Mount  Ring,  in  the  parish  of  Feliskirk,  in  their 
respective  occupations,  six  years  prior  to  the  filing  of 
the  Respondent's  bill :  and  by  which  it  was  ordered 
and  decreed  that  what  should  be  so  found  due  from 
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Ae  Appellants  respectively,  upon  the  taking  of  sueh      1^28. 
account,  should  be  answered  and  paid  by  them  re-     "t^^!^ 
spectively  to  the  Respondent ;  and  by  which  it  was 
ordered,  that  it  should  be,  and  it  was  referred  to  the 
master  to  tax  the  Respondent  his  costs  of  this  suit,  so 
fiur  as  r^arded  the  Respondent's  demand  of  the  tithes, 
of  which  an  account  was  thereinbefore  decreed  as 
aforesaid  from  the  Appellants ;  and  that  such  costs, 
when  taxed,  should  be  paid  by  the  Appellants  to  the 
Respondent,  or  to  his  solicitor  or  clerk  in  Court. 


For  the  Appellants — Mr.  Boteler  and  Mr.  Bick- 
ersteth. 
There  was  no  evidence  in  the  cause  on  the  part  of  ^^^-^  ^^ 

*  26th  March, 

the  Respondent,  that  he,  as  vicar  of  the  parish  of  Fe-       1827. 
Uskirk,  was  entitled  to  take  any  tithes  whatsoever, 
arising  upon  the  estate  or  district  of  land  called  Mount 
St.  John. 

The  defence  is,  that  the  lands  of  Mount  St.  John 
were  held  by  the  hospital  tithe-free. 

The  absolute  exemption  or  discharge  from  the  pay- 
ment of  all  tithes,  as  well  great  as  small,  arising  upon 
that  estate  or  district  of  land,  insisted  upon  by  the 
Appellants  in  their  answers  to  the  Respondent's  bill, 
was  fiilly  proved  by  the  evidence  adduced  in  the 
cause. 

The  inquisition  produced  by  the  Respondent  at  the 
hearing  of  the  cause,  for  the  purpose  o(  proving  his 
right  as  vicar  of  the  parish  of  Feliskirk,  to  all  the 
tithes,  except  the  tithes  of  com^  hay,  and  wood,  of 
the  district  of  Mount  St.  John,  and  of  disproving  the 
exemption  or  discharge  from  the  payment  of  tithes 
for  that  district,  insisted  upon  by  the  Appellants,  could 
have  no  such  effect:  first,  because  the  same  was 
taken  in  the  absence  of  the  prior  and  brethren  of  thq 
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iS28.  hospital  of  St.  John  of  Jerusalem,  and  of  their  lesseen 
ti^^  or  tenants :  and  secondly,  because  the  general  terms 
ooNNiBoir.  ^^  which  this  instrument  speaks  of  the  r^ht  of  die 
vicar  of  the  said  parish  to  tithes,  do  not  prove  his 
right  to  the  tithes  of  any  particular  estate  or  district 
of  land  in  the  pari^  from  whidi  the  vicar  has  never 
received  any  tithes ;  nor  are  they  in  any  way  inconsis- 
tent mth  (he  feet  of  any  particular  estate  or  districted* 
land  in  the  parish  being  exempt  or  discharged  from 
the  payment  of  tithes.* 

For  the  Reqpondents-riKfr.  JPepys  and  Mr.  Koe. 

The  defence  in  the  former  suit  was,  a  title  to  the 
tithes  by  grant.  lu  this  suit  they  claim  by  prescrip- 
tive exemption.  The  two  ddences  are  incoosii^^t 
It  might  be  a  question  wliether  these  bmds  are  capable^ 
under  the  Slst  Hen.  8.  c.  13.  of  being dischai^ged from 
tithes.  A  hospital  was  not  privileged  as  a  monastery. 
The  exemption  was  supposed  formerly,  not  to  be  at- 
tached to  the  lands,  but  to  be  personal  to  the  ecelesi*' 
astical  bodies.  The  exemption  stands  on  the  21st 
sect,  of  31  Hen.  8.  c.  13.  But  the  oi-der  of  St.  John  of 
Jerusalem  was  dissolved  by  32  Hen.  8.  c.  24.  la 
this  act  there  is  no  such  provision  as  in  the  21st  sect, 
of  31  Hen.  8.  c.  13.  It  has  been  held,  in  similar  cases^ 
that  such  bodies  were  not  exempt.  ComwalUs  v. 
Spurling.^    Later  cases  have  taken  a  different  view* 

According  to  the  modem  rule  of  prescription,  th^^ 
must  be  immemorial  possessicm  to  the  time  of  the  disr 
solution,  by  a  body  capable  of  discharge,  and  subse-* 
queut  non-payment  In  this  case  the  possession  is 
short  of  the  time  of  legal  memory.     ProdTof  payment 

*  Carr  v.  Henian,  1  Anst.  313.  n.  7  B.  P.  C.  100. 

f  Cro,  Jac.  p.  57.  Archb.  of  Cant,  case,  2  Co.  46.  Urrey  v. 
Bowifer,  1  Gwill.  250.  Whitton  v.  Weston^  Latch.  80.  Wi.  Ent. 
342.  Godb.  392.  W.  Jo.  182.  N.  Bendl.  168, 185. 
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ci  thhed,  or  acquisition  of  the  lands  since  the  time  of      1^^ 
Ric.  1,  destroys  the  ground  of  prescription. 

The  defence  is  still  in  substance,  not  exemption, 
but  a  claim  by  title,  arising  from  the  circumstance  of 
the  rectory  and  the  lands  being  in  the  same  hands. 
The  hearsay  of  persons  lately  living  is  not  to  be  put 
in  oompetiticm  with  the  evidence  ot  such  a  document  as 
the  inquisitimi^ 

To  send  the  question  to  an  issue  would  be  use* 
less ;  because  it  arises  upon  the  construction  of  an 
kistrmnent,  which  it  is  the  prorince  of  the  Court  to 
construe. 


The  Earl  of  JS/efow.— The  question  which  your  8thJuiy,i828. 
Lcndships  haTe  to  determine  is,  whether  the  owners  of 
a  certain  part  of  the  parish  of  Feliskirk,  in  the  county 
of  York,  have  a  right  to  insist  that  they  are  exempted 
fitxn  the  payment  of  small  tithes  to  the  vicar. 

It  appears  ^at  there  was  a  former  suit  in  the  Court 
of  Exchequer,  on  a  bill  filed  in  the  year  1807. — ^That 
was  a  suit  rehting  to  these  small  tithes,  in  which  the 
owners  and  occupiers  of  part  of  the  parish  of  Felis- 
kirk  insisted  that  they  were  themselves  entided,  as 
claiming  under  a  sort  of  Collegiate  Institution,  called 
the  Hospital  of  Saint  John  of  Jerusalem,  to  the  small 
tithes  cf  this  district.  An  instrument  was  produced 
from  the  archives  of  the  Archbishop  of  York,  which, 
it  was  insisted,  proved  that  the  vicar  was  entitled  to 
receive  mamy  of  the  small  tithes  of  that  parish ;  and 
no  doubt  he  was  entitled  to  tieceive  all  the  small  tithes 
tt  this  parish,  unless  it  coufd  be  shewn  that  they  were 
in  somebody  else.  The  suit  to  which  I  have  first  re- 
ferred, was  decided  by  a  learned  Judge  oi  very  great 
experimoe, — I  mean  the  late  Lord  Chief  Baron 
TlK»np8(m,  and  no  man  can  name  him,  without  stating 


DONMMOX. 


104  CASES  IN  THB  HOUSE  OF  LORDS 

that  few  persons  who  have  ever  presided  in  that  Court, 
possessed  more  abiUty  and  research,  or  were  more 
fitted  for  the  decision  of  such  a  question. — Upon  the 
production  of  the  instrument,  from  the  archives  of  the 
Archbishop  of  York,  he  was  decidedly  of  (pinion,  and 
in  that  the  Court  a^eed  with  him,  that  that  instru- 
ment proved  that  the  vicar  was  entitled  to  the  small 
tithes  of  this  district  of  the  parish,  as  well  as  those  of 
the  rest  of  the  parish ;  but  that  at  any  rate  it  proved, 
that  die  title  to  enjoy  the  tithes  by  the  owners  of  that 
district,  themselves  claiming  under  a  grant  to  the 
hospital  of  Saint  John  of  Jerusalem,  was  negatived  by 
that  instrument;  and,  therefi>re,  that  if  they  had  any 
defence  against  tlie  vicar,  it  must  be  a  defence  set  up 
on  another  ground. — That  produced  the  present  suit. 

In  the  present  suit,  the  Appellants  contend,  that 
they  have  a  right  to  prescribe  non  decimandoj  as 
claiming  under  a  dissolved  monastery.  Whether  that 
monastery  was  dissolved  by  the  statute  of  the  31st 
Henry  8,  or  the  32nd  Henry  8,  does  not  appear  from 
the  papers ;  but  your  Lordships  will  recollect,  a  con- 
siderable doubt  has  been  raised,  as  to  one  of  those 
statutes,  whether  it  operates  beneficially  to  those  who 
claim  the  lands  belonging  to  the  monastery,  or  whe- 
ther the  claim  is  valid  on  behalf  of  laymen. 

The  right  of  the  vicar  depends  entirely  upon  the  same 
instrument,  and  that  instrument,  it  has  been  contended 
at  the  bar,  proves  that  there  can  be  no  such  thing  as 
a  prescription  non  decimando;  because  it  proves  tliat 
the  vicar  himself  was  entitled  to  those  tithes,  though 
it  may  appear,  that  in  modem  times  he  has  not  taken, 
these  tithes.  The  Court  of  Exchequer  has  judicially 
asserted  that  the  instrument  proved  that  there  was 
no  positive  title  to  the  tithes  in  those  who  represented 
the  monastery ;  that  the  vicar  is  entitled  to  the  tithci 
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and  not  the  person  who  possessed  that  instrument ;  and  182a. 
it  is  impossible,  in  my  opinion,  to  decide  that  that  judg- 
ment is  wrong.  It  is  a  mere  question  upon  the  con- 
struction of  that  instrument.  It  is,  therefore,  a  ques- 
tion which  necessarily  is  not  sent  to  a  jury ;  because 
the  construction  of  an  instrument  belongs  more  to 
the  Court  than  to  the  jury,  who  may  certainly  infer 
what  they  think  proper  from  the  payment  or  non- 
payment of  tithe :  but  if  that  instrument  proves  that 
which  Lord  Chief  Baron  Thompson  thought  it  did 
prove,  it  is  impossible  that  the  case  of  the  Appellants 
can  be  supported  by  it. 

When  this-  cause  came  under  the  consideration  of 
the  Court  of  Exchequer,  in  the  second  instance,  they 
were  of  opinion  that  the  construction  put  on  that  instru- 
ment, by  Lord  Chief  Baron  Thompson,  was  the  proper 
construction,  and  that  the  vicar  was  entitled  to  these 
tithes. — ^It  is  very  difficult,  perhaps,  for  any  one  to  say 
that  any  instrument  of  this  kind  w^jU  not  bear  a  good 
deal  of  criticism,  which  may  give  rise  to  some  d^ree  oi^ 
doubt ;  but  looking  to  the  opinion  of  the  several  learned 
Judges  well  versed  in  the  coustniction  of  instruments 
oi  this  nature,  who  have  concurred  in  their  opinion 
with  respect  to  the  legal  bearing  of  this  instrument,^ 
I  certainly  cannot  advise  your  Lordships  to  consider 
both  those  judgments  as  erroneous. — ^If  the  first  was 
not  wrong,  (and  from  ^at  decree  there  was  no  ap- 
peal,) the  second  was  not  wrong ;  I  am  of  opinion 
that  they  were  both  right,  and  that  you  ought  to 
affirm  this  decree.  I  therefqre  move  that  this,  decree 
be  affirmed — ^I  would  not  propose  to  give  any  costs. 


Judgment  affirmed,  without  costs* 
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CaLLlM 

«^»^  IRELAND. 

(CX>URT  OF  CHANCERY.) 

MtCHAKL  Collins    •-•---    Appellant. 
The  Reverend  Charlxs  Habjb     -    -    Respondent. 

A.,  an  army  agent  in  Dublin,  having  efiected  a  policy  of  insurance 
on  his  own  life  for  3,000/.,  in  1819,  by  an  informal  instroment, 
attested  by  two  witnesses,  assigned  the  policy  to  C,  who  had 

'  been  /or  many  years  his  confidential  clerk.  From  the  time  of 
the  assignment  A.  paid  two-thirds,  and  C.  one-third  of  the 
premium.  In  1821,  by  a  more  formal  instrument,  drawn  up 
by  a  professional  person,  he  executed  a  farther  assignment  of 
the  policy.  In  the  first  instroment,  the  consideration  expressed 
for  the  assigoment  is,  **  regard  and  Section  ;*^  in  the  second, 
**  friendship  and  affecti^mj**  The  last  assignment  was  drawn 
up  by  the  Attorney  of  C,  and  both  the  instruments  were  drawn 
up  and  executed,  without  the  knowledge  of  A.*s  family. 

By  a  codicil  to  his  will,  A.  gave  to  C.  a  legacy  of  100/.,  as  a  fur- 
ther mark  of  his  regard  and  al^t4on.  Upon  the  death  of  A.) ' 
a  letter  addressed  to  his  son  was  found  enclosed  in  his  will,  stat- 
ing that  the  assignment  had  been  extorted  firom  him  by  C,  by 
threats  and  undue  influence. 

Upon  a  bill  filed  by  H,,  as  executor  of  A.,  to  set  aside  the  assign- 
ment on  the  groand  of  fraud,  and  undue  influence,  0.  by  his  an« 
swer  claimed  the  intereM  under  the  assignment,  aa  a  eompensa* 
.  tion  given  to  him  by  A.}  in  the  place  of  an  increase  of  salary. 
Upon  the  depositions  it  appeared  in  evidence  that  G.  had  given 
different  accounts  of  the  object  of  the  policy,  viz.  that  it  was 
effected  as  a  provision  for  the  wife  of  A.,  and  that  it  had  been 
given  to  him,  for  making  up  the  accounts  of  A.,  in  a  way  to 
decaiye  government. 

It  appeared  also  in  proof  of  the  charge  of  influence,  that  C.  had 
declared  when  the  codicil  was  in  contemplation,  that  none 
should  be  executed  linless  he  chose ;  and  when  the  letter  was 
Ibund  in  the  will,  that  he  said  he  could  ruin  the  credit  of  the 
house  and  the  character  of  the  testator.    Upon  this,  and  ot6er 
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•Tidenoe,  an  imie  was  directed  at  the  iastance  of  tbe  Defim^  1828^ 
dant,  to  try  whether  the  assignroeiits  as  to  two  thirds  of  the  sum 
iroaredy  were  the  free  and  yolnntarj  acts  of  the  testator,  or 
extorted  from  him  hy  threats  or  undue  influence,  or  ohtalned  tumui 
by  fraud :  the  Defendant,  upon  the  trial  of  this  issue  was  to 
produce  the  deeds  of  assignment,  and  the  attesting  witnesses* 

Upon  the  trial  of  the  issue,  the  letter  found  enclosed  in  the  will  was 
tendered  in  evidence  hy  the  Plaintiff;  bat  rejected.  The  deeds 
of  assignment  and  the  attesting  witnesses  were  produced  by  the 
Defendant ;  but  the  Pkintiff  declined  proving  them,  and  the  wit- 
nesses were  not  examined,  iind  the  deeds  not  proved  by  either 
psrty,  but  other  evidence  was  given  nearly  similar  to  that  which 
appears  upon  the  depositions  in  equity  on  the  part  of  the 
Plaintiff,  The  Defendant  produced  no  witnesses  ;  where- 
upon the  jury  found  that,  in  the  event  of  any  assignment  hav- 
ing been  made,  as  to  twa»thirds  thereof,  it  was  obtained  by 
undue  influence, 

A  motion  to  set  aside  M»  verdict,  and  grant  a  new  triaU  was 
refused,  and  upon  a  reJiearing,  a  decree  was  made  in  fevour 
of  the  Plaintiff. 

This  decree  was  affirmed  on  appeal. 


The  Respondeat  iu  1824  exliibited  his  original  bill 
in  Chancery,  in  Iceland,  against  the  A^Jellant,  and 
alao  against  the  corporation  of  the  Royal  Exchange 
Assurance  of  London,  stating  that  John  Atkinson,  in 
April,  181  a,  being  de$irous,  in  the  event  oi  his  death, 
to  secwe  a  competenqy  for  his  wife,  effected  a  policy 
of  insuntnoe  oa  his  life,  with  the  Royal  Exchange 
Assurance  of  Londoq,  for  the  sum  of  3,000/.  and  there- 
upon paid  the  annual  premium  for  the  first  year :  that 
John  Atkinson  had  been  for  many  years  an  army, 
agent,  an*  that  the  AppeUaat  was  his  chief  and  con-, 
fidential  clerk,  and  m  suph  capacity  obtained  his  im- 
plicit confidence,  and  exercised  an  almost  unbounded 
influence  over  him :  that  John  Atkinson  continued  to 
the  tiB^e  of  his  death,  to  pay  the  premium  on  the  po- 
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COLLIVI 

«^"  IRELAND. 

(CX>URT  OF  OHANCSHY.) 

MtCHASL  Collins    •-•---    Appellant. 
The  Reverend  Charlxs  Habjb     -    -    Respondent 

A.,  an  army  agent  in  Dublin,  having  efiected  a  policy  of  insurance 
on  his  own  life  for  3,000/.»  in  18 19,  by  an  informal  instmment^ 
attested  by  two  witnesses,  assigned  the  policy  to  C,  who  had 

'  been  ^for  many  years  his  confidential  clerk*  From  the  time  of 
the  assignment  A.  paid  two-thirds,  and  C.  one-third  of  the 
premium.  In  1821,  by  a  more  formal  instmment,  drawn  up 
by  a  professional  person,  he  executed  a  farther  assignment  of 
the  policy.  In  the  first  instroment,  the  consideration  expressed 
for  the  assigoment  is,  **  regard  and  Section  ;*^  in  the  seoond, 
**  friendship  and  qffectzHi.^*  The  last  assignment  was  drawn 
up  by  the  Attorney  of  C,  and  both  the  instruments  were  drawn 
up  and  executed,  without  the  knowledge  of  A.*s  family. 

By  a  codicil  to  his  will,  A.  gave  to  C.  a  legacy  of  100/.,  as  a  fur- 
ther mark  of  his  regard  and  al^tion.  Upon  the  death  of  A.) ' 
a  letter  addressed  to  his  son  was  found  enclosed  in  his  will,  stat- 
ing that  the  assignment  had  been  extorted  firom  him  by  C,  by 
threats  and  undue  influence. 

Upon  a  bill  filed  by  H,,  as  executor  of  A.,  to  set  aside  the  assign- 
ment on  the  ground  of  fraud,  and  undue  influence,  0.  by  his  an« 
swer  claimed  the  interest  vnder  the  assignment,  as  a  oonq)ensa. 
.  tion  given  to  him  by  A*}  in  the  place  of  an  increase  of  salary. 
Upon  the  depositions  it  appeared  in  evidence  that  G«  had  given 
different  accounts  of  the  object  of  the  policy,  viz.  that  it  was 
efiected  as  a  provision  for  the  wife  of  A.,  and  that  it  had  been 
given  to  him,  for  making  up  the  accounts  of  A.,  in  a  way  to 
deceive  government. 

It  appeared  also  in  proof  of  the  charge  of  influence,  that  C.  had 
declared  when  the  codicil  was  in  contemplation,  that  none 
should  be  executed  Unless  he  chose  ;  and  when  the  letter  was 
found  in  the  will,  that  he  said  he  could  ruin  the  credit  of  the 
house  and  the  character  of  the  testator.    Upon  this,  and  ot6er 
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•Tidenoe,  an  isBiie  wa<  directed  at  the  iastance  of  tbe  Defcn-        I828w 

dant,  to  try  whether  the  assignments  as  to  two  thirds  of  the  sum 
iDsared,  were  the  free  and  yoluntarj  acts  of  the  testator,  or 
extorted  from  him  hy  threats  or  undue  influence,  or  obtained        tumui 
hf  fraud :  the  Defendant,  upon  the  trial  of  this  issue  was  to 
produce  the  deeds  of  assignment,  and  the  attesting  witnesses* 

Upon  the  trial  of  the  issue,  the  letter  found  enclosed  in  the  will  was 
tendered  in  evidence  by  the  Plaintiff;  but  rejected*  The  deeds 
of  assignment  and  the  attesting  witnesses  were  produced  by  the 
Defendant ;  but  the  Plsintiff  declined  proving  them,  and  the  wit- 
nesses were  not  examined,  iind  the  deeds  not  proved  by  either 
party,  but  other  evidence  was  given  nearly  similar  to  that  which 
appears  upon  the  depositions  in  equity  on  the  part  of  the 
Plaintiff.  The  Defendant  produced  no  witnesses  ;  where- 
upon the  jury  found  that,  in  the  event  of  any  assignment  hav- 
ing been  made,  as  to  two^thirds  thereof,  it  was  obtained  by 

.  undue  inflaenee* 

A  motion  to  set  aside  this  verdict,  and  grant  a  new  trial»  was 
refused,  and  upon  a  re-hearing,  a  decree  was  made  in  favour 
of  the  Plaintiff. 

This  decree  was  affirmed  on  appeal. 


The  Re^pond^t  ixx  1824  exliibited  his  ori^al  bill 
in  Chancery^  in  Ii^land,  tgainst  the  A{^llaiit,  wad 
also  ag&ittst  the  corporation  of  the  Royal  Exchange 
Assurance  of  London,  stating  that  John  Atkin8<Mi,  in 
April,  181  a,  being  de$m)us,  in  the  event  (rf  his  death, 
to  secure  a  competency  for  his  wife,  eflfected  a  policy 
of  insurance  oa  his  life,  with  the  Royal  Exchange 
Assurance  of  London,  for  the  sum  of  3,000/.  and  there- 
upon paid  the  annu^  premium  for  the  first  year :  that 
John  Atkinson  had  been  fpr  many  years  an  army, 
agent,  and*  that  the  AppeUaat  was  his  chi^  and  con-, 
fidentiii}  clerk,  and  m  suph  capacity  obtained  his  im- 
plicit confidence,  and  exercised  an  almost  unbounded 
influence  over  him :  that  John  Atkinson  continued  to 
the  tin^e  of  his  death,  to  pay  the  premium  on  the  po- 
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IRELAND. 

(CX>URT  OF  CHANCERY.) 

MtCHAKL  Collins    • Appellant. 

The  Reverend  Charles  Harjb     -    -    Respondent. 

A.,  an  army  agent  in  Dublin,  having  efiected  a  policy  of  insurance 
on  his  own  life  for  S^OOO/.,  in  18 19,  by  an  infoi-mal  instrument^ 
attested  by  two  witnesses^  assigned  the  policy  to  C,  who  had 

'  been  /or  knany  years  his  confidential  clerk.  From  the  time  of 
the  assignment  A.  paid  two-third s,  and  C.  one-third  of  the 
premium.  In  1821»  by  a  more  formal  instrument,  drawn  up 
by  a  professional  person,  he  executed  a  farther  assignment  of 
the  policy.  In  the  first  instrmnent,  the  consideration  expressed 
for  the  assigoment  is,  **  regard  and  Section  ;*>  in  the  second, 
**  friendship  and  qffectiHiy  The  last  assignment  was  drawn 
up  by  the  Attorney  of  C,  and  both  the  instruments  were  drawn 
up  and  executed,  without  the  knowledge  of  A.'s  family. 

By  a  codicil  to  his  will,  A.  gave  to  C.  a  legacy  of  100/.,  as  a  fur- 
ther mark  of  his  regard  and  al^tion.  Upon  the  death  of  A., ' 
a  letter  addressed  to  bis  son  was  found  enclosed  in  his  will,  stat- 
ing that  the  assignment  had  been  extorted  firom  him  by  C,  by 
threats  and  undue  influence. 

Upon  a  bill  filed  by  H.,  as  executor  of  A.,  to  set  aside  the  assign- 
ment on  the  groand  of  fraud,  and  undue  influence,  0.  by  his  an« 
swer  elaimed  the  interest  under  the  assignment,  as  a  oonq)ensa. 
.  tion  given  to  him  by  A.}  in  the  place  of  an  increase  of  sidary. 
Upon  the  depositions  it  appeared  in  evidence  that  C.  had  given 
different  accounts  of  the  object  of  the  policy,  viz.  that  it  was 
effected  as  a  provision  for  the  wife  of  A.,  and  that  it  had  been 
t^ven  to  him,  for  making  up  the  accounts  of  A.,  in  a  way  to 
deceive  govjBmaent. 

It  appeared  also  in  proof  of  the  charge  of  influence,  that  C.  had 
declared  when  the  codicil  was  in  contemplation,  that  none 
should  be  executed  unless  he  6hose ;  and  when  the  letter  was 
Ibund  in  the  will,  that  he  said  he  could  ruin  the  credit  of  the 
house  and  the  character  of  the  testator.    Upon  this,  and  ot6er 
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•▼idenoe,  an  itsne  wa<  directed  at  the  iostaiice  of  tbe  Defcn-* 
danty  to  try  whether  the  asaignroeiits  as  to  two  thirds  of  the  sum 
iDsaredy  were  the  free  and  yoluntary  acts  of  the  testator,  or 
extorted  from  him  hy  threats  or  undue  influence,  or  ohtalned  mAMU^ 
hy  fraud :  the  Defendant,  upon  the  trial  of  this  issue  was  to 
produce  the  deeds  of  assignment,  aadthe  attesting  witnesses. 

Upon  the  trial  of  the  issue,  the  letter  found  enclosed  in  the  will  was 
tendered  in  evidence  by  the  Plaintiff;  but  rejected.  The  deeds 
of  assignment  and  the  attesting  witnesses  were  produced  by  the 
Defendant ;  but  the  Pkintiff  declined  proving  them,  and  thd  wit- 
nesses were  not  examined,  iind  the  deeds  not  proved  by  either 
party,  but  other  evidence  was  given  nearly  similar  to  that  which 
appears  upon  the  depositions  in  equity  on  the  part  of  the 
Plaintiff.  The  Defendant  produced  no  witnesses  ;  where- 
upon the  jury  found  that,  in  the  event  of  any  assignment  hav« 
ing  been  made,  as  to  two^thirds  thereof,  it  was  obtained  by 
undue  inflaenee. 

A  motion  to  set  aside  this  verdict,  and  grant  a  new  trial»  wan 
refused,  and  upon  a  re-hearing,  a  decree  wts  made  in  favour 
of  the  Plaintiff. 

Thu  decree  was  affirmed  on  appeal. 


The  Respondeat  iu  1824  exhibited  his  original  bill 
in  Chancery,  in  Ireland,  against  the  A^Jellant,  and 
also  against  the  corporation  of  the  Royal  Exchange 
Assurance  of  London,  stating  that  Jdin  Atkin8<Mi,  in 
April,  18ia,  being  desirous,  in  the  event  oi  his  death, 
to  secure  a  competenQy  for  his  wife,  eflSscted  a  policy 
<rf  insimuBkce  oa  his  ^,  with  the  Royal  Exchange 
Assuranoeof  Londoq,  for  the  sum  of  3,000/.  and  there- 
upon paid  the  annwd  premium  for  the  first  year :  that 
John  Atkinson  had  been  fpr  many  years  an  army, 
agent,  an*  that  the  AppeUaat  was  his  chirf  and  con-, 
fidentia)  clerk,  and  m  suph  capacity  obtained  his  im- 
plicit confidence,  and  exercised  an  almost  unbounded 
influence  over  him :  that  John  Atkinson  continued  to 
the  t^e  of  his  death,  to  pay  the  premium  on  the  po- 
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1828.  licy,  and  that  the  sum  insured  formed  a  principal 
^^2lii«  part  of  the  assets  of  John  Atkinson  :  that  the  AppeK 
^^  lant  had  the  care  of  the  books  of  J.  Atkinson,  and 
access  to  all  his  papers,  and  had  obtained  the  posses- 
sion of  the  policy,  and  of  other  papers,  books,  and 
vouchers,  of  the  testator,  and  had  taken  copies  thereof, 
vrhich  he  refused  to  give  up  to  the  Respondent :  that 
the  Appellant,  during  the  last  years  of  J.  A.'s  life, 
bad  complete  dominion  over  his  office,  and  all  the 
papers  and  documents  therein,  J.  A.  having  been, 
from  extreme  ill  health  and  infirmity  of  body,  un- 
able to  attend  to  business,  or  even  to  take  care  of 
his  private  affairs,  and  having  during  such  the  period 
of  his  illness  and  debility,  confided  all  his  afiairs, 
books,  and  papers  to  the  Appellant :  that  in  such  his 
disability  for  business,  John  Atkinson  was  in  the 
habit  of  signing  and  subscribing  any  such  papers 
as  Appellant  required  him,  without  reading  or  being 
particularly  apprized  of  the  contents  thereof;  and  that, 
feeling  himself  in  his  then  situation  to  be  much  in  the 
power  of  Appellant,  he  did  not,  nor  could  r^use,  to 
do  any  act  required  of  him  by  the  Appellant. 

The  bill  further  stated  that  John  Atkinson  died  on 
the  30th  of  October,  1823,  liaving  made  and  pub- 
lished his  will,  bearing  date  the  28th  of  August, 
1823,  and  appointed  the  Respondent  sole  executor; 
and  that  he  had  since  proved  the  will,  in  the  Court  of 
Prerogative  in  Ireland,  and  taken  upon  himself  the 
execution  thereof:  that  shortly  after  the  death  of 
John  Atkinson,  a  letter  from  him,  dated  the  15th  of 
October,  1823,  was  found  enclosed  in  his  wili,  directed' 
to  his  son,  John  Atkinson  the  younger,  in  the  fol- 
lowing words,  videlicet : — 

•*  My  dearest  John,  as  you  have  told  me  that  you 
"  know  I  have  insured  my  life,  through  one  of  the 
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"  office-keepers,  who  called  for  payment  for  131/.,  for      1^28. 

*^  the  policy  of  insurance,  and  have  asked  me  in  my 

*^  dying  bed,  what  has  become  of  it,  I  cannot  refuse 

**  but  teil  you  the  truth,  that  it  was  extorted  from  me 

**  by  Mr.  Michael  Collins,  by  threats  and  undue  influ- 

'*  ence:  the  policy  for  which  I  pay,  is  for  2,000/« 

**  (Signed.)    John  Atkinson.*' 

The  bill  then  proceeded  to  state  that  the  policy 
being  in  the  hands  of  the  Appellant,  at  the  time  of 
the  death  of  tlie  testator,  and  the  testator  having  kept 
the  state  of  his  aifairs  secret  from  the  members  of  his 
&mily,  the  Respondent  was  entirely  ignorant  of  the 
existence  of  the  policy,  or  its  amount ;  but  that  in 
consequence  of  the  letter,  the  Respondent  applied  to 
the  agent  of  the  corporation  in  the  city  of  Dublin, 
when  he  discovered  that  it  was  effected  for  the  sum  of 
3,000/. :  that  on  the  3rd  of  November,  1823,  the 
Respondent  caused  a  notice  to  be  served  on  the  Ap- 
pellant, requiring  him  to  surrender  the  policy  of  as- 
surance for  3,000/.,  which  the  testator  effected  upon 
his  life ;  and  on  the  24th  of  the  same  month,  he 
served  the  Royal  Exchange  Assurance  C!ompany  with 
notice  not  to  pay  the  3,000/.  or  any  part  thereof  to 
the  Appellant :  that  the  Appellant  refused  to  deliver 
up  the  policy,  alleging  that  he  was  entitled  to  the 
whole  of  the  proceeds. 

The  Respondent  by  his  bill  charged,  that  the 
policy  had  not  been  at  all  assigned  to  the  Appellant, 
or  if  an  assignment  was  made,  that  it  was  obtained 
by  means  o/  fiaud,  misrepresentation,  and  undue  in- 
fluence, and  without  any  consideration ;  that  the  Ap- 
pellant had  himself  confessed  that  he  was  only  entitled 
to  one-third  part  of  the  policy,  the  remaining  two- 
thirds  being  a  trust  for  the  testator,  and  the  Respon- 
dent, as  his  executor ;  as  evidence  whereof,  the  Re- 
spondent charged,  that  subsequently  to  the  alleged 
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1SS&  ftssignment,  and  down  to  the  time  of  his  death,  the 
testator  continued  to  pay  two*thirds  of  the  premium 
on  the  policy,  and  it  was  admitted  and  declared,  by 
the  Appellant,  that  the  testator  paid  the  premium  on 
two-thirds,  and  was  the  owner  of  two-third  parts 
thereof,  he  only  claiming  to  be  entitled  to  one-third. 

The  bill  prayed,  that  the  Royal  Exchange  Assu- 
rance Company  might  be  restrained,  by  the  injunction 
of  the  Court,  from  paying  over  to  the  Appellant  the 
amount  of  the  policy,  and  that  they  might  also  bring 
into  Court  the  sum  of  3,000/.,  to  abide  the  decree  of 
the  Court ;  and  that  it  might  be  decreed  to  be  part  of 
the  assets  of  the  testator ;  and  that  the  assignment 
(if  any)  might  be  set  aside,  and  decreed  to  be  null  and 
void,  or  a  trust  for  Respondent,  or  might  stand  as  a 
security  only  for  the  sum  due  thereon  (if  any)  to  the 
Appellant;  and  that  the  Appellant  might  be  restrain*- 
ed  from  proceeding  at  law  on  tlie  foot  of  the  pcrficy 
against  the  Assurance  Company. 

The  Re^Hxident  by  his  bill  also  prayed  an  account 
on  the  foot  of  the  transactions  between  the  Appellant 
and  the  testator,  which  account  was  waived,  oa  the 
hearing  of  the  cause. 

Hie  Appellant,  in  February,  1824,  answered  the 
bill ;  he  admitted  that  the  t^tator  effected  the  pdicy 
on  the  20th  of  April,  1819,  and  ckimed  to  be  entitled 
to  the  entire  benefit  of  the  policy,  under  two  assign- 
ments made  to  him  by  the  testator;  the  first  bearing 
date  the  2Srd  of  April,  1819,  and  the  second  bearing 
date  the  21st  of  April,  1821.  He  admj^  that  he 
had  paid  one-third  only  of  the  (Mremium  on  the  policy 
after  tiie  first  assignment,  and  tiiat  John  Atkinson 
had  paid  the  remaining  two-tlurds  yearly;  he  al- 
leged that  the  assignments  were  respectively  made 
to  him,  by  the  testator,  in  order  to  make  a  provision 
for  him,  and  in  omsideration  of  the  valuable  services 
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rendered  by  htm  as  clerk  to  the  testator.  The  Ap-  182B. 
pellant  also  by  his  answer  admitted  that  he  had  taken  ^^um 
in  the  testator's  lifetime,  and  had  in  his  possesion 
abstracts  from  the  books  of  account  of  the  testator, 
which  did  not  relate  to  the  Drfendant's  private  ac- 
count, and  that  he  had  at  all  times  access  to,  and  the 
chief  management  and  control  of  the  testator's  books 
of  military  accounts. 

He  rdied  on  these  allegations  of  his  answer,  and  on 
•a  codicil  made  by  the  testator  in  his  last  illness,  the 
.day  befiire  the  date  of  the  letter  to  his  son,  whereby  a 
legacy  of  100/.  was  left  to  the  Defendant  to  be  paid 
on  the  settlement  and  dischaige  of  the  accounts  of 
the  house. 

On  the  4th  of  March,  1824,  an  application  was 
made  to  the  Court  on  behalf  of  the  Respondent  for  aa 
ittjonction  to  restrain  the  Appdhnt  from  receiving,  and 
ibe  then  Defendants,  the  Royal  Exchange  Assurance 
Company  of  London,  from  paying  over  to  the  Ap* 
pdlant  the  sum  of  3,000/.,  the  amount  (^  the  policy, 
which,  was  ordered  accordingly. 

By  a  coDSOit  order,  dated  the  23d  of  June,  1824, 
one-third  of  the  anipunt  of  the  policy  was  paid  over 
to  the  Appellant  by  the  Royal  Exchange  Insurance 
Company,  and  the  remaining  two-thirds  were  vested 
in  stockin  the  name  of  the  Accountai^  General  to  the 
credit  of  the  cause ;  the  Defaadants,  the  Royal  Ex'- 
change  Assurance  Company,  were  strode  out  of  the 
bill,  and  the  bill  was  amended  under  the  consent  order 
accordingly. 

The  first  assignment,  dated  the  19th  of  April,  181d^ 
was  by  an  instrmqent  signed,  sealed,  and  attested  by 
two  witnesses,  expressed  thus :  **I  do  hereby  assign 
««  all  my  right,  title,  and  int^cest  in  the  policy  of  assu* 
^^  ranee,  &c.  (describing  it)  to  Mr.  Michael  Collins, 
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1828,  «  of,  &c.,  as  a  mark  of  my  afiection  and  regard  for 
*'  him ;  and  I  do  hereby  authorize  and  empower  the 
**  directors  of  the  Royal  Exchange  Insurance  Com- 
^'  pany,  &c.  to  pay  to  the  said  Michael  Collins,  or  his 
'^  assigns,  the  sum  of  3,000/.  payable  by  them,  &c. 
"  In  witness,  &c,  (signed)   John  Atkinson." 

The  second  instrument,  dated  the  21st  of  April, 
1821,  was  a  regular  indenture  of  further  assignment 
of  the  same  policy ; — J.  A.  granting  it  to  M.  C,  for 
divers  good  causes  and  considerations,  from  the  friend- 
ship and  regard  which  he  bore  to  M.  C,  and  also  in 
consideration  of  five  shillings. 

By  the  depositions  in  the  cause,  it  was  proved  that 
the  testator  had  for  some  years  before  his  death  been 
in  a  weak  and  infirm  state  of  health,  and  incapable  of 
attending  to  his  afiairs  as  closely  as  he  used  to  do ; 
that  the  Appellant  had  been  the  confidential  clerk 
and  book-keeper  of  the  testator ;  that  he  had  a  con- 
siderable influence  over  him ;  that  he  made  the  entries, 
wrote  the  letters,  and  took  and  kept  abstracts  from 
the  accounts  of  the  house ;  that  the  testator  signed 
letters  and  other  documents  which  were  presented  to 
Um  by  the  Appellant,  without  reading  them ;  that  the 
AppeUant  boasted  of  the  power  he  had  over  the  tes- 
tator, and  the  services  he  had  rendered  to  the  testator 
in  the  manner  in  which  he  made  up  his  accounts  with 
the  government,  and  that  by  means  of  these  accounts 
and  his  knowledge  of  them,  he  had  Mr.  Atkinson  in 
his  power,  and  that  he  could  ruin  the  house  and  the 
{Hrivate  character  of  the  testator ;  that  the  Appellant 
declared  that  the  assignments  of  the  policy  were 
granted  to  him  for  making  up  the  general  accounts  ia 
a  way  to  deceive  government;  that  the  AppeUant  had, 
up  to  the  year  1818,  a  salary  of  200/.;  that  in  the 
year  of  1818,  the  salary  was  increased  to  300/.  at 
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year,  and  continued  at  that  sum  to  the  testator's      1828. 
death:   that  the  average  profit  of  the  office  of  the     "i^^^^ 
testator  ¥ras  in  1818,  about  T48/.,  in  1819,  about 
667/.,  in  1822,  did  not  exceed  100/.,  and  that  in  the 
year  1823  it  ^nbs  not. sufficient  to  pay  the  Appellant's 
salary. 

It  was  also  proved  that  the  testator  left  his  family 
in  very  narrow  circumstances,  at  the  time  of  liis 
death :  that  the  Appellant  had  dfered,  after  the  tes- 
tator's death,  to  give  up  the  policy,  and  said  that 
he  had  a  deed  prepared  for  that  purpose :  that  the 
Appellant  boasted  that  the  testator  could  not  make  a 
codicil  to  his  will,  without  his  consenting  to  it.  Proof 
was  also  admitted,  that  the  letter  dated  the  15th 
of  October,  1823,  was  of  testator's  hand-writing,  and 
found  with  his  will  and  codicil,  and  that  after  the  tes- 
tator's death,  it  was  read  in  the  presence  and  hearing 
of  the  Appellant :  it  aJso  appeared  in  proof,  that  the  as- 
signments of  the  policy  were  executed  by  the  testator, 
without  the  knowledge  of  his  professional  adviser, 
who  was  usually  employed  and  consulted  by  him  in 
all  law  affiurs,  and  without  tlie  knowledge  of  any  of 
the  members  of  his  family ;  and  that  the  Appellant 
had  said,  when  asked  about  the  insurance  in  the  life- 
time of  the  testator,  that  it  was  an  insurance  for  the 
benefit  of  the  testator's  wife.* 

The  cause  was  heard  before  the  Lord  Chancellor 
of  Ireland ;  and  on  the  28th  of  April,  1825,  his  Lord- 
ship pronounced  an  order,  that  the  Respondent  should 
forthwith  commence  a  feigned  action  in  the  Court  of 
King's  Bench,  in  Ireland,  against  the  Appellant/ to 

*  The  substance  only  of  the  eyidenceis  shortly  stated.     It  ap- 
pears more  fully  in  the  argument,  and  the  Lord  Chancellor's 
speech  on  moving  Judgment. 
VOL.  II.  I 
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1828.  which  the  Appellant  was  forthwith  to  appear  and 
plead  the  general  issue,  and  admit  all  mattiers  of  form, 
and  that  the  question  to  be  tried,  should  be  the  issue 
following,  to  wit,  *'  whether  the  assignments  of  the 
23d  of  April,  1819,  and  the  21st  of  April,  1821,  were, 
as  to  two-thirds  of  tlie  sum  insured,  the  free  and 
voluntary  acts  of  the  testator,  or  whether  the  same 
were  extorted  from  him  by  threats  and  undue  influ- 
ence, or  obtained  from  him  under  any  circumstances 
of  fraud :  and  it  was  fiirther  ordered,  that  the  De- 
fendant Michael  Collins,  should  be  under  the  terms 
of  producing  on  such  trial  the  assignments,  and  the 
witnesses  thereto,  and  also  the  person  who  drew  Ae 
assignment  of  the  21st  of  April,  1821 ;  and  the  Judge 
before  whom  such  trial  should  be  so  had,  was  there- 
by desired  to  certify  to  the  Court  the  verdict  that 
should  be  given ;  and  further  directions  were  re- 
served until  the  return  of  the  Judge's  certificate. 

The  feigned  action  was  tried  before  the  Lord  Chief 
Justice  of  the  Court  of  King's  Bench,  in  Ireland, 
when  the  jury  found  a  verdict  for  the  Respondent, 
and  the  Chief  Justice  certified  that  the  issue  was  tried 
before  him  and  a  special  jury  of  the  county  of  the 
€ity  of  Dublin,  on  the  4th  day  of  July,  1826,  wheto 
the  jury  by  their  verdict  fbund,  **  that  in  the  went 
'*  of  any  assignments  hamng  been  made  by  the  de- 
*'  ceasedj  they  were  (as  to  t#o-thiids  of  the  man  in- 
^^sured  by  the  policy  of  inmiAmice,  therem  men^* 
**  tioned,)  obtained  by  undoe  influence." 

Upon  the  trial  the  Appellant  produced  tlie  deeds 
of  assignment,  the  attesting  witnesses,  and  the  at^ 
tomey  who  prepared  the  second  deed.  But  the 
coimsel  for  the  Respondent  declined  proving  the 
deeds,  or  examining  the  witnesses.  The  assignments 
were  not  proved  by  either  party ;  and  the  Appellant  * 
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conceiving,  that  for  want  of  such  proof,  the  Respon-      1M«. 
dent  had  fidled  to  establish  his  case,  did  not  call  wit- 
nesses, which,  as  he  alleged,  he  had  in  attendance. 

Under  these  circumstances  a  motion  was  made  be- 
fore the  Lord  Chancellor,  on  behalf  of  the  Appellant, 
that  the  verdict  should  be  set  aside,  and  a  new  trial 
directed,  on  the  grounds  that  die  verdict  was  against 
evid^ice,  and  against  the  charge  of  the  Judge,  and 
without  a  sufficient  investigation  of  the  facts  bearing 
upon  the  issues  directed  to  be  tried,  and  because  the 
vondict  under  the  circumstances  in  which  it  was  deli- 
vered could  not  give  satisfaction  to  the  Court. 

By  an  order  of  the  3d  of  December,  the  motion 
was  refused,  with  costs. 

The  cause  was  heard  on  the  Judge's  certificate,  on 
die  16th  of  February,  1826,  when,  on  the  application  of 
counsel  on  bdialf  of  the  Appellant,  it  was  ordered  that 
the  Defoidant  should  be  at  liberty  to  petition  forth- 
with for  a  re-hearing,  and  the  cause  having  been 
accordingly  re-heard  on  the  2d  of  March,  1826,  it 
was  decreed,  that  the  assignments  of  the  policy  dP 
insurance,  dated  respectively  the  23d  of  April,  1819, 
and  2l8t  €i  April,  1821,  so  fieur  as  they  related  to 
two-thirds  of  the  policy,  were  fraudulent  and  void, 
and  that  the  sum  of  1,818/.  6^.  10^.,  3^  per  cent 
stock,  and  die  sum  of  96/.  ds.  Zd.  cash  then  re- 
maining in  the  Bank,  to  the  credit  of  the  cause,  being 
the  produce  of  two-thirds  of  the  said  policy  of  in- 
surance, were  part  of  the  assets  of  the  testator,  John 
Atkinson,  deceased,  and  that  the  Respondent  was 
oititled  to  his  costs  of  die  suit,  both  at  law  and  in 
equity,  and  the  Respondent,  waiving  the  accounts, 
prayed  by  his  biU,  that  the  Accountant  General  should 
transfer  to  the  Respondent,  or  his  attorney  thereto 
lawfully  authorized,  the  sum  of  1,818/.  6^.  l(k/.,  3^ 
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tt628.      per  cent,  stock,  and  should  also  draw  in  favour  of 
coLLHM     Respondent,  or  his  attorney  thereto  lawfully  autho- 
rized, for  the  sum  of  95/.  9s.  3d.  so  remaining  in  the 
Bank  to  the  credit  of  the  cause. 

From  the  decretal  order  of  the  28th  *of  April,  1826, 
the  order  of  the  3d  of  December,  1826,.  and  the  de- 
cree of  the  2d  of  March,  1826,  the  Defendant  in  the 
Court  below  appealed  to  the  Lords  in  Parliament. 


For  the  Appellant — Mr.  Home  and  Mr.  Bethell. 

Ascendancy  of  a  servant  over  his  master  ought 
'  not  to  be  presumed  to  result  from  the  relation  be- 
tween them;  the  nature  of  the  transaction,  and  its 
circumstances  in  the  manner  and  order  of  their  oc- 
currence are  such  as  not  only  do  not  afford  any  in- 
ternal evidence  or  ground  for  suspicion  of  fraud,  but 
give  the  strongest  confirmation  to  the  sworn  state- 
ments of  the  Appellant  in  his  answer,  and  lead  to  a 
contrary  conclusion  ;  and  therefore  the  Court  ought 
not  to  have  acted  except  on  direct  testimony  of  ac- 
tual fraud.  No  evidence  was  adduced  by  the  Re- 
spondent on  the  hearing  of  the  cause  in  equity,  which 
proved  a  case  of  fraud  against  the  Appellant,  in  ob- 
taining the  assignments  in  question  from  the  tes- 
tator. 

The  Respondent's  case,  as  made  by  the  bill,  rests 
upon  the  allegations  of  an  undue  advantage  taken  of 
the  mental  weakness  of  the  deceased,  which  had  been 
occasioned  by  bodily  infirmity.  But  his  witnesses, 
on  the  contrary,  agreed,  that  the  deceased  was  in  the 
enjoyment  of  good  health  at  the  time  of  this  transac- 
tion; and  laboured  under  no  weakness  of  mibd  from 
that  or  any  other  cause : — ^it  appears,  that  his  sound- 
ness of  understanding  and  attention  to  and  control 
over  his  business  contmued  unimpaired  till  within  a 
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few  months  previous  to  his  decease.  If,  however,  a  J|55^ 
soleDrm  instrument  be  impeached  on  the  ground  of 
the  grantor's  incapacity,  or  of  fitiud,  the  fact  should 
be  proved  by  evidence  directly  relating  to  the  trans- 
action. The  rest  of  the  Respondent's  evidence  con- 
sists of  the  letter  of  the  testator,  of  the  16th  of  Octo- 
ber,  1823,  and  the  testimony  of  his  witnesses,  as  to 
the  language  of  the  Appellant,  at  the  meeting  of  Mr. 
Atkinson's  relations  on  the  day  of  his  decease. 

The  letter  was  not  admissible  in  evidence ;  and,  if 
admissible,  ought  not,  under  tlie  circumstances  of 
this  case  to  have  been  received  in  a  Court  of  Equity. 
The  false  and  contradictory  account  it  gives  of  the 
transaction,  and  its  inconsistency  with  the  feelii^  of 
kindness  and  bounty  to^i'ards  the  Appellant,  which 
are  manifested  by  the  testator,  in  his  codicil  of  the 
same  date,  render  it  impossible  to  believe  that  it 
was  the  deliberate  and  voluntaiy  act  of  the  deceased. 
With  respect  to  the  language  imputed  to  tlie  Appel- 
lant by  the  Respondent's  witnesses,  a  Court  of  Equity 
ought  not  to  have  used  it  as  a  ground  of  judicial  in- 
ference ;  because,  a  decision  ought  not  to  be  founded 
upon  facts  which  are  not  put  in  issue  in  the  cause^ 
especially  in  a  Court  of  Equity,  where  the  injustice  of 
so  doing  will  become  more  evident  from  adverting 
to  the  nature  of  the  pi*oceedings,  and  the  mode  of 
examination  of  witnesses  established  in  such  courts. 
But,  independently  of  this  general  principle  of  justice, 
any  inconsiderate  expressions,  such  as  are  imputed 
to  him  by  the  evidence  in  this  cause,  regard  being 
had  to  the  occasion  when  they  are  stated  to  have 
been  used,  and  their  being  in  answer  to  the  tlH*eat& 
and  imputations  cast  upon  him^  cannot  be  judicially 
taken  against  him  as  an  admission  of  a  fact,  which, 
on  all  other  grounds,  it  is  impossible  to  believe 
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1B2&  Sudi  evidence,  therefore,  ought  not  to  have  influenced 
^^2wMf  tl^fi  Ciourt  in  directing  the  issue ;  nor  ought  a  verdict, 
^^^  which  was  founded  on  such  evidence  alone,  to  have 
been  satis&ctory  to  it. 

Admitting  this  to  be  a  case  where  the  Court  ought 
not  to  have  refused  an  issue,  it  was  incumbent  on 
the  Court  to  have  provided  with  certainty,  that  both 
the  form  and  language  of  the  issue,  and  the  manner 
and  circumstances  of  the  trial,  should  be  such  as  to 
bring  the  true  points  in  the  cause  before  the  jury, 
which  cannot  be  gathered  either  from  this  issue  or 
the  trial.  But,  in  fiu^t,  regard  being  had  to  the  na- 
ture of  the  case,  and  the  evidence  properly  admissible 
in  the  cause,  no  issue  ought  to  have  been  directed, 
but  the  bill  ought  to  have  been  dismissed  with  costs, 
against  the  Appellant. 

The  letter  of  the  testator  was  not  admissible  to  de- 
stroy the  effect  of  his  own  deed.  It  was  rejected  at 
law,  and  ought  not  to  have  been  admitted  in  equity. 
The  letter  is  contradicted  by  the  codicil,  dated  abnost 
at  the  same  moment,  and  giving  a  legacy  to  the  De- 
fendant, as  a  farther  mark  of  regard  and  esteem. 
The  deed  of  assignment  contained  no  covenant  bind- 
ing the  testator  to  continue  the  payment  of  the  pre- 
miums, yet  he  continued  them  to  his  death.  The 
son  knew  of  the  assignment  before  the  death  of  the 
fitther,  and  might  have  interposed ;  at  all  events  there 
should  have  been  a  new  trial.  As  the  matter  Stands, 
there  is  no  proof  of  any  assignment,  and  the  principal 
witnjssses  to  the  transaction  have  not  be^  examin^. 


For  the  Respondent — Mr.   Sugden   and  Mr. 
Spence. 

The  decree  of  the  28th  of  April,  1826,  is  well 
warranted  by  the  principles  and  practice  of  Courts 
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of  Equity,  and  the  particular  mature  of  th^  cams  ij(*  ^^* 
sel£  There  was  proof  wfficieutnifuio  by  thp  Plpia- 
tiff  in  the  equity  caus^t  to  sustain  a  decree  for  setting 
aside  the  assignments  relied  upon  by  the  Appellant 
as  to  t\ro-third  parte  of  the  policy  of  insurance,  and 
the  issue  directed  was  for  the  purpose  of  satisfying 
the  conscience  of  the  Lord  Chancellor  as  to  the  proo&. 
SQ  ixiade.  The  direction  of  issues  in  such  a  case  is 
oCNafcwmable  to  the  principles  and  practice  of  Courts 
of  Equity.  The  Appellant  did  not  object  to  die  issue 
as  directed,  but  asked  for  it  in  preference  to  a  decree 
against  him  which  would  have  been  pronounced  had 
h^  declined  the  issue.  The  order  of  the  3d  of  De- 
cember, 1826,  was  right,  inasmuch  as  the  verdict  was 
conformable  to  law  and  to  justice,  was  founded  upon 
cog^it  evidence,  and  not  contcadicted  by  any  evi- 
dence on  the  Appellant's  part.  The  decree  of  the 
2nd  of  March,  1826,  is  warranted  by  the  verdict  as 
well  as  by  the  proofe  and  pleadings  in  the  cause. 

It  would  be  against  public  policy,  and  the  princi- 
ples of  equity  to  affirm  instruments  obtained  clan- 
destinely by  a  clerk  from  his  employer  without  con- 
sideration, and  in  both  instances  kept  concealed  from 
the  confidential  attorney  and  friend,  and  also  the  re- 
latives of  the  grantor. 

The  expression  in  the  codicil  of  regard  and  aflfec- 
tion  follows  the  name  of  another  legatee,  which  is 
ooupled  with  that  of  the  Defendant,  and  the  codicil 
itself  is  impeached.  It  was  the  business  of  the  Der 
fcsndant  on  the  trial  to  prove  the  assignment.  He 
lefirained,  from  fe^r  of  cross-examination.  The  at- 
testing witne^^es  probafajy  knew  of  nothing  but  the 
execution. 

The  Lord  Chamelitfr. — ^This  appeal  is  principally, 
if  not  entirely,  on  a  question  of  fitct.  The  counsel  for. 
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1828.      the  Defendant  not  being  satisfied  with  the  ofMnion  of 
the  Lofd  Chancellor  of  Ireland,  an  issue  was  directed. 
*•  The  case  came  on  for  trial  before  the  Lord  Chief 

Justice  of  the  Court  of  King's  Bench.  The  jury  gave 
a  verdict  corresponding  with  the  opinion  of  the  Lord 
Chancellor.  An  application  was  then  made  for  a 
new  trial,  and,  after  hearing  counsel  for  several  days, 
the  new  trial  was  refused.  Under  these  circum- 
stances it  would  require  a  satisfactory  case  to  rescind 
the  decision. 

The  question  arises  upon  the  ass^ment  of  a  policy 
of  assurance.  (Here  the  Lord  Chancellor  stated 
briefly  some  of  the  facts  of  the  case.)  The  assign- 
ment was  executed  in  private,  and  attested  by  two 
witnesses;  but  they  probably  knew  nothing  of  the 
transaction.  (Here  the  Lord  Chancellor  read  the  as- 
signment of  1819.)  This  was  done  in  1S19.  In 
1821  another  assignment  was  executed  in  a  more 
formal  manner,  by  deed  regularly  drawn  and  prepared 
obviously  by  a  professional  person.  Why  a  second 
assignment  was  executed  does  not  appear. 

In  1823  Collins  was  taken  into  the  partnership. 
On  that  occasion  letters  commendatory  of  Collins  were 
sent  to  their  correspondents.  But  it  appears  that 
Collins,  who  had  great  control  and  influence  over 
Atkinson,  was  in  the  habit  of  writing  letters  and 
accounts  which  were  signed  by  Atkinson  without  in- 
vestigation. It  appears  also  that  a  few  days  before 
Atkinson's  death  a  codicil  was  drawn  up  under  the 
influence  of  Collins,  by  which  100/.  was  given  to  him, 
as  in  the  codicil  it  was  expressed,  as  a  further  mark 
of  esteem.  On  the  death  of  Atkinson,  the  letter  ad- 
dressed to  his  son,  alleging  that  the  assignment  was 
extorted,  was  fomid  inclosed  in  his  will.  (Here  the 
Lord  Chancellor  read  the  letter.)     The  pdicy  was 
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for  St^OOOL ;  the  premium  for  2,000/.,  was  paid  by 
AtkiasoD,  for  1,000/.  by  Collins.  ^ZH^t 

These  are  the  fects  of  the  case  up  to  the  death  of 
Atkinson,  and  they  furnish  many  circumstances  of 
strong  suspicion  :  in  the  first  place  the  motive  for  the 
assignment  of  the  policy  was  put  by  Collins,  on  the 
ground  of  inadequacy  of  salary,  and  fiirther  remunera- 
tion; but  it  turned  out  that  in  1818  the  salary  was 
200/. :  from  that  time  it  was  300/.  per  annum :  and 
during  the  same  period  the  profits  of  the  business  va- 
ried from  800/.  per  annum  downwards,  and  in  one 
year  it  was  a  losing  concern.  Under  these  circum- 
stances it  is  extraordinary  to  say  that  the  concern  was 
sufficient  to  afford  a  larger  salary  than  300/.,  or  that 
the  policy  could  liave  been  assigned  for  that  reason. 
In  the  next  place  it  is  singular  that  a  second  assign- 
ment of  the  policy,  prepared  by  a  professional  man, 
should  have  been  executed,  nobody  being  called  in  on 
the  part  of  Atkinson.  The  gentleman  who  had  al^ 
ways  been  consulted  by  the  testator,  proved  that  he 
was  not  consulted  on  this  occasion  :  the  whole  trans- 
action was  kept  secret.  But  a  fellow  clerk  had  heard 
that  this  insurance  had  been  effected,  and  questioned 
Collins  on  the  subject,  who  said  that  it  was  a  little 
provision  for  the  testator's  wife :  and  while  the  codicil 
was  under  preparation,  a  few  days  before  the  death 
of  the  testator,  Captain  Atkinson,  his  son,  having 
complained  of  delay,  the  Defendant  turned  round  to 
the  clerk  and  said,  no  codicil  should  be  executed  un- 
less he  chose.  This  is  a  material  fact,  and  there  is 
other  evidence  that  the  testator  acted  under  the  con- 
trol of  Collins,  the  clerk.  When  the  letter  was  dis- 
covered, after  the  death  of  Atkinson,  a  convereation 
took  place  in  which  Collins  said  that  he  could  destroy 
the  credit  of  the  house  by  producing  the  public  ac- 
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ISM.       counts.    It  af^ears  that  the  Appellant  had  Atkinsmi 
^^]^     under  his  influence,  by  the  manner  of  keeping  these 

SAM  public  accounts ;  whidi  was  the  cause  of  executing 
the  assignment,  and  also  the  codicil  giving  100/.  to 
Collins  as  a  further  mark  of  approbation. 

Upon  the  ui^gency  of  counsel  an  issue  was  directed. 
The  case  was  heard  before  the  Lord  Chief  Justice : 
witnesses  for  the  Plaintiff  were  examined :  Collins's 
counsel  called  no  witnesses.  The  jury,  under  the 
direction  of  the  Lord  Chief  Justice,  fouud  for  the 
Plaintiff.  The  Lord  Chief  Justice  directed  the  jury, 
^*  that  as  neither  party  had  proved  the.  instruments, 
**  or  examined  the  attesting  witnesses,  or  the  person 
>^  who  drew  the  last  assignment,  they  could  know 
>^  nothing  of  the  contents  or  the  facts  attending  the 
^'  executions  or  the  consideration,  except  what  might 
r^^  be  collected  fit)m  the  conversations  in  the  presence 
*^  of  both  parties,  which  had  been  given  in  evidence ; 
'^^  and  that  the  question  which  arose  upon  that  evi- 
^*  dence  was,  whether  Atkinson  executed  the  assign* 
'*  ment  under  an  apprehension  communicated  or  sug- 
*'  gested  to  him  by  the  Defendant :  that  the  Defendant 
^*  had  it  in  his  power  to  destroy  his  character,  and 
**  ruin  the  credit  of  his  house,  by  exposing  frauds  in 
*'  the  public  accounts  of  the  house  with  government, 
**  kept  by  the  Defendant  for  the  deceased ;  and  that 
**  he  would  do  so  unless  tliose  policies  were  assign^ 
**  to  him,  &c.  Upon  this  direction  the  jury  found 
^'  that  in  the  event  of  any  assignment  having  been 
^*  made  by  Atkinson,  &c.,  it  was  obtained  by  undue 
"  influence."  The  evidence  before  the  jury  consisted 
of  admissions  by  Collins,  which  might  have  been  the 
foundation  of  the  verdict.  It  was  suggested  that  the 
I/)rd  Chief  Justice  was  not  satisfied  with  the  verdict. 
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But  from  the  conversation  which  he  had  with  Lcntl      ISSa 
Manners,  it  appears  that  he  was  satisfied. 

In  point  of  form  there  is  some  objection.  The  as- 
signment was  not  produced  in  evidence ;  but  it  was 
competent  to  the  Defendant  to  prove  it.  The  real 
question  was  in  substance  tried  on  that  occasion,  and 
it  is  not  sufficient  to  reverse  such  a  decision  that 
there  is  some  defect  in  point  of  form.  An  issue  is  to 
inform  the  conscience  of  the  Judge  who  directs  it, 
and  if  he  has  all  the  evidence  before  him,  an  omission 
to  prove  an  instrument  upon  the  trial  of  the  issue,  is 
not  a  ground  to  direct  a  new  trial,  especially  as  the 
Lord  Chief  Justice  was  satisfied. 

Taking  all  the  evidence  together^  I  should  have 
concurred  with  the  jury.  The  matter  was  originally 
heard  at  great  length  in  equity,  upon  a  question  of 
jact,  which  has  been  duly  investigated,  and  the  ver- 
dict of  a  jury  corresponded  with  the  opinion  of  the 
Judge  in  equity.  The  case  coming  back  again,  was 
thoroughly  sifted  and  examined  upon  a  re-hearing. 

Under  these  circumstances  it  would  require  a  very 
strong  case  to  reverse  such  a  decision.  My  opinion 
is,  upon  the  facts  in  evidence,  that  the  judgment  is 
right,  and,  unless  some  doubt  were  expressed  on  the 
question,  I  should  move  that  the  judgment  be  af- 
firmed. 


Judgment  affirmed,  with  100/.  costs. 


WBULESLBT 

V. 
WUXMLET. 
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ENGLAND. 

(OOUBTOF  CHANCKBY.) 

W.  R.  P.  Tylney  Long  Wellbsley  >    ^      „     . 
andother8,infents,bytheirnextfriend 5  ^i?P«**««»- 

The  Hon.  W.  Pole  Tylney  Lono)    „  , 

Wellb9ley         I   Kespondent. 

The  Court  of  Chancery  has  jurisdiction  to  appoint  a  guardian  for 
infants,  being  Wards  of  the  Court,  excluding  the  father ;  and 
upon  evidence  that  the  father  was  living  in  a  state  of  adultery, 
and  bad  encouraged  bis  children  in  swearing,  keeping  low 
company,  &c. ;  it  was  held  a  fit  rase  to  exercise  the  power 
to  exclude  him  from  the  guardianship. 


The  question  upon  this  appeal  was,  whether  the 
Appellant,  jure  patemo,  was  intitled  to  the  custody 
of  his  children,  or  whether  the  Court  of  Chancery  had 
jurisdiction  to  deprive  him  of  that  custody,  and  to 
appcnnt  another  guardian  for  the  children ;  and  whether 
that  jurisdiction,  if  it  existed,  was  properly  exercised 
under  the  following  state  of  circumstances. 

The  Appellant,  in  1812,  married  Catherine  Pole 
Tytoey  Long.  By  the  settlement  made  upon  the 
marriage,  13,000/.  a  year  was  settled  upon  her  as 
pin-money,  and,  subject  to  that  annuity,  her  lands  in 
fee-simple  were  settled  upon  the  Appellant  for  life. 
The  lands  to  which  she  was  intitled  in  fee-tail,  under 
the  will  of  Sir  James  Long,  were  settled  upon  the 
Appellant  during  the  joint  lives  of  himself  and  his 
wife.  Out  of  these  lands,  portions  for  the  younger 
children  were  to  be  raised,  under  an  appointment  made 
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by  Mrs.  Wellesley,  according  to.a  power  vested  in  her       1828» 
by  the  will.  Subject  to  these  portions  the  lands  vested 
in  the  eldest  son^  as  tenant  in  tail  upon  the  death  of 
Mrs.  Wellesley. 

In  1821  the  Appellant,  accompanied  by  his  wife 
and  family,  went  abroad,  to  avoid  his  creditors,  and 
there  he  formed  an  adukerous  connexion  with  Mrs. 
Helena  Bligh,  which  caused  a  separation  between  him 
and  his  wife.  He  continued  to  reside  and  cohabit 
with  Mrs.  Bligh  at  Paris.  Mrs.  Wellesley,  in  1824, 
proceeded  to  England,  taking  with  her,  by  his  per- 
mission, a  daughter  and  two  sons,  the  issue  of  the 
marriage.  In  1825  proceedings  for  a  divorce  lyere 
commenced  by  Mrs.  Wellesley  in  the  Ecclesiafitical 
Court;  and  a  bill  in  Chancery  was  also  filed  by  her 
direction^  to  make  her  infant  children  wards  of  the 
Court,  with  a  view  to  prevent  their  abduction  by 
force  or  stratagem,  on  the  part  of  the  Appellant. 

In  September,  1826,  Mrs.  Wellesley  died,  having 
committed  her  children  to  the  care  of  her  sisters,  the 
Misses  Long,  with  a  death-bed  request  that  they 
would  not  permit  the  Appelant  to  get  possessioii  of 
them.  On  the  30th  of  September  a  bill  was  filed  in 
the  name  of  the  infimts  by  th^  next  friend,  against 
the  persons  having  the  l^al  estate  in  property  which 
they  held  in  trust  for  the  infimts,  praying  the  usual 
accounts ;  tliat  the  portions  of  the  younger  children 
might  be  raised ;  and  that  a  proper  person  might  be 
appointed  to  have  the  care  of  the  persons  of  the  three 
in&nts,  during  their  minorities,  with  an  allowance  fop 
their  maintenance. 

AAer  the  death  of  Mrs.  Wellesley,  the  Appellant 
applied  to  the  Misses  Long,  and  requested  them 
to  deliver  the  children  to  his  custody,  which  they 
refused.  In  October,  182.5,  he  procured  a  writ  of 
habeas  corpora  from  the  Court  of  King's  Bench, 
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1828.  which  was  served  on  the  solicitor  of  the  Misses  Long. 
On  the  3d  of  Noveoiber,  and  before  the  return  of  the 
writ,  a  petition  was  presented  to  the  Lord  ChanceUor 
in  the  names  of  tlie  infants,  to  restrain  him  fitxn  pro- 
secuting the  writ ;  and  in  consequence  of  an  opinion 
expressed  by  the  Lopd  Chancellor,  that  he  could  not 
have  the  custody  af  the  infiurts  while  he  was  abroad, 
he  desisted  from  prosecuting  the  writ 

In  November,  1825,  the  Appellant,  being  still  d[>road, 
presented  a  petition  praying  a  reference  to  oae  of  the 
Masters  of  the  Court,  to  approve  of  a  plan  for  the 
education  of  the  infimts,  and  a  suitable  establishment 
for  their  readence. 

On  the  8th  of  November,  the  Lord  Chancellor  made 
an  order  of  reference  as  to  a  plan  of  education,  and  an 
establishment  for  residence;  and  that  the  Mast^ 
i^ould  approve  of  a  proper  person  to  act  as  gu9rdian 
to  the  infants,  and  ^\  state  to  the  Court  what  relations, 
'*  other  than  their  father^  the  infants  had,  &c.  &c. ; 
^*  and  that  the  Appellant  should  be  restrained  from 
*'  interfermg  with  the  infants,  &c." 

On  the  14th  of  December,  the  Appellant  presented 
a  petition,  stating  his  intention  to  reside  in  England 
where  ho  then  was,  and  claiming,  as  the  fiither  and 
natural  guardian,  the  custody  of  the  infants,  and  the 
management  of  their  education.  The  petition  prayed, 
*'  that  the  order  of  the  9th  of  November,  1825,  might 
*^  be  rescinded,  and  that  tlie  Misses  Long  might  on  a 
*'  day  to  be  named  deliver  over  the  infiints  to  their 
"  father/' 

In  support  of  this  petition,  and  in  opposition  to  it, 
various  affidavits  were  filed,  which,  as  to  many  of  the 
aU^ations,  were  directly  contradictory.  After  argu- 
ment, addRional  affidavits  on  both  sides  were  filed  up- 
on the  suggestion  of  the  Lord  Chancellor. 

In  the  meantime  the  adultm)U8  interooone  between 
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the  Appella&t  and  Mrs.  Bligh  continoed,  and  da-      id28. 
mages  had  been  recovered  in  an  action  for  crim.  can.  wu^mlvt 
by  thehusbaad  against  the  Appellant.  wbll«m.by. 

In  January,  182T,  the  petition  again  came  on  for 
hearing.    The  evidence  consisted  of  ajffidavits  to  the 
number  of  forty ;  letters  irom  the  Appellant  to  his 
children  and  his  wife ;  and  from  her  to  him,  and  others. 
The  case  made  against  the  Appellant  upon  this  evi-. 
dence  was  general  ill  treatment  of  his  wife,  an  adul- 
terous connexion  continuing  to  the  time  of  making  the 
order  and  the  encouragement  of  the  children  in  habits 
of  swearing,  and  keeping  low  company.    Letters  were 
produced,  written  by  the  Appellant  to.  his  sons,  in  one 
of  which,  in  the  midst  of  much  good  moral  advice^  he 
says,  ^^  If  the  fellow  be  a  sportsman  who  told  you^  &c.^ 
^*  damn  his  infernal  soul  to  hell  :'*  In  another,  ^*  study 
*'  hard,  but  as  soon  as  you  have  completed  your  tasks» 
**  go  out,  in  all  weathers,  and  play  hell  and  Tammy j 
*'  &c.,  chase  cats,  dogs,  and  women,  old  and  young, 
*'  but  spare,  my  game."    In  another  letter,  written  to 
the  tutor  of  his  sons,  complaining  of  the  interference 
of  Mrs.  Wellesley  and  her  sisters,  whom  he  suspected 
of  being  fimatical,  or  over-religious,  he  says,  ^^  there 
^^  are  certain  things  which  ought  to  be  let  alone,  a  man 
^*  and  his  children  ought  to  be  allowed  to  go  to  the 
"  devil  their  own  way,  if  he  pleases." 

On  the  1st  of  February,  the  Lord  Chancelkn*  made 
an  order,  by  which,  reciting  that  the  affidavits,  filed 
in  the  matter  of  the  petition,  to  the  number  of  forty, 
had  been  read,  he  ordered  that  it  should  be  refen*ed 
to  the  Master,  to  enquire  and  report  to  what  person 
or  persons  (other  than  the  Appellant,)  the  custody  of 
the  infjEuits,  and  the  care  of  their  maintenance  an4 
education  should  be  committed,  &c.,  and  that,  the 
Appellant,  and  all  other  persons  should  be  restrained 
from  removing,  or  attempting  to  remove  the  infants, 
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1826.      or  any  of  them,  from  the  care  and  custody  of.  the 
Misses  Long,  &c. 
Against  this  order  the  appeal  was  presented. 
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For  the  Appellant — Mr.  Home,  Mr.  Brougham, 
(and  Mr.  Beames). 

For  the  Respondents — TTie  Attorney  General, 
and  Mr.  Pepys.^ 

4th July,  1828.  Lovd  Redesdale. — I  have  given  to  this  case  all 
the  attention  which  it  is  possible  for  me  to  give ;  and 
I  have  not  the  slightest  hesitation  in  saying,  that  I 
think  the  order  which  has  been  pronounced  in  the 
Court  below,  ought  to  be  affirmed,  supposing  that 
Court  had  authority  to  make  the  order.  I  am  also 
of  opinion  that  the  Court  is  authorized  to  make  such 
.  an  order,  according  to  all  the  principles  that  have 
been  acted  upon,  from  the  earliest  period  down  to 
the  present  time. 

What  is  the  ground  on  which  the  opposition  is 
made  to  this  order  1  The  opposition  is  founded  on 
the  right  of  the  iather  to  have  the  care  and  custody 
of  his  children.  That  right  is  not  disputed  by  the 
order ;  but  the  question  is,  whether  the  father  having 
that  right,  is  to  be  at  liberty  to  abuse  that  right. 
That  is  the  real  question.  Why  is  the  pai-ent  en- 
trusted with  the  care  of  his  children  ?  Because  it  is 
generally  supposed  he  will  best  execute  the  trust  re- 
posed in  him  ;  for  that  it  is  a  trust,  of  all  trusts  the 
most  sacred,  none  of  your  Lordships  can  doubt. 

If  a  guardian  is  appointed  under  the  statute,  which 
enables  the  father  to  appoint  a  guardian,  the  counsel 
at  the  bar  have  not  disputed  that  that  is  a  trust ;  it  is  a 

*  fhe  argaments  and  authorities  did  not  materially  differ  from 
those  which  appear  reported  as  apon  the  hearing  in  the  Court  be- 
low.   See  2  Russell's  Rep.  p.  1. 
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delegated  trust;  a  trust,  which  the  law  has  enabled  1828. 
the  father,  when  he  ceases  to  live,  to  give  to  others  welleslet 
for  the  ben^t  of  his  children ;  but  if  the  father 
abases  that  trust,  if  he  appoints  improper  persons  to 
be  the  guardians  of  his  children,  is  it  doubted,  that  a 
court  of  justice  can  interfere,  and  can  prevent  that 
misaf^lication  of  the  power,  which  is  given  to  the 
father  ?  If,  on  the  contrary,  the  father  meant  well  to 
execute  the  trust,  but  has  been  deceived,  and  has  ap- 
pointed for  the  purpose  a  person  improper  to  be  en- 
trusted with  the  care  of  the  children,  is  it  questioned, 
or  has  it  been  questioned  at  the  bar,  that  some  Court, 
or  that  the  Court  which  has  made  this  order,  has  a 
right  to  interfere,  to  control  the  conduct  of  the  per- 
son so  delegated  by  the  will  of  the  father? 

I  apprehend,  it  is  impossible  to  say  that  the  fiither 
has  that  absolute  right,  which  is  contended  for  at  the 
bar.  What  are  the  grounds  on  which  the  custody  of 
the  children  is  given  to  the  father  1  First,  protect- 
tion,  then  care  and  education.  Is  it  not  clear,  that  if 
the  father  does  not  give  that  protection,  does  not 
maintain  the  child,  that  the  law  interferes,  for  the  pur- 
pose of  compelling  the  maintenance  of  that  child  ? 
Is  it  not  clear,  that  if  the  father  cruelly  treats  the 
child  in  any  manner,  that  a  court  of  criminal  juris- 
diction will  interfere,  for  the  purpose  of  preventing 
that  treatment?  Is  it  to  be  said  then,  there  is  no 
jmisdiction  whatsoever  in  this  country,  that  can  con- 
trol the  conduct  of  the  father  in  the  education  of 
his  children  ?  If  a  stranger  was  to  enter  into  this 
house,  and  hear  what  was  ai^ued  on  that  subject, 
would  it  not  strike  him  with  astonishment  that  the  law 
of  this  country  should  not  have  provided  for  such  a 
case? 

We  find  that  now,  for  a  hundred  and  fifty  years, 
the  Court  of  Chancery  has  assumed  an  authority  with 
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1828.  respect  to  the  care  of  infauts;  and  it  has  assumed 
that  authority,  to  the  extent  in  which  it  was  assumed, 
for  this  reason  :  as  long  as  the  feudal  tenures  remain- 
ed, generally  speaking,  infants  who  had  lost  their  pa- 
rents, were  under  the  protection  of  the  law  which 
then  existed,  with  respect  to  the  treatment  and  the 
care  of  the  children.  When  that  was  at  an  end,  it 
was  thought  fit,  by  a  particular  statute^  to  enable  the 
father  to  make  an  appointment  of  a  guardian  for  his 
children,  giving  to  him  the  power  which  that  statute 
gave,  to  select  proper  persons  for  that  purpose.  As 
I  observed  before,  if  he  makes  an  improper  selection, 
if  the  person  whom  he  has  so  selected,  misconduct 
himself,  it  is  perfectiy  clear,  that  a  powar  has  beem 
assmned  to  control  that  conduct. 

Kow,  upon  wliat  does  Lord  Somers,  upon  what 
does  Lord  Nottingham,  upon  what  does  Lord  Hard- 
wicke,  upon  what  ground  does  every  Chancellor  who 
has  been  sitting  on  the  bench,  in  the  Court  of  Chaa- 
cery  since  that  time,  place  the  jurisdiction  ?  They 
all  say,  that  it  is  a  right  which  devolves  to  the  Crown, 
as  parens  patricB^  and  that  it  is  the  duty  of  the 
Crown  to  see  that  the  child  is  properly  taken  care  of. 

We  all  know  that  many  jurisidictions  are  given 
to  the  Crown,  many  powers  are  given  to  the  Crown ; 
but  those  powers  are  all  to  be  exercised  by  respoa^ 
sible  ministers.  It  is  not  the  king  who  takes  on  him«- 
^f  to  determine  who  is  to  be  a  proper  guardian 
of  the  childi-en ;  but  he  is  to  delegate  to  different 
ministers,  the  different  kinds  of  powers  which  belong 
to  him,  that  there  may  be,  according  to  the  languagts 
of  our  law,  persons  responsible  to  the  king  and  the 
people,  for  their  good  conduct,  in  the  administration 
of  their  trust.  I,  therefore,  have  no  doubt  in  the 
world,  that  it  must  be  taken,  to  be  a  jurisdiction 
righUy  assumed ;  for  a  hundned  and  fifty  years  past, 
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unquestionably  assumed  by  the  Chancellors  sitting      1^* 
in  the  Court  of  Chancery.  ^  ~ 

Lord  Somen  resembled  the  jurisdiction  oyer  in- 
fants, to  the  care  which  the  Court  takes  with  respect 
to  lunatics,  and  supposed  that  the  jurisdiction  de- 
volved on  the  Crown,  in  the  same  way.  There  is 
no  particular  law  upon  the  subject;  the  law  merely 
declares  that  the  king  has  the  care  of  the  persons 
who  are  of  insane  mind,  and  that  he  is  to  take 
care  of  their  property.  If  they  are  absolute  idiots, 
the  property  devolves  to  him  during  their  lives,  and 
he  is  to  provide  only  for  their  maintenance.  If 
they  are  not  idiote,  but  persons  who  have  lucid  in- 
tervals, then  the  king  is  to  take  care  of  their  property, 
to  take  care  of  their  persons,  to  take  care  of  their 
maintafiance :  and  whatever  property  may  be  accu^ 
mulated  in  the  mean  time,  he  is  a  trustee  of  it  for 
the  benefit  of  those  who  may  be  entitled  at  their 
death,  or  to  them,  if  they  should  ever  recover. 
With  respect  to  the  case  of  infants,  can  there  be  a 
stronger  proof  that  it  was  conceived  to  be  reserved 
to  the  Crown  than  this : — ^that  the  City  of  London 
claiin,  as  an  immemorial  rights  and  a  right  which 
must  have  been  derived  to  them  from  the  Crown,  the 
care  of  cnphans,  and  that  they  have  most  extraordi- 
nary powers  for  that  purpose,  extending  to  enable  the 
Court  of  Orphans  to  commit  to  Newgate  a  person 
who  disobeys  their  order'i  That  haa  been  allowed 
in  a  Court  of  Common  Law,  and  it  is  founded  upon 
usage,  which  must  have  been  founded  originally  upon 
a  grant  from  the  Crown,  of  such  powers  to  the  Cor- 
poraticm  of  Ltmdon* 

I  think  there  can  be  no  doubt,  therefore,  that  the 
kw  of  this  country  has  reserved  to  the  king  the  pre* 
rotative  for  the  protection  of  infants,  to  be  executed 
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1828.  in  such  a  manner  as  the  constitution  requires  him 
to  execute  all  his  prerogatives.  If  we  look  to  this 
case  with  respect  to  the  father,  why  is  the  con- 
duct of  the  father  not  to  be  considered  as  a  trust,  as 
well  as  the  conduct  of  a  person  appointed  as  guar- 
dian "i  It  is  true  that  the  law  has  not  authorised  the 
compelling  a  father  to  furnish  means  of  maintenance 
beyond  actual  maintenance.  You  cannot  say  that 
the  fether,  whatever  his  property  may  be,  shall  allow 
to  the  child  so  much  or  so  much  for  the  maintenance 
and  education  of  the  child,  the  law  compels  him 
to  maintain  that  child.  If  he  refuses,  he  may  be 
compelled  to  maintain  him;  but  the  law  can  do  no 
more  than  compel  bare  maintenance.  But,  if  the 
child  has  property  of  his  own,  then  there  is  a  right 
to  apply  that  property,  which  belongs  to  the  child, 
most  beneficially  for  the  purposes  of  the  child's  sup- 
port and  education. 

In  this  case,  the  children  who  are  the  objects 
of  your  Lordships'  attention,  have  property,  and, 
through  the  medium  of  that  property,  a  maintenance 
may  be  applied  for  them.  The  children  were,  at  the 
time  of  the  death  of  their  mother,  under  her  care. 
If  they  had  had  no  property  whatsoever,  it  would 
have  been  extremely  difficult,  unquestionably,  for  the 
<^ourt  of  Chaacery  to  4iave  found  the  means  of  main- 
taining them  according  to  their  rank  and  situation ; 
because,  they  have  no  power  to  compel  Mr.  Welles- 
iey  to  do  more  than  to  afford  them  bare  maintenance, 
and  that  in  another  mode  of  proceeding.  But,  as 
they  have  property,  it  was  thought  fit,  on  the  death 
of  their  mother,  and  upon  Mr.  Wellesley  proposing 
to  take  the  children  under  his  immediate  care,  to  file 
a  bill  in  the  Court  of  Chancery  against  the  persons 
who  were  in  possession  of  tliat  property,  to  compel 
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those  persons  to  apply  the  mcome  of  that  property  ^^28< 
for  the  benefit  of  those  children.  Those  persons  had 
no  right  to  make  that  application  of  the  property, 
no  unquestionable  right,  without  the  intervention  of 
the  Court,  because,  having  a  father,  and  he  being 
bound  to  maintain  them,  it  would  not  have  been  al- 
lowed to  those  trustees  to  expend  money  in  their 
maintenance  without  the  authority  of  the  Court  for 
that  purpose. 

Upon  what  ground  is  the  Court  required  to 
maintain  these  children  out  of  their  own  property, 
and  not  at  the  expense  of  the  father?  It  is  because 
that  father  is  an  improper  person  to  have  the  care  of 
these  children;  and,  as  it  is  proposed  that  their 
maintenance  and  education  should  he  put  out  of  his 
control,  it  is,  therefore,  as  he  may  refuse  to  afford 
them  more  than  will  supply  them  with  their  bare  main- 
tenance, which  the  law  of  the  country  would  require 
from  every  person  who  had  the  means  to  maintain 
his  children  ;  it  is  for  that  reason  that  the  Court  is 
to  take  iipon  itself,  out  of  the  property  that  those 
children  have,  instead  of  accumulating  the  income  of 
their  property  for  their  benefit,  till  they  should  be 
capable  of  taking  possession  of  it  themselves,  to  ap- 
ply a  part  of  it  for  their  maintenance  and  education. 
This  bill  being  filed,  an  application  is  made  to  the 
Court  to  appoint  a  proper  person  to  act,  for  the  pur- 
pose of  taking  care  of  those  children,  and  applying 
this  fund  for  their  maintenance.  That  the  Court  has 
jurisdiction  with  respect  to  the  maintenance  is  un- 
questionable ;  it  is  a  jurisdiction  with  respect  to  the 
income  of  the  property,  to  take  care  of  it  for  the  be- 
nefit of  the  children,  to  apply  it  for  the  benefit  of  the 
children,  as  for  as  it  may  be  beneficial  for  them  that 
it  shoukl  be  so  applied,  and  to  accumulate  any  sur- 


134  €A6£S    IN   THE   HOOdE   OP  LORDS 

1828.  plus,  if  any  surplus  there  should  be.  The  right, 
wKu^zr  therefore,  to  act,  upon  this  subject,  is  unquestionably 
«•         independent  of  any  other  part  of  the  case. 

If  Mr.  Wellesley  had  not  been  of  *he  description 
which  is  attributed  to  him  by  these  proceedings;  had 
he  been  a  person  not  objectionable  in  himself,  but  in 
extreme  poverty,  and  unable,  therefore,  to  maintain 
his  children,  which  has  been  the  case  in  some  instances 
which  have  come  under  the  consideration  of  tlie  Court, 
the  Court,  as  in  those  instances,  might  have  thought 
fit  to  allow,  out  of  the  income  belonging  to  the  infimts, 
a  sum  of  money  for  the  purpose  of  the  maintenance 
and  education  of  those  children ;  but,  in  all  those 
cases,  the  Court  has  always  thought  fit  to  take  on 
itself,  and  it  was  bound  to  take  on  itself  the  mode 
in  which  that  allowance  should  be  applied  for  their 
benefit,  and  therefore  has  put  it  under  some  con- 
trol. Whether  it  has  entrusted  the  father  with  the 
application,  or  whether  it  has  thought  fit  to  appoint 
other  persons  to  see  to  the  application,  it  has  always 
been  put  under  some  sort  of  control. 

It  is  said,  that  there  is  nothing  from  which  thi» 
jurisdiction  can  be  inferred  as  belonging  to  the  Court, 
except  the  dicta  that  may  be  found  in  books,  and 
the  actual  exercise  of  it  for  one  hundred  and  fifty 
years  by  persons  who  have  sat  in  the  Court  of  Chan- 
cery. If  we  look  back  to  the  constitution  of  the  go- 
vernment of  this  country,  there  are  many  things 
which  we  cannot  ascertain.  Will  any  of  your  Lord- 
ships tell  me  how  there  comes  to  be  a  House  of  Com- 
mons and  a  House  of  Lords  ?  I  cannot  tell.  I  have 
taken  much  pains  to  investigate  that  subject,  and  I 
believe  it  is  impossible  to  say  whence  it  originated — 
whence  it  came,  that  that  which,  to  all  appearance, 
from  early  records  and  early  history  was  a  General 
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Couitcil  of  Barons^  came  to  be  divided  into  two      ^S'-^- 
Houses  of  Parliament,  a  House  of  Lords  and  a  House  VELLEstsY 
of  Commons,  the  House  of  Commons  elected  and  not 
summoned  on  any  other  ground.     Wo  know  that  it 
arose  at  a  certain  period,  but  how  it  then  took  place 
we  do  not  know. 

It  IS  so  with  respect  to  many  other  jurisdictions. 
As  to  much  of  the  jurisdiction  of  the  Court  of  King's^ 
Bench,  of  the  jurisdiction  of  the  Court  of  Exchequer, 
your  Lordships  would  be  extremely  puzzled  to  say 
how  it  originated:  With  respect  to  this  jurisdiction 
of  the  Court  of  Chancery,  I  have  had  some  expe- 
rience on  the  subject  in  the  character  of  one  of  the 
Justices  of  Wales,  and  at  one  time  Chancellor  of  the 
bishopric  of  Durham.  With  respect  to  Wales,  all 
the  jurisdiction  originated  by  an  act  of  Henry  VUl. 
That  act  gives  jurisdiction  to  the  Chancellor,  and,  a& 
incident  to  their  Courts  of  Chancery,  all  the  Justices 
of  Wales  have  constantly,  exercised  this  jurisdiction, 
with  respect  to  wards  in  their  court.  I  really  cannot 
tell  whence  the  Chancery  of  Durham  originated ;  but, 
as  Chancellor  of  Durhimi,  I  have  exercised  tiiis  juris- 
diction, and  nobody  doubted  the  right  to  the  juris-* 
diction. 

These  instances  prove  distinctiy,  that  it  is  con- 
sidered in  the  constitution  of  the  government  of  this 
country,  that  all  powers  in  the  administration  of  jus- 
tice, wliich  are  necessary  in  themselves,  are  vested 
in  the  Crown,  vested  in  the  Crown  to  be  exercised  by 
those  ministers  of  the  Crown  to  whom  the  jm*isdiction 
has  usually  been  delegated ;  and  tiiis  jurisdiction 
must  be  taken  to  be  delegated  to  the  Comt  of  Chan- 
cery, whenever  there  is  a  suit  respecting  property  in 
that  Court ;  and  if  there  was  a  suit  respecting 
property  in  the  Court  of  Exchequer,  as  a  Court  of 
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^*^*  Equity,  to  take  care  of  the  property  belongmg  to 
an  infimt,  the  Court  of  Exchequer  would  exercise 
that  jurisdiction,  as  incident;  that  is,  it  would  take 
care  that  the  property  which  was  to  be  adminis- 
tered under  its  direction,  should  be  properly  so  ad- 
ministered. 

It  would  be  a  very  extraordinary  decision  to 
hold,  as  it  has  been  argued,  tliat,  until  this  House, 
as  a  Court  of  superior  jurisdiction,  had  positively 
decided  on  the  jurisdiction,  that  that  jurisdiction 
should  be  considered  as  not  existing.  It  must  pre- 
viously exist  from  the  supposition  of  the  general 
administration  of  justice  before  this  Court  could 
entertain  any  judgment  on  the  subject.  It  may  be 
said,  if  the  Court  of  Chancery  exercised  the  juris- 
diction where  it  has  none,  this  Court  may  pronounce 
that  it  has  no  jurisdiction,  but  this  Court  cannot  pro- 
nounce that  it  has  jurisdiction,  but  because  it  has 
previously  the  jurisdiction.  If  it  were  necessary  to 
go  back  into  times  long  past,  to  examine  the  grounds 
on  which  every  law  is  administered  in  this  countiy, 
beforie  it  could  be  considered  as  legally  administ^^, 
we  should  be  involved  in  very  great  difficulties.  But 
what  has  been  the  practice  for  a  great  number  of 
years,  has  been  held,  not  in  this  country  alone,  but 
in  all  countries,  to  be  a  ground  for  supposing  that 
it  was  rightly  done,  on  this  supposition,  that  if  it 
had  been  wrongfully  done,  it  would  not  have  been 
p^mitted  to  be  continued. 

Having  said  thus  much  on  the  question  of  juris- 
diction, I  will  say  very  little  on  the  rest  of  the  case. 
The  jurisdiction,  I  conceive,  extends  to  the  case  of 
the  person  as  far  as  is  necessary  for  protection  and 
education.  The  care  of  the  person  to  protect  fnmi 
violence  belongs  to  the  Court  of  King's  Bench,  but 
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the  care  of  the  person  with  respect  to  education  doed  l^®- 
uot  belong  to  the  Court  of  King's  Bench,  and  the  w«2kl^v 
Court  of  King's  Bench  -disclaini  any  such  right: 
therefore,  as  to  tlie  care  and  protection  for  the  pur- 
pose of  education,  it  bekmgs  to  this  Court,  which 
has  exercised  the  jurisdiction.  The  Chancellor  per- 
haps might  have  exercised  it  independent  of  the 
cause  which  has  been  instituted ;  but  as  incident  to 
the  cause  that  haa  been  instituted,  I  apprehend  there 
can  be  no  doubt  of  the  right  to  exercise  the  jurisdic- 
tion. If  the  jurisdiction  exists  upon  the  grounds  oa 
which  the  Court  has  thought  fit  to  interfere  with  the 
care  of  the  father  in  the  management  of  his  children, 
I  would  only  refi^  to  one  passage  in  a  letter,  whicl^ 
Mr,  Wellesley  himself  wrote  to  Mr.  Pitman,  the 
tutor  of  these  children ;  and  I  would  ask  then  whether 
any  one  of  your  Lordships  can  doubt  as  to  the  neces- 
sity of  Qome  control  over  the  management  of  Mr. 
Wellesley  with  respect  to  his  children.  It  is  in  a 
letter  to  Mr.  Pitman,  dated  the  16(h  of  November, 
1824,  in  which  he  sa]^,  **  there  are  certain  things 
^^  which  ought  to  be  let  alone,  a  man  and  his  children 
**  ought  to  be  allowed  to  go  to  the  devil  their  own 
^^  way,  if  he  pleases."  Now,  my  Lords,  a  man  who 
can  so  write  to  a  person  of  the  description  of  Mr.  Pit- 
man  (for  it  is  not  a  loosely  written  letter,  to  a  loose 
person,  to  whom  he  might  have  expressed  himsetf 
carelessly,  but  it  is  a  letter  written  to  Mr.  Pitman, 
the  tutor  of  his  children)  has,  independent  of  any 
other  consideration,  declared  himself  to  be  an  improper 
person  to  have  the  sole  control  and  education  of  his 
diildren. 

.  The  order  that  has  been  made  does  not  absolutely 
exclude  him,  because  if  Mr.  Wellesley  found  that  im- 
proper persons  were  proposed  to  have  the  care  of  hi^ 
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?£M^  children  he  might,  with  great  propriety,  interpose, 
and  the  Court  would  attend  to  any  objection  he 
might  make  on  that  subject. 

The  Lard  Chancellor. — ^He  has  proposed  his  own 
tutor,  and  that  tutor  has  been  appointed. 

Lard  Redesdale. — I  was  not  aware  of  that.  With 
respect  to  the  immediate  care  he  has  prqx)6ed  a 
proper  person,  and  that  person  has  been  appointed, 
and  he  may  control  the  conduct  of  any  person  who 
may  be  appointed  to  have  the  care  of  the  children, 
and  he  has  a  right  to  apply  to  the  Court  if  there 
should  be  any  misconduct  on  their  part,  and  I  can 
have  no  doubt  the  Court  would  pay  every  attention, 
and  ought  to  pay  every  attention,  to  any  such  repre-> 
sentation. 

Mr.  Wellesley  complains  that  there  stands  on  the 
records  of  tliis  Court,  in  the  affidavits,  much  which 
he  asserts  is  a  libel  upon  his  character.  It  is  imfor- 
tunate  that,  when  any  question  of  this  kind  comes  to 
be  contested  in  family  transactions,  many  things  dis- 
agreeable to  the  fillings  of  the  parties  will  be  brought 
forward,  aqd  it  would  have  been  infinitely  more  pru- 
dent, in  my  humble  opinion,  if  Mr.  Wellesley  had 
not  carried  the  matter  to  this  length,  but  contented 
himself  with  that  which  he  would  have  been  permitted 
to  use,  the  interference  with  respect  to  the  persons  who 
might  be  appointed  to  the  care  of  the  children,  and 
the  interference  with  respect  to  the  mode  in  which  that 
care  should  be  exercised.  Mr.  Wellesley  has  brought 
upon  himself  all  that  has  passed  on  this  occasion  ;  it 
is  very  much,  in  my  humble  opinion,  owing  to  himself, 

Much  has  been  said  with  respect  to  that  part  of  the 
evidence  which  relates  to  the  transactions  in  Italy. 
The  learned  Judge  who  pronounced  this  order  ap- 
pears, by  the  report  of  what  he  said,  not  to  have 
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relied  upon  that  evidence ;  but  to  have  relied  upon  1^28. 
the  evidence  of  that  which  subsequently  happened  as  wmout 
the  foundation  of  his  order.  It  seems  to  Ine  that,  v«tM»i.i¥< 
in  the  alignment  of  the  counsel  at  the  bar,  they 
have  thought  that  this  case  was  to  be  used  more  finr 
the  purpose  of  throwing  obloquy  on  the  conduct  of  a 
Dr.  Bttlkeley,  and  of  a  Mr.  Meara,  and  of  another 
person,  (I  foi^et  his  name,)  than  for  any  other  pur^ 
pose.  With  respect  to  Dr.  Bulkeley,  it  is  not  for 
me  to  say  anything.  Judging  from  the  whole  that 
appears  in  these  affidavits,  the  question  of  truth  or 
&lsehood  lies  certainly  between  him  and  Mr.  Wei- 
lesley;  but  I  must  take  leave  to  observe  that  the 
subsequent  unquestionable  facts  strongly  confirm  Dr. 
Bulkeley,  and  as  strongly  tend  to  invalidate  what  has 
fidlen  from  Mr.  Wellesley. 

With  respect  to  Mi^.  Bligh  being  a  person  in  the 
situation  in  which  she  stands,  I  cannot  think  that 
great  reliance  can  be jplaced  on  what  she  has  asserted 
in  her  affidavit;  and,  taking  the  whole  evidence  to^ 
gether,  I  think  there  can  be  no  doubt  that  the  order 
which  has  been  made,  if  there  was  authority  to  make 
it,  is  justified  by  that  evidence.  Can  any  of  your 
Lordships  who  has  read  the  evidence,  and  read  it 
with  the  utmost  candour  towards  Mr.  Wellesley  and 
Mrs.  Bligh,  doubt  that  there  ought  to  be  some  re- 
straint 1  It  has  been  asserted  at  the  bar,  that  Mrs. 
B%h  has  been  carefully  k^t  separate  from  these 
children  1  Can  you  doubt  whether  the  separation  has 
not  been  owing  to  the  very  circumstance  of  tus  ap* 
prehensions  from  these  proceedings  ?  Can  you  doubt, 
from  the  influence  which  it  appears  from  these  affida- 
vits, Mrs.  Bligh  has  over  Mr.  Wellesley,  that  if  there 
was  no  control  exercised  by  the  Court  upon  this 
subject^  Mrs.  Bligh  would  be  the  person  to  have  the 
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1828.       care  of  these  children,  or  at  least  to  influence  the 
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manner  in  which  they  would  be  disposed  of. 
wsLLKtL£T.  ^  f^^  ^^  ^^'  Wellesley,  because  I  see  that  he 
is  in  chains — ^I  see  that  Mr.  Wellesley  has  unfor- 
tunately made  a  connexion  which  he  is  unable  to 
dissolve,  and  which  I  believe,  from  many  passages 
in  the  affidavits,  at  one  time  he  would  have  been 
very  happy  to  have  been  enabled  to  dissolve ;  but  as 
it  is,  he  has  put  himself  in  a  situation  in  which,  in  my 
humble  opinion,  he  cannot  be  considered  as  a  freeman. 
Under  these  impressions,  I  approve  of  the  order 
which  has  been  made,  having  no  doubt  whatever  of 
the  authority  to  make  that  order,  and  conceiving  that 
if  your  Lordships  were  to  hold  that  there  was  not  au- 
thority, you  would  do  the  greatest  possible  mischief  to 
the  country — a  mischief  which  must  instantly  be  re- 
medied by  the  legislature,  for  it  never  could  be  endured 
that  the  country  should  be  in  such  a  situation,  that 
children,  such  as  these  are,  particularly,  should  be  in 
the  power  of  the  father  to  treat  as  he  might  think 
proper  with  respect  to  their  education,  the  eldest  child 
in  this  case  being  likely  to  be  a  peer  of  the  realm. 

Only  consider  to  what  extent  this  might  go.  It 
might  happen  that  a  person  might  form  an  impro- 
vident marriage.  A  lady  who  had  high  expectations, 
might  marry  a  person  of  the  lowest,  and  most  pro- 
fligate description,  and  her  son  might,  after  her  deatli, 
be  entitled  to  great  property,  and  might  also  be  a 
peer,  the  father  being  a  person  of  the  most  abandoned 
descripticMi,  of  the  worst  education,  the  most  improper 
person  to  have  any  care  or  direction  of  the  manage- 
ment of  that  son  ;  and  is  the  doctrine  to  be  endured 
that  there  does  not  exist  in  this  country  a  jurisdiction 
to  control  the  power  of  the  father  in  such  circum- 
stances:    I  deny  that  the  law  ever  considered  that 
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he  has  such  a  power,  it  has  always  considered  it  as  a      ^^^• 
trust.     Look  at  all  the  elementary  writings  on  the   wbxi.mle¥ 
subject ;  they  say  that  a  fitther  is  entrusted  with  the  weilmlbtc. 
care  of  the  children  ;  that  he  is  entrusted  with  it  for 
this  reason,  because,  it  is  to  be  supposed,  his  natural 
aflection  would  make  him  the  most  proper  person  to 
discharge  that  trust.     Under  this  impression  I  humbly 
move  your  Lordships  to  affirm  the  Judgment  of  the 
Court  below. 

hard  Manners. — ^The  argument  of  the  noble  and 
learned  Lord  who  has  discussed  this  case  (concur* 
ring  entirely,  as  I  do,  with  all  which  he  has  stated) 
has  rendered  it  unnecessary  for  me  to  enter  into 
much  discussion  on  any  of  the  points  that  occur  in 
this  case. 

This  is  an  appeal  against  an  order  of  the  late  Lord 
Chancellor,  Lord  Eldon,  by  which  he  declined  to 
comply  with  the  petition  of  die  Appellant,  Mr.  Wel- 
lesley,  which  required,  among  other  things,  to  have 
the  children  in  his  custody,  instead  of  which,  the  noble 
and  learned  Lord  directed  a  reference  to  the  Master 
to  report  as  to  a  proper  person,  with  the  exception 
of  the  Appellant,  to  have  the  care  and  the  super- 
intendance  of  the  education  of  his  children.  This 
order  of  the  noble  and  learned  Lord  is  objected  to  by 
Mr.  Wellesley,  the  Appellant,  upon  two  grounds : 
first,  that  the  Chancellor  has  not  a  jurisdiction  in  the 
Court  of  Chancery  to  separate  the  children,  the  wards 
of  the  Court,  from  their  parent,  while  he  is  residing  in 
this  country ;  secondly,  if  there  be  such  a  jurisdiction, 
that,  in  the  present  instance,  it  has  been  improperly 
exercised. 

With  respect  to  the  first  question,  I  acknowledge  I 
have  not  attempted  to  expldre  the  origin,  or  to  ascer-- 
tain  the  commencement  of  the  jurisdiction.  If  I  had 
so  done,  I  should  have  been  anticipated  in  every 
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1828.  thing  which  might  have  been  said  usefully  upon  the 
wwxiMiw  subject,  by  my  noble  and  learned  friend ;  for  it 
WELLMLET.  ^^^^  ^  ^^»  iudecd,  abundantly  sufficient  for  the 
purpose  of  this  case,  that  this  jurisdiction  has  been 
imiformly  asserted  and  repeatedly  exercised  by  suc- 
cessive chancellors  for  a  period  of  more  than  a  cen- 
tury. I  have  looked  into  the  cases  referred  to  on 
the  subject,  to  discover  if  any  chancellor  hesitated, 
or  has  entertained  a  doubt  as  to  this  jurisdiction.  I 
do  not  find,  fi-om  the  time  of  Lord  Nottingham  to  the 
present  day,  that  any  doubt  has  been  stated  by  the 
Court  with  respect  to  the  existence  of  such  a  juris- 
diction. It  has,  then,  become  the  established  juris- 
diction of  the  Court ;  it  has  become  the  practice  of 
the  Court,  and  as  such,  a  part  of  the  law  of  the  land. 
Indeed,  it  is  a  strong  confirmation  of  this  jurisdic- 
tion, that,  on  a  writ  of  habeas  carpus  being  applied 
for  by  the  father,  to  have  the  chHdrai  restored  to 
him,  in  the  Court  of  King's  Bench,  that  Court  en- 
quires whether  they  are  wards  of  the  Court  of  Chan- 
cery, and  whether  there  are  any  proceedings  in 
that  Court  respecting  them.  If  the  Court  of  King's 
Bench  finds  there  are  such  proceedings,  it  declines  to 
grant  the  writ.  This  would  be  a  dereliction  of  their 
duty  if  no  such  jurisdiction  exists ;  this  seems  to  be 
a  strcmg  judicial  recognition  of  the  existence  of  this 
jurisdiction,  to  be  exercised  by  the  Chancellor  in  the 
Court  of  Chancery.  Upon  that  ground,  therefore,  I 
can  entertain  no  doubt.  There  was  an  observation  of 
Mr.  Brougham  on  the  subject,  that  the  jurisdiction 
could  not  exist,  because  you  could  not  ascertain  the 
limits  of  it.  That  objection  applies  to  every  case 
where  there  is  a  discretion  in  the  judge;  where  the 
result  rof  the  facts  is  not  a  question  of  law,  but  a 
question  of  discretion.  It  is  therefi)re  impossible  to 
say  what  are  the  limits  of  that  jurisdiction ;  every 
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case  must  depend  upon  its  own  circumstances.    With      1828. 
respect  to  the  jurisdiction,  I  should  agree  with  Lord   wellesley 
Thurlow,  that  it  is  too  well  established,  to  be  open  to 
question. 

Then  it  is  contended  that  in  the  present  instance, 
this  jurisdiction  has  been  improperly  exercised.  Now 
I  admit,  (for  I  have  taken  pains  to  read  through  all 
the  affidavits,  voluminous  as  they  are,)  that  upon 
some  fects  it  is  utterly  impossible  to  reoHicile  the 
affidavits.  I  do  not,  however,  think  on  those  &ct8, 
on  whidi  there  are  these  contradictory  statements 
in  the  affidavits,  that  those  £icts  are  material  to 
the  decision  of  this  case.  There  is  abundantly  suffi- 
cient, in  my  opinion,  independent  of  the  disputed 
fiustB,  to  warrant  the  order  that  was  pronounced  by 
the  noble  Lord  below.  It  is  perfectly  clear,  for  in- 
stance, that  Mr.  Wellesley  was,  at  the  time  of  the 
death  of  his  wife,  living  in  a  state  of  adultery  with 
Mrs.  Bligfa — ^that  is  perfectly  clear;  aad  from  all 
that  appears  in  the  cause,  that  intercourse  still  con- 
tinues. If  so,  to  restore  this  little  girl  and  her  brothers 
to  the  care  and  custody  of  the  parent,  would  be,  in 
fact,  to  deliver  them  over  to  this  abandoned  woman. 
It  is  also  perfectly  clear,  to  my  mind,  that  Mrs.  Wel- 
lesley had  intended  to  institute  proceedings  in  the 
Ecclesiastical  Court,  to  dissolve  the  marriage.  That 
she  intended  to  prosecute  that,  or  some  otlier  suit^ 
is  manifest  from  her  own  letters,  which  I  think  have 
been  properly  read  in  the  course  of  the  discussiofi 
of  this  subject. 

Now  I  state  this,  not  for  the  purpose  of  insisting 
(for  the  case  does  not  require  such  an  opinion,) 
that  the  mere  act  of  adultery,  or  the  living  in  a  state 
of  adultery,  on  the  part  of  the  fitther,  is  sufficient 
to  warrant  the  separation  of  the  children  from  their 
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*  1828.      parent :   I  do  not  state  such  to  be  the  case.     If 
J;fy^^     that  case  should  arise,  then  it  will  be  time  enough 

WELLE8LET  '  ^^ 

^'        to  give  an  opinion  upon  it.    This  is  only  one  circum- 
stance in  the  case,  and  I  rely  upon  it  principally  for  this 
purpose,  to  shew  the  reprobate  character,  and  vicious 
habits  of  the  Appellant.    His  unfeeling  and  cruel 
behaviour  toward  his  wife,  are  also  circumstances 
which  tend  strongly  to  disqualify  him  from  being  the 
guardian  of  his  children.    But  I  principally  rely  .upon 
those  &cts  which  corroborate  the  other  charges  in  the 
case,  and  which  are  much  more  pointed,  and  much 
more  particularly  applicable  to  the  question  now  in 
dispute;   namely,  whether  these  children  ought,  or 
ought  not  to  be  restored  to  the  father.    The  charge 
is,  that  he  instructed,  or  encouraged  them  in  the 
habit  of  profane  swearing,  perhaps  the  only  vicious 
habit,  which  at  the  time  when  the  order  was  pro- 
nounced, these  children  were  capable  of  contracting ; 
a  most  vicious  habit,  which  he  chooses  at  all  times  to 
represent  as  venial,  and  if  the  boy  is  in  a  passion, 
such  as  is  perfectly  allowable.     Now  this  chaige  does 
not  depend  on  the  testimony  of  Dr.  Bulkeley.     With 
respect  to  Dr.  Bulkeley,  I  will  say  a  few  words  pre- 
sently, but  it  does  not  depend  on  his  testimony ;  it  is 
distinctly  proved  by  Mr.  Pitman,  whose  veracity  is 
not  called  in  question ;  and  that  testimony  of  Mr. 
Pitman  is  corroborated  in  the  strongest  manner  by 
the  letters  of  Mr,  Wellesley  to  his  son,  and  to  Mr. 
Pitman  himself.    Those  facts  stand  perfectly  clear 
in  themselves,  and  are  so  established  in   point  of 
proof,  that  it   is  impossible  to  entertain   a  doubt 
about  them. 

Then  with  respect  to  Dr.  Bulkeley's  evidence, 
I  certainly  do  disapprove  of  some  part  of  the  evi- 
dence of  Dr.  Bulkeley ;  I  think  he  has  unnecessarily 
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come  forward  to  disclose  confidential  and  profes-  1828. 
sional  communications  that  have  been  made  to  him ; 
but  with  respect  to  his  veracity,  with  respect  to  the 
truth  of  what  he  has  sworn  to ;  I  profess,  in  looking 
over  the  affidavits,  I  think  those  in  support  of  his 
credit,  far  preponderate  over  those  which  impeach 
that  testimony,  and  I  think  he  stands  entitled  to  credit 
in  a  court  of  justice.  He  corroborates  the  charge  of 
its  being  the  habit  of  tJie  Appellant,  in  this  case,  Mr 
Wellesley,  to  instruct  or  encourage  his  children  in 
profane  swearing.  That  is  an  extremely  vicious,  and 
most  daqgerous  habit  to  impress  on  children,  espe- 
cially with  the  authority  of  a  fitther. 

Now,  supposing  Mr.  Wellesley  not  to  have  the  parental 
right,  and  that  we  are  to  look  to  the  Court  of  Chanpery 
for  the  appointment  of  the  guardian,  I  do  not  believe 
there  is  to  be  found  in  the  community,  a  person  less 
qualified  for  the  office  and  the  duties  of  it,  than  the  Ap- 
pellant ;  it  would  be  utterly  impossible  he  could  be  ap- 
pointed as  a  guardian  by  the  Court.  Suppose  Mr. 
Wellesley  had  been  a  testamentary  guardian,  and  led 
this  vicious  life,  set  this  bad  example,  inculcated  this  bad 
habit  of  profane  swearing  upon  the  boys  entrusted  to 
his  care,  as  testamentary  guardian  ;  undoubtedly  the 
Court  would  consider  him  as  abusing  his  trust,  as  un- 
fit to  have  the  care  and  protection  of  the  children, 
and  would  rescue  them  from  the  mischief  and  danger 
of  so  bad  an  example,  and  such  vicious  propensities. 

I  do  not  understand,  in  looking  at  the  office  of  guar- 
dian, how  to  distinguish  between  the  testamentary 
guardian,  and  the  parent.  The  testamentary  guar- 
dian deriving  his  title  from  the  right  of  the  parent, 
under  the  act  of  parliament,  it  is  a  continuation  of  the 
same  trust,  and  whether  it  is  exercised  by  the  parent, 
or  by  the  person  delegated  by  him,  is  under  the  same 
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1828.  control,  and  liable  to  the  same  jurisdiction.  The 
yrzw^MKv  Court  Certainly  would  regard  the  feelings  of  the  pa- 
w^.*a:..«ir  rent;  the  Court  would  be  anxious  that  the  affection 
of  the  children  should  not  be  estranged  from  their 
parent;  it  is  a  most  important  duty  imposed  on  the 
parson  who  may  have  the  care  of  the  children,  to  im- 
press that  on  their  minds ;  but  inasmuch  as  the  Court 
cannot  correct  the  vices  of  the 'parent,  the  Court  is 
'  bound  to  protect  the  children  against  them.  On  that 
ground  the  noble  Lord  acted,  and,  I  think,  properly 
acted.  If  there  be  a  jurisdiction,  of  which  I  enter- 
tain no  doubt,  I  cannot  suggest  to  myself  a  case 
which  more  imperiously  calls  on  the  Chancelbr  to 
interfere,  and  exercise  that  jurisdiction,  than  the  pre- 
sent ;  to  take  the  children  away  from  the  person  who 
bas  a  total  disr^ard  to  their  moral  and  religious  prin- 
ciples, and  who  is  setting  such  a  dangerous  and  mis- 
chievous example  to  these  young  children. 

The  Lard  Chancellor. — ^It  is  not  necessary  for  me 
to  say  more,  after  what  has  been  said  by  the  two 
noble  and  learned  Lords,  tlian  that  I  perfectly  concur 
in  their  opinion  on  both  the  points,  and  in  the  conclu- 
sions wliich  they  have  drawn. 

We  are  of  opinion  it  is  not  a  case  for  costs. 


Judgment  affirmed,  without  costs. 


ON  APFfEAU  AVO  ^WIUTS  OF  BUtOR.  14T 

(ENGLAND.) 


THB  &IM« 


The  King    ------    Plaintiff  in  error. 

The  Right  Honourable  Charles  )      rk^    j    a  * 
AnBerson  Pelham,    Lord?      defendant m 
Yarborough V  ^Krror.* 

Upon  a  commission  under  the  Great  Seal,  and  an  inquisition 
returned  into  and  filed  in  the  Petty  Bag  Office  of  the  Court  of 
Cfaaocerj,  lands  were  seized  into  the  king*8  hands  as  derelict 
by  tke  sea.  The  lord  of  the  adjoining  manor,  upon  petition  to 
the  Lord  Chancellor,,  having  obtained  leave  to  traverse  the  in<^ 
qnisition,  filed  his  traverse  in  the  Petty  Bag,  denying  that 
tbe  lands  were  derelict^  and  pleading  that  they  were  formed  by 
alluvion,  or  gradual  deposit  of  soil.  The  Attorney  General,  in 
his  replication  to  this  traverse,  took  issue  upon  the  alleged  fact 
of  alluvion,  and  the  Defendant  joined  ittue.  Upon  the  trial,  a 
verdict  was  found  for  the  Defendant,  and  afterwards,  upon  ap« 
plication  of  the  Attorney  General  for  a  new  trial,  the  Court 
ordered  the  facts  proved  to  be  stated  in  a  special  case ;  which 
being  argued,  a  verdict  for  the  Defendant  was  entered  by 
direetion  of  tbe  Court. 

A  writ  of  error  from  this  judgment,  directly  trt  the  House  of  Lords; 
being  brought  by  the  Attorney  General,  on  behalf  of  the 
crown ;  Held,  that  the  House  of  Lords  has  jurisdiction  to  bear 
such  writ  of  error ;  that  it  is  not  necessary  to  carry  a  writ  of 
error  first  to  the  Exchequer  Chamber,  and  that  lands  formed 
by  alluvion,  that  is  by  gradual  and  imperceptible  deposit, 
on  the  shore  of  the*  sea,  belong  to  the  lord  of  the  adjoining 
manor,  and  not  to  the  king.  Jure  coronte, 

A  custom  regulating  the  rights  of  the  owners  of  all  lands  border- 
ing on  the  sea,  is  so  general,  that  it  need  not  be  pleaded. 


In  the  69  Geo.  3.  a  commission  was  issued  mider 
the   great  seal,    appoiating   certain  commissioners 

•  See  the  report  of  tbis  case,  in  the  Court  below,  3  B.  and  A. 
94. 
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^®28.  therein  named,  and  directing  them  to  inquire  \vhether 
THB  Ktxo  there  were  any  and  what  lands,  and  how  many  acres 
LORb  Var.  of  J^d*  io  or  adjoining  or  near  to  the  several  towns, 
BOROUGH,  parishes,  or  lorclships  therein  mentioned,  or  any  or 
either  of  them  in  the  county  of  Lincob,  being  land 
in  time  past  covered  with  the  water  of  the  sea,  and 
then  by  the  sea  left,  and  not  covered  with  water, 
which  to  His  Majesty  in  right  of  his  crown,  or  in  any 
other  right,  did  belong  and  appertain,  and  whicli 
were  concealed,  subtracted,  and  unjustly  withheld 
from  him,  and  if  so,  by  whom  and  how  long,  and  who 
hath  received  and  taken  the  issues  and  profits  thereof 
from  the  time  of  such  dereliction,  or  not  covering, 
and  to  what  amount,  and  in  whose  possession  or 
tenure  the  said  lands  then  were  or  remained,  and  how 
much  they  were  worth  by  the  year,  according  to  the 
true  value  thereof;  and  all  and  singular  the  lands, 
which  by  the  inquisition  to  be  taken  in  that  behalf, 
should  be  found  to  be  concealed,  subtracted,  and  un- 
justly withheld  and  detained  from  His  Majesty,  to 
enter  upon  and  take  and  seize  into  the  hands  of  His 
said  Majesty. 

In  pursuance  of  this  commission,  an  inquisition  was 
taken,  bearing  date  the  12th  of  November,  in  tlie 
same  year,  under  the  seals  of  three  of  the  commission- 
ers, named  in  the  commission,  and  of  twelve  jurors, 
whereby  they  found  (amongst  other  things)  that  there 
was  a  certain  piece  of  land,  being  salt  marsh,  lying 
near  or  adjoining  to  the  parish  or  lordship  of  North 
Coles,  in  the  county  of  Lincoln ;  and  which  piece  of 
land  was  bounded  towards  the  south  and  south-west 
by  the  sea-wall  or  sea-bank,  of  the  lordship  of  North 
Cotes,  and  towards  the  north-west,  by  a  part  of  the 
sea-wall  or  sea-bank,  of  certain  lands,  in  the  lordship 
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of  Tetney,  and  on  all  other  parts  by  the  sea,  and  con-  ^^^ 
taming  by  estimation,  four  hundred  and  fifty-three 
acres,  or  thereabouts,  and  was  of  the  value  of  four 
shillings  for  each  acre,  by  the  year,  of  lawful  money  Boaouaa. 
of  the  United  Kingdom,  according  to  the  true  value 
thereof;  and  was  in  times  past,  covered  with  the 
water  of  the  sea,  but  was  then,  and  had  been  for 
several  years  past,  by  the  sea  left,  and  was  not  co- 
vered with  water  except  at  high  tides,  when  the  sea 
flowed  to  the  sea-walls,  or  sea-banks :  which  said  last 
mentioned  piece  of  land,  from  tlie  time  of  such  dere- 
liciion,  thitherto  had  been,  and  still  was  unoccupied  ; 
but  the  herbage  thereof  had  been,  from  time  to  time, 
eaten  and  consumed  by  the  cattle  and  sheep,  belong- 
ing to  divers  tenants  or  occupiers  of  lands,  situate 
within  the  parish  or  lordship  of  North  Cotes ;  which 
said  piece  of  land,  (together  with  other  pieces  of  land 
similarly  described,)  the  commissioners  had  therefore 
taken,  and  caused  to  be  seized  into  the  hands  of  His 
Majesty. 

On  the  12th  of  December,  in  the  same  year,  the 
commission  and  inquisition  were  returned  into  the 
Petty  Bag  Office  of  the  Court  of  Chancery,  and  filed 
there. 

In  consequence  of  this  inquisition,  the  Defendant 
in  error  presented  a  petition  to  the  Lord  Chancellor, 
stating  the  commission  and  inquisition,  and  his  title 
to  the  nianor  of  North  Cotes,  and  praying  for  leave 
to  traverse  so  much  of  the  inquisition,  and  return 
thereof,  as  related  to  that  part  of  the  unembanked 
salt  marsh  land,  which  was  situate  within,  or  near 
adjoining  to  the  parish,  lordship,  or  manor,  of  North 
Cotes. 

This  petition  was  heard  before  the  Vice  Chancellor, 
and  a(ter  argument  an  order  was  made,  by  which 
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IB2S.  permidioD  ivas  granted  to  the  Defodant  to  tmverse 
80  much  of  the  inquisition,  as  related  to  the  land  in 
or  adjmning  to  the  manor  of  North  Ckites ;  and  Binuo 
■oKoooa.  ]ar  permission  was  granted  to  the  several  lords  of  the 
manors,  and  owners  of  lands,  in  or  adjoining  to  which 
the  other  pieces  of  land,  mentioned  in  the  inqiiisiticMi, 
were  situated* 

In  pursuance  of  this  order,  the  Defendant  in  error 
in  Easter  Term,  in  the  first  year  of  His  present  Ma- 
jesty's reign,  filed  his  traverse  in  the  Petty  Bag 
Office,  in  the  Court  of  Chancery,  which,  setting  forth 
the  commission  and  inquisition,  and  admitting  that 
there  was  a  piece  of  land,  being  salt  marsh,  bounded 
as  in  the  inquisition  is  mentioned,  and  admitting  the 
quantities  and  value  thereof,  as  therein  also  mentioned, 
and  that  the  said  piece  of  land  was  th^i  and  there, 
and  had  been  for  several  years,  not  covered  with 
water,  except  at  high  tides,  when  the  sea  flowed  to 
the  sea-waUs  or  sea-banks,  and  admitting  that  the 
herbage  thereof  had  been,  from  time  to  time,  eaten 
and  consumed  by  the  cattle  and  sheep,  belonging  to 
divers  tenants  or  occupiers  of  land,  situate  within  the 
parish  or  lordship  of  North  Cotes,'  states,  that  from 
time,  whereof  tlie  memory  of  man  runneth  not  to  the 
contrary,  there  hath  been,  and  still  is,  a  certain 
ancient  manw,  called  or  known  by  the  name  of  the 
manor  of  North  Thoresby  cum  North  Cotes,  situate 
within  the  parish  of  North  Cotes  aforesaid,  in  the 
county  of  Lincob  ;  and  that  the  Defendant,  l<mg  be- 
fore the  respective  days  of  issuing  the  cQmmissi<Hi, 
and  finding  the  inquisition,  to  wit,  on  the  first  day  of 
July,  1768,  was  seized  in  his  demesne  as  of  fee,  of 
and  in  the  manor  of  North  Thoresby  cum  North 
Cotes,  and  the  demesne  lands  thereof;  and  that  the 
same  piece  of  land  heretofore,  to  wit,  on  the  first  day 
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of  January,  1300,  and  on  diyers  othar  days  and  times  1628. 
between  that  day  and  the  day  of  the  finding  of  the 
kiquiHtifm,  by  the  shw,  gradual^  and  imperceptible 
projection^  attunien,  subsidence^  and  accretion  of  boroowh 
oore,  MoUy  sandy  and  mattery  being  slowly ^  gradually y 
and  by  imperceptible  increasey  in  long  time  cast  upy 
deposUedy  and  settledy  by  and  from  the  fluw  and 
reflux  of  the  tide  and  waves  of  the  sea,  in,  upon,  and 
against  the  outside  and  extremity  of  the  demesne 
lands  of  the  same  manor,  hath  been  formed,  and  hath 
settled,  grown,  and  accrued  upon  and  against,  and 
unto  the  said  demesne  lands,  of  the  same  manor,  and 
the  same  part  and  every  portion  thereof^  when  and  as 
the  same  hath  so  there  been  formed,  settled,  grown, 
and  accrued,  hath  thereupon  and  thereby,  at  those 
times  respectively,  in  that  behalf  above  mentM>ned, 
forthwith  become  and  been,  and  from  the  same  several 
times  respectively,  have  and  hath  continued  to  be* 
and  still  are,  and  is  part  and  parcel  of  the  demesne 
lands  of  the  manor ;  and  the  several  owners  and  oc- 
cupiers of  the  same  manor,  for  the  time  being,  durii^ 
all  the  time  aforesaid,  until  the  time  of  the  seizin  of 
the  Defendant  as  aforesaid,  and  the  Defendant, 
during  the  time  he  hath  been  so  as  aforesaid  seized 
of  and  in  the  said  manor,  from  the  time  of  the 
formation  and  accretion  of  the  same  piece  of  land, 
and  every  part  there(tf  respectively,  continually,  until 
the  time  of  the  finding  of  the  inquisition,  respectively 
n^re  and  was  seized  in  their  and  his  demesne,  as  of 
fee,  of  and  in  the  same  piece  of  land,  and  every  part 
thereof,  when  and  as  the  same  hath  so  been  formed 
and  accrued  as  aforesaid,  as  and  fi)r  part  and  parcel 
of  the  demesne  lands  of  the  same  manor.  The  De- 
fend^t's  tiaverse  concluded  thus : — **  Without  this, 
«'  that  the  said  piece  of  land*  or  any  pait  or  parcel 
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1828.  *<  thereof,  was  by  the  sea  left  in  manner  and  form  as 
THE  KING    ^*  in  the  inquisition  is  above  supposed  and  found." 

The  Attorney-General,  in  his  replication,  traversed 
part  of  the  inducement  to  the  Defendant's  traverse 
as  follows : — ^Without  this  that  the  said  piece  of  land 
at  the  times  in  the  said  plea  mentioned,  by  the  slow, 
gradual,  and  imperceptible  projection,  alluvion,  sub- 
sidence, and  accretion  of  ooze,  soil,  sand,  and  other 
matter,  being  slowly,  gradually,  and  by  imperceptible 
increase,  in  long  time  cast  up,  deposited,  and  settled 
by  and  from  the  flux  and  reflux  of  the  tide  and  waves 
of  the  sea,  in,  upon,  and  against  the  outside  and  ex- 
tremity of  the  demesne  lands  of  the  same  manor,  hath 
been  formed  and  hath  settled,  grown,  and  accrued 
upon  and  against  and  unto  the  said  demesne  lands 
of  the  same  manor,  in  manner  and  form  as  the  said 
Defendant  hath  above  in  his  said  plea  alleged. 

The  Defendant  in  his  rejoinder  took  issue  upon  that 
fact. 

The  replication  of  the  Attorney-General  then  took 
issue  on  the  Defendant's  traverse,  that  the  said  piece 
of  land  was  and  still  is  by  the  sea  left  in  manner  and 
form  as  in  the  inquisition  is  above  supposed  and  found ; 
and  thereupon,  also,  the  Defendant  joined  issue. 

The  case  came  on  to  be  tried  at  the  Spring  As- 
sizes, 1823,  for  the  County  of  Derby,  (the  venue 
having  been  changed  from  L  incolnshire  to  Derby- 
shire^  by  order  of  the  Vice-Chancellor  on  the  appli- 
cation of  the  crown,)  by  a  special  jury  of  the  county, 
some  of  the  special  jurymen  having  previously  had  a 
view  of  the  land  in  question,  when  a  verdict  was 
found  for  the  Defendant. 

The  Attorney-General,  on  behalf  of  the  Crown, 
having  applied  to  the  Court  of  King's  Bench  for  a 
new  trial,  the  Court  directed  the  facts  proved  to  be 
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stated  in  a  special  case  for  the  opinion  of  the  Court,  l^^^- 
which  was  accordingly  done,  and  tlie  case  came  On  im  kiwo 
to  be  argued  in  Trinity  Term,  1824 ;  when,  after 
ai^ument,  the  Court  were  unanimously  of  opinion 
that  the  verdict  was  right,  and  that  judgment  should 
be,  and  it  was  accordingly  entered  for  the  Defendant 
diereon. 

A  writ  of  error  in  Parliament  was  thereupon 
brought  by  the  Attorney-General  on  behalf  of  the 
Crown,  and  the  following  was  the  error  assigned : — 
^'  That  it  appears  by  the  said  record,  that  the  land 
^*  therein  described  was.and  is  land  gained  from  the  sea 
^^  by  alluvion,  and  that  in  no  part  of  the  traverse  filed 
^^  by  the  said  Defendant  to  the  inquisition  in  the  said 
**  record  stated,  nor  in  any  other  part  of  the  said  re- 
^^  cord  doth  the  said  Defendant  state  or  allege  any 
'^  custom  or  prescription,  or  other  sufficient  matter, 
^*  whereby  the  right  and  title  of  our  said  Lord  the 
'^  King  to  land  so  gained,  can  by  the  law  of  the  land 
'^  be  barred  or  defeated ;  and  diat  the  said  traverse 
^^  so  filed  by  the  said  Defendant,  and  the  matters 
^^  therein  contained,  are  not  sufficient  in  law  to  bar  or 
*^  defeat  the  said  right  and  title  of  our  said  Lord  the 
^'  King  to  the  land  so  gained  by  alluvion  as  aforesaid." 

The  common  error  was  also  added. 

For  the  Plaintiff  in  Error — The  Attorney  General 
and  The  Solicitor  OeneraL 

For  the  Defendant  in  Error — Mr.  Denman  and 
Mr.  Coleridge.* 

*  The  argument  was,  in  substance,  the  same  as  in  the  Court 
below.  There  was  a  preliminary  objection  taken  in  the  printed 
papers,  and  touched,  but  not  prosecuted  in  the  argument,  on 
the  behalf  of  theJ)efendant  in  Error,  viz. :  that  the  proceeding 
having  been  originally  ex  parte ^  and  the  judgment  on  the  case 
stated  not  having  been  given  tn  a  causet  could  not,  according  to 
the  practice  of  tbe  House,  be  the  subject  of  a  writ  of  error.  Upon 
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182&  lu  tde  course  of  the  migumeiit  die  Lord  Chancellor 

TUB  KiKci     made  the  foUowiog^  obfiervations : — 

The  Lard  Chancellor. — ^Loitl  Hale  most  obvionsly 
interprets  the  expressbn  *^  secundum  pairue  cantue^ 
tudineti^'  to  mean  the  custom  of  the  district  With 
respect  to  actions  against  caniersy  and  so  (HI,  the  com* 
mon  form  of  the  declaration  is,  ^'  according  to  the 
custom  of  the  reahn ;"  that  is  very  analogous  to  the 
expression  **  secundum  cansuetudinempatruB'* 

Patria  ocHnprehends  the  whole  country. 

In  the  case  of  the  Abbot  of  Ramsey,*  the  following 
passage  occurs  in  the  judgment. 

*'  Quod  secundum  consueiudinem  patria  domini 
maneriorum  prope  m^are  adjacentium  habebunt 
marettum  et  sabulonem  per  fluxus  et  refluxus 
maris.'' 

Nothing  can  be  more  general  than  that. 

The  case  of  the  Abbot  of  Ramsey  is  not  the  case  of 
a  gradual  increase,  nothing  is  said  about  gradual  in- 
crease ;  it  is  alternate,  up  and  down.  That  is  a  case 
which  could  not,  according  to  the  doctrine  laid  down 

this  question  see,  as  to  proceedings  in  lunacy,  Rochejbrt  ▼.  the 
Earl  of  Efy,  6  B.  P.  C.  320,  in  mandamus.  Finder  ▼•  Hearie^ 
3  B.  P.  C.  505 :  in  the  case  of  an  order  made  under  the  antho* 
rity  of  an  Act  of  Parliament,  in  a  matter  arising  out  of  proceed- 
ings upon  a  writ  of  extent,  WM  y.  the  Atiomey^Cenerai,  MSS. 
D.  P.  1822 ;  Hoare  y.  Auomeff ^General,  MSS.  D.  P.  1824 : 
in  the  case  of  an  order  made  hy  the  Court  of  Exchequer,  in  Ire- 
land, upon  one  of  its  officers,  O'Neill  v.  Fitzgerald,  MSS.  D.  P. 
1826.  See  also  the  stat.  14  Ed.  3.  stat.  1.  c.  5  ;  27  Eliz.  c.  8 ;  SI 
Bliz.c.  1. 

The  House  has  no  jurisdiction  by  way  of  error,  or  appeal 
against  any  order  in  bankruptcy,  or  generally  upon  any  pro- 
ceediDg,  unless  it  arises  tn  a  cause,  the  only  exoeptioa  is,  in  the 
case  of  a  proceeding  under  a  commission  of  charitable  uses,  which 
is  warranted  by  ancient  precedent 

*  Dyer,  820.     . 
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by  Lcnrd  Hale,  bave  been  supported  by  pwscrqytimi  or      l^- 
custom,  because  it  is  not  a  case  of  gradual  increase. 
It  appears  to  be  a  case  df  occasional  loss.    It  depends 
on  a  diflferent  principle. 

In  the  judgment  of  the  Court,  m  the  case  of  the 
King  v.  The  Bishop  of  Winch^ster,^  the  authority 
of  Staunford  is  cited. 

No  man  shall  traverse  the  office,  unless  he  makes 
himself  a  title;  and  if  he  cannot  prove  his  title  to  be 
true  after  he  has  set  it  out  upon  the  record,  although 
he  may  be  able  to  prove  his  traverse  to  be  true,  yet 
hb  traverse  will  not  serve  him. — ^He  cannot  trav^ve 
without  a  title,  and  if  he  has  no  title,  his  traverse  fiills 
to  the  ground. 

In  the  case  o(  the  King  v.  the  Bishop  of  Win- 
chester^ the  king's  title  had  not  been  found  by  matter 
of  record.  That  is  a  distinction :  here  the  king's 
title  is  found  by  matter  of  record. — ^The  subject  on 
suggestion,  of  his  having  a  title,  is  allowed  to  come  in 
and  traverse  the  inquisition.  If  he  has  no  title  at  all, 
llie  king's  original  title  stands.  There  are  cases  of 
that  description.  A  party  may  be  entitled  to  appear 
and  contend  against  the  king's  title,  by  having  a  title 
of  his  own  arising  from  some  cause :  that  is  a  matter 
of  investigation.  If  it  turns  out  that  he  has  no  title, 
he  is  reduced  to  his  original  state. 

The  right  of  the  PhinUff  in  error  is  pleaded  to  be 
in  consequence  of  sk>w  and  gradual  accretion  of  the 
land ;  and  they  have  traversed  that  plea. 

It  is  traversed  in  substance,  and  in  effect. 

The  kii^  has,  by  his  prerogative,  the  soil  between 
high  and  low  water-mark ;  it  is  an  incident  to  his  pre-- 
rogative. 

Lord  Hale,  in  the  case  of  the  Abbot  of  Peter- 
*  Staun.  Prer.  tit.  Traverse,  c.  20.  63. 
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1828. .     borough^  observes,  that  there  a  custom  "was  laid,  and 

TUEKuTo    he.  relies  not  barely  upon  the  case  without  it. 

lorJ"  YAR.       There  is  an  allegation  in  the  case  of  Sutton  Marsh,  * 

BOROUGH,    precisely  in  the  same  terms  as  in  this.     There  is  no 

declaration  of  the  district,  to  which  the  custom  applies. 

It  appears  to  be  laid  down  generally,  as  the  custom 

of  all  manors  bordering  on  the  sea.     Reasoning  from 

what  appears  on  the  Sutton  case,  the  conclusion  is, 

that  it  was  meant  to  be  laid  as  the  custom  of  all 

manoi-s  bordering  on  the  sea,  without  defining  to  what 

manor  it  particularly  applied.     There  appeal's  to  be 

no  room  for  a  misapprehension  as  to  that  record,  to 

which  I  am  now  referring. 

I  propose  to  put  this  question  to  the  learned  judges. 
^^  A.  is  seized  in  his  demesne  as  of  fee  of  the  manor 
of  N.,  and  of  the  demesne  lands  thereof,  which  said 
demesne  lands  were  formerly  bounded  on  one  side 
by  the  sea.  A  certam  piece  of  land  consisting  of 
about  four  hundred  and  fifty  acres,  by  the  slow, 
gradual,  and  imperceptible  projection,  alluvion,  sub- 
sidence, and  accretion  of  ooze,  soil,  sand,  and  matter 
slowly,  gradually,  and  by  imperceptible  increase,  in 
long  time  cast  up,  deposited,  and  settled  by  and  from 
the  flux  and  reflux  of  the  tide,  and  waves  of  the  sea, 
in,  upon,  and  against  the  outside  and  extremity  of  the 
said  demesne  lands,  hath  been  formed,  and  hatli  settled, 
grown,  and  accrued  upon,  and  against,  and  unto  the 
said  demesne  lands.  Does  such  piece  of  land  so 
formed,  settled,  'and  accrued  as  aforesaid,  belong  to 
the  crown,  or  to  A.,  the  owner  of  the  said  demesne 
lands.    There  is  no  local  custom  on  the  subject." 


.  *  The  King  o.  Oldsworth.     Hale  de  Jure  Marls,  pp.  30,  31. 
12th  Car.  1.  p.  14. 
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The  question  was  handed  to  Lord  Chief  Justice     •  l^^- 
Best,  and  the  further  consideration  was  postponed.  the  kino 

1^  V. 

LORD  YAR. 
BOROUGH. 

15th  July. 


Lard  Chief  Justice  Best — (After  stating  the  ques- 
tion proposed  for  the  opinion  of  the  Judges,  pro- 
ceeded as  follows) : 

The  judges  have  desired  me  to  state  their  opinion, 
that  land  gradually  and  imperceptibly  added  to  the 
demesne  lands  of  a  manor,  as  stated  in  the  introduc- 
tion to  your  question  does  not  belong  to  the  Crown, 
but  to  tlie  owner  of  the  demesne  land.  All  the  wiiters 
on  the  law  of  England  agree  in  this,  that  as  the  king 
is  ford  of  the  sea,  that  flows  around  our  coasts,  and 
also  owner  of  all  the  land  to  which  no  individual  has 
acquired  a  right  by  occupation  and  improvement,  the 
soil  tliat  was  once  covered  by  the  sea  belongs  to  him. 

But  this  right  of  the  sovereign  might,  in  particular 
places,  or  under  circumstances  in  all  places  near  the 
sea,  be  transferred  to  certain  of  his  subjects  by  law. 
A  law  giving  such  rights,  may  be  presumed  from 
either  a  local  or  general  custom,  such  custom  being 
reasonable,  and  proved  to  have  existed  from  time  im- 
memorial. Such  as  claim  under  the  former,  must 
plead  it,  and  establish  their  pleas  by  proof  of  the 
existence  of  such  a  custom  from  time  immemorial. 
General  customs  were,  in  ancient  times,  stated  in  the 
pleadings  of  those  who  claimed  under  them;  as  the 
custom  of  merchants,  the  customs  of  the  realm,  with 
reference  to  inn-keepers  and  carriers,  and  others  of 
the  same  description.  But  it  has  not  been  usual  for  a 
long  time  to  allude  to  such  customs  in  the  pleadings, 
because  no  proof  is  required  of  their  existence  they  are 
considered  as  adopted  into  the  common  law,  and  as 
such  are  recognised  by  the  Judges  without  any  evidence. 
These  are  called  customs  because  they  only  apply  to  par- 
ticular descriptions  of  persons,  and  do  not  affect  all  the 
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laaa.      gabjecto  of  the  realm ;  hut  tf  theygovemaU  persons  be- 
TKB  Kino    longing  to  the  chases  to  which  they  rdate,  they  are  to 
LOM  TAft.   ^  considered  as  public  lows :  as  an  act  of  parliament^ 
MaoDOH.    applicable  to  ail  merchants,  or  to  the  whole  body  of  the 
clei^,  is  to  be  regarded  by  the  Judges  aa  a  public  act. 
If  there  is  a  custom  regulating  the  rights  of  the 
owners  of  all  lands  bwdermg  on  the  sea,  it  is  so  gene- 
ral a  custom  as  need  not  be  set  out  in  the  pleadings, 
or  proved  by  evidence,  but  will  be  taken  notice  of  by 
the  Judges,  as  part  of  the  common  law.    We  think 
there  is  a  custom  by  which  lands  fixnn  which  the  sea 
is  gradually  and  imperceptibly  removed  by  the  alluvion 
of  soil  becomes  the  pn^rty  of  the  person  to  whose 
land  it  is  attached,  although  it  has  been  ihefuTidus 
mariSf  and  as  such  the  property  of  the  king.    Such 
a  custom  is  reasonable  as  r^ards  the  rights  of  the 
king,  and  thesubjects  chiming  under  it,  beneficial  to 
the  public,  and  its  existence  is  established  by  satisfiu:- 
tory  legal  evidence. 

There  is  a  great  difference  between  hnd  formed  by 
alluvion  and  derelict  land.  Land  fbnned  by  alluvion 
itfust  become  useful  soil  by  degrees,  too  slow  to  be 
perceived.  What  is  deposited  by  one  tide  will  nut  be 
so  transient  as  to  be  removed  by  the  next  An  em- 
bankment of  a  sufficient  consistency  and  height  to 
keep  out  the  sea  must  be  formed  imperceptibly. 
The  sea  frequently  retires  suddenly,  and  leaves  a 
laige  space  of  hnd  uncovered.  When  the  authorities 
rehtive  to  these  subjects  are  considered,  this  diffe- 
rence will  be  found  to  makea  material  difference  in  the 
hw  n^ch  applies  to  derelict  lands,  and  to  such  as  are 
formed  by  aUuvion.  Unless  trodden  by  cattle,  many 
years  must  pass  away  before  hnds  formed  by  alluvion 
would  be  hard  enough  or  si^cieiitly  wide  to  be  used 
beneficially  by  any  one  but  the  owner  of  the  hnds  ad- 
joining.    As  soon  as  alluvhl  lands  rise  above  the 
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water,  the  oallle  from  the  «yoiniiig  lands  will  give  ^^• 
them  eonaisteiiey  by  tnmdiBg  on  them*  aad  prepare 
them  for  grass  or  agriculture  by  tbe  manive  which 
they  will  drop  em  them.  When  they  are  bat  a  ywd 
wide,  the  owaer  of  the  adjoioing  laads  may  reader 
^  them  produQtiYe.  Thus  lands,  which  are  of  no  use  to 
the  kkig,  will  be  aaeliil  tathe  owner  of  tJbeaii|joiBiBg 
lands;  and  he  wail  acquire  a  title  to  them  on  the 
sune  principle  that  all  titles  to  lands  have  been  ac- 
quired by  individaals,  viz«,  by  occupation  and  im- 
provement. 

hecke^  in  a  passage  in  his  Treatise  on  Giovemment, 
in  which  he  describes  the  grounds  <tf  the  exclusive 
right  of  prc^rty,  says,  '^  Grod  and  man's  reason  com- 
^*  manded  him  to  subdue  the  earth,  that  is,  to  improve 
^*  it  for  the  benefit  of  life,  and  thereon  lay  -out  some- 
<«  thingupon  it  that  was  his  own*  his  labour.  He  that, 
^'  in  obedience  to  that  command,  subdued,  tiUed*  and 
^^  sowed  any  part  of  it,  thereby  annexed  to  it  some- 
*^  thing  that  was  his  property,  which  another  had  no 
'^  title  to,  nor  could  without  injury  take  from  him/' 
This  passage  proves  the  reasonableness  oi  |he  custotn 
that  assigns  lands  gained  by  alhivion  to  the  owner  of 
the  lands  adjoining.  The  reasonableness  is  lurther 
proved  by  this;  that  the  land  so  gained  is  a  compeii« 
sation  for  the  expense  of  an  embankment,  and  for 
losses  which  frequently  happen  from  inundation  to 
the  owners  of  lands  near  the  sea. 

This  custom  is  benefidaj  to  the  pabUc.  Much  laad, 
which  would  i*emain  for  years,  p&ha|is  fw  over,  bar- 
ran,  is,  in  consequence  of  this  custom  rendered  pro- 
ductive as  sow  as  it.ts  fovmed.  Tlie  sea  being  gra- 
dually and  imperceptibly  ifbrced  back,  the  land  f(mned 
by  alluvion,  will  become  oC  a  size  proper  ibr  cultiva- 
tion and  use,  and  in  the  mean  time  the  owner  of  the 
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adjoining  lands  will  have  acquired  a  title  to  it  by  im- 
proving it.  The  original  deposit  constitutes  not  a 
tenth  part  of  its  value,  the  other  nine-tenths  are 
created  by  the  labour  of  the  person  who  has  occupied 
it,  and,  in  the  words  of  Locke,  the  fruits  of  his  labour 
cannot,  without  injury,  be  taken  from  him.  The% 
existence  of  this  custom  is  established  by  legal  evi- 
dence. In  Bracton*  there  is  this  passage:  ^^  Item 
*'  quad  per  alluvionem  agro  tuofiumen  adjecitjure 
*'  gentium  tihi  acquiritur:  est  autem  aUuvio  laiens 
"  incrementum  et  per  allumonem  adjici  dicitur 
^'  quod  ita  paulatim  adjicttur  quod  intelligere  non 
"  possis  quo  momento  temporis  adjiciatur.  Si  au- 
"  tern  non  sit  latens  incrementum^  imo  apparens 
"  conirarium  erit.'^ 

In  a  treatise,  which  is  published  as  the  work  of 
Lord  Hale,  treating  of  this  passage,  it  is  said  that 
"  Bracton  follows  in  this  the  civil  law  writers,  and  yet, 
"  even  according  to  this,  the  common  law  doth  r^u- 
*'  larly  hold  between  parties  ;  but  it  is  doubtfiil  in  case 
**  of  an  arm  of  the  sea."  It  is  true  that  Bracton  follows 
the  civil  law,  for  the  passage  above  quoted  is  to  be 
found  in  the  same  words  in  the  Institute  ;f  but  Bracton, 
by  inserting  this  passage  in  his  book  on  the  laws  and 
customs  of  England,  presents  it  to  us  as  part  of  those 
laws  and  cu^ms.  Lord  Hale  admits,  that  it  is  the 
law  of  England  in  cases  between  subject  and  subject; 
and  it  would  be  difficult  to  find  a  reason  why  the  same 
question  between  the  crown  and  a  subject,  should  not 
be  decided  by  the  same  rule.  Bracton  wrote  on  the 
law  of  England,  and  the  situation  that  he  filled,  namely, 
that  of  Chief  Justice,  in  the  reign  of  Henry  3,  gives 
great  authority  to  his  writings.  Lord  Hale,  in  his 
history  of  the  common  law,  J  says  that  it  was  much 

»  Biook  2,  cap.  2.  f  Lib.  2.  tit.  i.  s.  IS.         *  Cap.  7. 
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improved  ia  the  time  of  Bmctoa.    This  improvemait      1^8. 
was  made^  by  incorporating  mui^h  of  the  civil  law  into    J^Txulo 
the  common  law.  ,«,«,.. 

I*inLI>  TAR- 

We  know  that  many  of  thip  maxims  of  the  common  ■o&ovoh. 
bw,  borrowed  from  the  civil  law,  are  still  quoted  in 
the  language  of  the  civil  law,  Notwithstandmg  thd 
chmour  raised  by  our  ancestors  fer  the  restoration  of 
the  laws  of  Edward  the  Confessor,  I  believe  that  these, 
and  all  the  other  Saxon  and  Normaii  customs,  would 
not  have  been  adequate  to  form  a  system  pf  law  suffi*- 
(dent  for  the  state  of  society  in  the  times  (tf  Hairy  DI* 
Botheourte  of  justice  and  law  writers  were  obli^ed.to 
adppt  rach  g(  the  rules  of  the  digest,  as  were  not 
ineoAsistent  with  our  {nrinciples  (ji  juriBpnidence. 
Wherev(»r  Bracton  got  bis  law  fimn,  ]Limi  Cluef 
Baron  Parker,*  says,  '^  as  to  the  authoriiy  of  Brai> 
*^  ton,  to  be  sure  many  things  aie  now  altered^  but 
'*  tlwre  i»  no  colour  to  say  that  it  was  not  law  at 
^^  that  time.  There  are  many  things  that  have  never 
'*  been  alteied>  and. aire  now  hw.  The  laws  must 
'*  ehange  with  the  state  of  things  to  which  they  relate ) 
^*  hat  according  to  Oucf  Ba«»  Parker,  the  rules  to  be 
*^  iiund  in  Bracton,  are  good  now  in  all  cases  to  which 
*^  those  rules  are  applicable/'  But  the  autheri^  of 
l^Eacton  has  bem  eonfirmed  by  mod^sm  writers,  and 
by  idl  the  decided  cases  that  ace  0  be  found  in  the 
books.  Th^  same  dediine  that  Bracton  lay»  down, 
k  to  he  Ibund  in  Rdle's  Abridgement,!  in  Comyp's 
Digest,!;  in  Calhs,.§  and  in  Blackstone's  Connnen* 
taiies.|j 

In  ibe  case  of  tike  Abbot  of  Petwborougfa,^  it  was 

f  ^For^escae,  46B. 

t  Tit,  PnI)Q«•lIT^.    En  le  Mgre^  p.  168  and  soq.  pi.  9*  0. 12. 

♦  Title  PrerogatiTe,  D.  02.  §  Broderip's  editimi,  p.  62. 

II  Vol.  ii.  p.  262. 

%  Hale  de  JurS  Maris ^  in  Harg.  Law  Tracts,  p.  S9. 

VOL.  n.  M 
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1828.  *  fermer  occasions,  it  appeals  to  me,  after  reading  the 
T^^^Kwf,  finding  d"  the  Jury,  that  Ihexj^diibn  of  the.  Jtidges  is 
utun^vkn  ^^^^^'  h  tlica^efore,  concur  in  the  ^rnion  which 
msmbvQu.    the  Lord  Chief  Justice  has  expres^ad^      • 


Judgniont  affirmedr 


'  ^  .•• 
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UPON  APPEALS  AND  WRITS  OF  ERROR, 

And  decided  during  the  Session  1828. 

9th  Geo.  IV. 


ENGLAND. 

(court  op  exchequer.) 

The  Wardens  and  Commonalty  of  the  ^ 
Mysiery  of  Mercers  of  the  City  of  ^     Appellants. 
London    --------3 

His  Majestty's  Attorney  General      Respondent. 

A,  by  a  deed  execoted  in  1616,  for  a  noniina)  consideration,  con- 
veyed  to  certain  persons   therein  named,    certain  premises 
which  were  then  let  upon  lease  for  forty *one  years,  at  a  rent  of 
150/.     By  another  deed  of  the  same  date,  reciting,  among 
other  purposes,  a  desire  to  relieve  the  poor  of  the  Mystery  of 
Mercers,  of  which  the  grantor  was  free,  and  the  better  to 
manifest  his  love  and  affection  towards  his  brethren,  the  free- 
men of  the  said  company,  it  was  declared  that  the  grant  of  the 
premises  comprised  in  the  former  deed,  and  of  the  rent  of  150/1 
reserved  npon  the  lease,  was  made  npon  trust  as  to  the  pre- 
nises,  and  the  rent  reserved,  and  all  future  rents  and  profits ; 
that  the  grantees  should  reeetye  and  pay  the  monies  arising . 
therefrom  to  the  Wardens  of  the  Mystery  of  Mercers  of  the 
city  of  London,  and  their  successors,  and  that  the  said  Wardens 
and'  Commonalty  should  dispose  of  the  monies  to  the   uses 
therein  mentioned.     The  schedule  annexed  to  the  deed  then 
VOL.  II.  N 
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enumerated  ▼arious  charitable  objects  to  wbich  Ao  money  was 
to  be  applied,  among^  which  was  a  donation  to  poor  brethren 
of  the  Mercers'  Compaiiy.  These  donations  amonnted  alto- 
gether to  149/.  11<M  leaving  a  sum  of  9s.  of  the  reserved  rent 
of  150/.  unapplied  in  the  bands  of  the  Mercers'  Company.  By 
improvements  of  and  additions  to  the  estate  in  consequence  of 
an  act  of  inclosure,  the  rent  increased  to  a  sum  of  1,000/.  a 
year,  at  wbich  rent  the  premises  were  let  in  1817 :  of  this 
increased  rent  the  Mercers  applied  521/.  25.  in  various  pay- 
ments according  to  the  trusts ;  the  residue  of  the  rents  of  the 
estate  they  had  for  many  years  carried  to  the  general  account 
«f  the  company,  and  applied  them  to  their  own  use. 
Upon  an  information  filed  to  regulate  the  charity,  held  in  the  Court 
below,  and  on  appeal,  that  tbe  Mercers*  Company  were  trus- 
tees of  the  rents  and  augmented  rents,  and  that  the  surplus, 
after  answering  the  pajrments  directed  by  the  deed,  were  ap- 
plicable to  such  and  the  same  purposes  as  directed  by  the  deed, 
without  prejudice  to  the  question  howfcr  the  Mercers'  Com- 
pany were  intitled  to  share  in  the  increased  rents,  with  refe- 
rence to  their  share  of  the  original  rent  of  150/. 


By  indenture  of  bargain  and  sale,  dated  the  llth 
January,  1616,  and  made  between  Sir  T-homas  Ben- 
nett, knight,  citizen  and  alderman  of  the  city  of 
London,  of  the  one  part ;  and  Thomas  Bennett,  the 
younger,  citizen,  and  alderman  Rovrland  Backhouse, 
and  eighteen  others,  citizens  and  mercei*s,  of  the  other 
part ;  the  said  Sir  Thomas  Bennett,  ia  consideration 
of  twelve  pence,  and  other  good  con^deratioDs, 
granted^  bargained,  and  sold  to  the  said  parties  of  the 
second  part,  the  rectory  and  church  of  Kirton,  in  the 
county  of  Lincoln,  and  the  advowson  and  right  of 
patronage  of  the  vicarage  of  Kirton,  late  being  parcel 
of  'the  possessions  of  the  monast^  of  Buckland,  in 
the  county  of  Somerset ;  and  all  the  messuages,  lands, 
tithes,  and  ecclesiastical  dues  and  payments  thereto 
belonging,  which  premises  were  by  letters  patent 
dated  the  8th  April,  6  James  I.,  granted  to  Francis 
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Phillips  and  Ricbard  Moore,  and  the  yeariy  rent  of  l^^* 
150/.  reservied  upon  a  lease  of  the  said  premises,  TasMYSTBRT 
dated  on  or  about  the  12th  July,  14  James  I.,  made 
by  the  said  JSir  ThcMmas  Bennett  to  George  Skelton, 
for  the  term  of  forty-one  years,  to  hold  to  the  said 
parties  of  the  second  part,  and  their  heirs,  yielding- 
and  paying  to  the  king  and  his  successors  the  rent  of 
29/.  yearly  reserved  by  the  said  letters  patent. 

By  another  indenture  of  the  same  date,  and  made 
between  the  said  Sir  Thomas  Bennett,  described  as 
being  the  third  son  of  Thomas  Bennett,  late  of  Clap* 
cott,  near  Wallingford,  in  the  county  of  Berks,  de- 
ceased, of  the  first  part ;  the  said  Thomas  Bennett, 
the  younger,  Rowland  Backhouse,  and  eighteen  others, 
ef  ^e  second  part;  the  wardens  and  commonalty  of 
the  Mystery  of  Mercers,  of  the  third  part ;  and  the 
mayor,  burgesses  and  commonalty  of  the  borough  of 
Wallingfiwd,  of  the  fourth  part;  after  reciting  the 
before-mentioned  deed,  and  also  reciting  that  the  said 
Sir  Thomas.Bennett,  being  incited  to  works  of  charity, 
was  desirous  to  leave  some  memorial  of  his  thankful- 
ness to  God,  to  be  continued  for  ever,  towards  the 
fdieving  and  maintenance  of  the  poor  of  the  said 
borough  of  Wallingford,  being  near  the  place  where 
he  was  bom,  and  of  ihe  poor  within  the  city  of  Lon- 
don, where  he  then  dwelt ;  and  c^  the  poor  of  the 
Mystery  of  Mercers,  of  whidi  he  was  free ;  and  the 
better  to  manifest  his  love  and  afiection  towards  his 
brethren,  the  freeman  of  the  said  company,  it  was 
testified  and  declared,  by  the  parties  thereto,  that  the 
grant  of  the  said  rectory  and  advowson,  and  of  the 
messuages,  lands,  tithes,  and  ecclesiastical  dues 
thereto  bebnging,  and  of  the  said  rent  of  160/.,  was 
made  by  the  said  Sir  Thomas  Bennett  to  the  parties 
of  the  second  part,  upon  the  tmsts  and  limitations, 

n2 
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1828.      and  for  the  intents  and  purposes  expressed  and  de- 
themyoti'ry  clared  by  a  schedule  thereto  annexed ;  and  the  several 
OPMEBCIR8.  parties  covenanted  with  each  other  well  and  truly  to 
^TORNEY    perform  the  said  trusts  on  their  parts  to  be  performed. 
T\^e  schedule  annexed  to  the  deed,  after  static^  that 
it  contained  the  several  trusts  and  limitations  whidi 
were  from  time  to  time  thereafter  to  be  performed, 
touching  the  rectory  and  church  of  Kirton,  and  the 
advowson  and  other  the  premises  and  things  specified 
in  the  last  stated  indenture,  and  touching  the  yearly 
rent  of  150/.  reserved  upon  a  lease  theretofore  made 
of  the  same,  by  Sir  Thomas  Bennett,  unto  George 
Skelton,  for  the  term  of  forty-one  years,  from  Lady- 
day  then  next  coming,  and  touching  all  other  rents, 
issues,  and  profits  of  the   same  premises,    directs 
(amongst  other  things)  that  the  parties  of  the  second 
part  should  permit  the  said  Sir  Thomas  Bennett  to 
receive  the  rents  until  Lady-day  then  next,  and  should 
from  thenceforth  i-eceive  the  said  yearly  rent  of  160/. 
^nd  all  other  rents  and  issues  thcreol^  and  yearly  pay 
and  deliver  the  monies  arising  thereupon  to  the  war- 
dens of  the  Mystery  of  Mercers  of  the  city  of  London, 
and  their  successors,  or  such  one  of  tliem  as  the  said 
company  should  appoint  and  be  answerable  for;  and 
that  the  said  wardens  and  commonalty  should,  from 
the  said  Lady-day^  dispose  of  all  the  said  monies  so 
from  time  to  time  to  be  paid  and  delivered  as  afore- 
said, to  the  uses  following: — viz.  to  the  king  for 
the  fee-farm   rent  reserved,   by  the  letters  patent 
before-mentioned,  the  sum  of  29/.  yearly ;  and  to  the 
receiver  for  two  half-yearly  acquittances,  1*. ;  to  the 
mayor  and  burgesses  and  commonalty  of  Wallingford, 
to  be  paid  lialf-yearly,  and  to  be  distributed  by  them 
among  fifteen  of  the  most  poor  and  aged  sort  of  men 
and  women  of  the  said  borough  town,  in  the  manner 
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therein  mentioned,  the  sum  of  20/.;  to  fom*  poor  l^- 
brethren  of  the  company  of  Mercers^  such  as  should 
have  their  freedom  by  service  or  patrimony,  being 
then  decayed  in  their  estate,  5l.  a-piece  yearly,  as  long 
as  they  should  live  and  be  of  good  behaviour;  the 
vacancies  to  be  supplied  by  the  said  company  upon 
their  quarter  days,  amounting  togiether  to  the  sum  of 
20/. :  for  redeeming  twelve  or  more  prisoners^  yearly, 
lying  for  debt  in  the  two  Compters  and  Ludgate, 
such  as  might  be  redeemed  for  40s.  or  under,  and  for 
half  or  less  if  they  eould  of  the  debt  due,  so  fiir  as 
the  sum  of  24/.  in  every  year  would  extend:  for 
clothing  with  hose,  shoes,  shirts,  and  such  like,  poor 
and  naked  men,  women,  and  children,  wandering  in 
the  streets  of  London,  and  that  have  no  dwelling,  to 
be  bestowed  at  the  discretion  of  the  said  wardens,  or 
such  one  of  them  as  the  said  company  should  appoint,  the 
sum  of  14/. :  for  tlie  relief  of  poor  children  in  Christ's 
Hospital,  in  London,  to  be  paid  to  the  masters  and 
governors,  the  sum  of  20/. ;  for  the  charge  of  a 
dinner  for  the  wardens,  assistants,  and  livery  of  the 
said  company,  at  their  hall  on  St.  Andrew's  day,  the 
sum  of  20/. ;  to  the  wardens  appointed,  for  their  pains 
in  disposing  of  the  said  monies,  the  sum  of  1  /. ;  to  the 
clerk  of  the  company  for  his  attendance,  and  for  pro- 
viding and  keeping  a  book,  yearly,  of  the  said  dis- 
tributions, and  making  of  acquittances,  the  sum  rf 
1/. ;  and  to  the  beadle  of  the  ccMupany  for  his  attend- 
ance in  the  distributions,  the  sum  of  10*.  The  sche- 
dule (hen  contained  directions,  that  when  the  said 
trustees  should  be  reduced  to  eight,  the  survivors 
should  convey  the  premises  to  twenty  others,  being 
freemen  of  the  Mystery  of  Mercers,  and  tlieir  heirs, 
upon  the  tinists  aforesaid.  The  schedule  also  con- 
tained a  further  provision,  that,  if  it  should  happen 
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1828.  that  the  rectory  of  Kirton,  and  other  the  praskes, 
should  at  any  time  be  lawfully  evicted,  or  that  by  the 
alteratiosi  of  times,  the  rents  and  profits  thereof  should 
o?J!^^  so  much  decay  and  lalh  that  the  good  uses  above 
mentioned  should  not  be  maintained  therewith,  in 
such  case  the  wardens  and  ccmimonalty  dbould  not  be 
charged  with  any  further  payments  than  the  said 
rectory  and  other  the  premises  should  in  true  and  just 
value  amount  to;  and  it  should  be  lawful  for  the 
company  to  make  a  pn^rticmable  abatement  of  the 
monies  before  limited  to  the  said  several  uses,  answer- 
able to  such  decay  or  fall  of  the  rents  thereof,  as 
should  so  happen. 

The  payments  by  the  schedule  provided,  to  be  made 
out  of  the  rent  of  150/.  being  the  income  of  the 
premises  at  the  time  of  the  grant,  amounted  to  the 
sum  of  149/.  11^. 

New  trustees  were  from  time  to  time  chosen  of  the 
said  rectory,  and  otlier  property  and  conveyances 
thereof  from  time  to  time  made  to  such  new  trustees, 
who  from  tiitae  to  time  paid  over  the  rents  and  profits 
of  the  rectory  to  the  waiidens  and  commonalty  of  the 
Mystery  of  Mercers,  in  order  that  they  might  distri- 
bute the  same  according  to  the  trusts  of  the  deed 
before-mentioned  and  the  schedule  thereto. 

In  tlie  year  17T2  an  act  of  parliament  was  passed, 
intituled  ^'an  act  for  dividing  and  inclosing  the  Com- 
mon Fen  and  certain  other  commonable  places  and 
open  fields  within  the  parish  of  Kirton,  in  the  parts 
of  Holland,  in  the  county  of  Lincoln."  The  com- 
missioners under  that  act  by  their  award,  dated  on  or 
about  the  10th  of  May,  1TT3,  allotted  to  the  company  of 
Mercers  in  lieu  of  all  the  tithes,  both  great  and  small, 
and  all  ecclesiastical  dues  and  payments  arising  and 
belonging  to  the  company  updn  and  out  of  all  or  any 
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of  die  hadft  in  tjie  pariah  of  KSfttoa,  and  upon  tke     ^^ 

Common  Fen  and  other  places  directed  to  be  inclosed, 

tbiee  parceb  of  land  lying  in  the  High  or  Great  Fen, 

m  the  indosurc;  called  Kirton  Indosure,  in  the  said    ^^^^^ 

parish  of  Kirton,  containing  respectively  31Ta.  Ir. 

28p.,  226a.  3r.  2^*,  and  48a.  Ir.  I2p.,  and  one 

parcel  of  land  lying  in  the  inclosure  called  Suttertoa 

Indosare,  in  the  parish  of  Sutterton,  containing  3r. 

3p^j  making  the  whole  qmntity  of  land  allotted  693a. 

Ir.  27p. 

By  a  lease  dated  on  the  22d  of  June,  1713,  after 
reciting  the  particular  allotments  fix>m  the  commissionr 
ers'  award  as  before  stated,  and  also  reciting  that  the 
company  wese  also  possessed  of  a  messuage  or  cottage 
aiid  2a.  and  Ir.  by  esdmation,  of  pasture  land  thereto 
bdonging,  and  also  of  3r.  and  13p.  by  measurement, 
then  inclosed,  in  the  parish  of  Kirton,  and  of  2a.  by 
estimation,  of  pasture  fmmerly  inclosed  in  the  parish 
oi  Suttertoo,  and  that  all  such  landa  and  allotmenta 
Qontained  together  by  measure  and  estimation  598a. 
2r. ;  and  also  reciting  that  an  estima^  had  been  made 
of  the  expense  of  building  a  substantial  messuage, 
bams,  stables,  and  brewhouse,  and  other  proper 
houses  and  buildings  in  some  part  of  the  premkes, 
amounting  to  the  sum  of  1,216/.  lis.  IdT.,  and  a  like 
estimate  of  the  expense  of  fencing  and  dividing  the 
aUotmentB,  amounting  to  the  sum  of  1,149/.  6^.  bd.y 
and  that  one  William  WatM)n  had  agreed  with  the 
company  for  a  lease  of  the  premises,  and  to  expend 
the  said  sums  of  money  for  the  purposes  aforesaid; 
the  company  demised  all  the  said  premises  to  William 
Watson  for  sixty-one  years,  from  Lady-day  then  last,, 
at  the  yearly  rent  of  315/.,  and  the  lessee  covenanted 
to  expend  the  before  mentioned  sums  respectively  in 
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1B28.      erectiDg  the  buildings,  and  in  fencing  the  alfotmeEte 

TtiB\iiYeTERT  ^^ithiii  thc  thfce  first  years  of  the  term. 

OF  MBRCERB       jj^^  coveoant  had  been  duly  performed  by  William 

^Jbmkrai!^     Watson,  at  an  expense  exceeding  the  stipulated  sums 

by  TOO/.,  and  continued  ;n  the  possession  of  the  pre* 

mises  till  the  time  of  his  death,  upon  which  event  his 

son,  William  Watson  the  younger,  became  intitled  to 

the  lease,  and  finding  himself  unable  to  carry  on  tlie 

farm,  agreed  with  the  company  to  surrender  the  lease 

to  them  upon  having  an  annuity  of  400/.  secured  to 

him  for  the  remainder  of  the  tenn  of  sixty-one  years, 

and  the  agreement  was  carried  into  effect  by  a  deed 

of  surrender,  dated  on  the  1st  of  March,  1816* 

A  new  lease,  dated  the  7th  of  October,  181 T,  was 
afterwards  granted  to  Samuel  Everard,  the  present 
tenant,  for  twenty rOne  years  and  a  half,  from  Lady- 
day  1816,  at  the  rent  of  a  pepper-corn  for  the  first 
half-year,  and  of  1,000/.  per  annum  for  the  remaining 
twenty-one  years,  and  these  terms  were  fixed  in  con- 
sideration of  the  tenant  agreeing  to  lay  out  TOO/,  in 
repairing  and  improving  the  premises. 
.  The  payments  specified  in  the  schedule  annexed  to 
the  indenture  before  stated,  were  not  increased  by 
the  company,  but  such  payments  were  from  time  to 
time  regularly  made,  .except  as  to  the  sum  allotted  to 
Christ's  Hospital,  which  was  purchased  by  the  Appel- 
lants, and  also  to  the  sum  allotted  to  the  Appellants 
for  a  dinner  on  St  Andrew's  day,  which  had  for 
some  years  been  discontinued,  by  reason  of  the  sur- 
pfcus  produce  of  the  charity  estate  having  been  carried 
to  the  company's  general  funds.  The  sum  allotted 
for  the  discharge  of  poor  debtors  had  been  frequently 
unapplied,  in  consequence  of  the  Restriction  as  to  tKe 
amount,  but  the  unapplied  arrears  had   been  duly. 
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brought  to  acGoimty  and  from  time  to  time  invested  in       ^^^' 
the  funds ;  and  in  the  month  of  August,  1 80S,  a  sum  tusmybterv 
of  402/.  lUs.  2d.  three  per  cent,  consolidated  Bank   •^'^'J^*'"* 
Annuities  nvas  purchased  with  2T3i.  8*.  lOd.  arising     ^'^^'Jill^y 
fimn  such  arrears;  and  in  the  month  of  February, 
1818)  a  further  suin  of  38T/.  2«.  lOd.  three  per  cent. 
consdidated-Bank  Annuities  was  purchased  with  320/. 
38.  lid.  out  of  such  arrears,  making  in  the  whole 
the  sum  of  800/.  three  .per  cent,  r  consolidated  Bank 
Annuities,  and  the  dividends  thereof,  amounting  to 
241.  per  annum,  were  carried  to  the  account  of  the 
prisoners;   and  at  an  audit  of  the  accounts  of  the 
charity  (»i  the  11th  of  October,  1820,  the^e  was  a 
balance  in  the  hands  of  the  company  of  148/. 'LI9. 
Ilrf. 

In  the  year  1818,  upon  a  report  made  by  a  com-' 
mittee  to  the  court  of  assistants,  that  the  small  sums 
directed  to  be  apprc^riated  to  the  release  of  debtors, 
under  the  indenture  secondly  stated,  and  the  Schedule 
thereunto,  were  not  sufficient,  from  the  great  change 
in  the  value  of  money,  to  attain  the  object  <rf  the 
donor  in  the  release  of  deserving  debtors, — ^It  was  re- 
solved by  the  court  that  the  masters  and  wardens  of 
the  CJompany  should  be  authorized  in  future  to  apply 
the  charity  annually  as  they  should  see  best,  so  as  to 
release  the  greatest  practicable  number  of  deserving- 
debtors,  and  that  in  consequence  of  this  resolution 
the  sums  appropriated  to  each  case  had  been  extended 
where  necessary,  to  3/. 

The  annuity  of  20/,  a  year  given  to  Christ's  Hos- 
pital by  Sir  Thomas  Bennett,  was  purchased  by  the 
Company  of  Mercers  in  the  year  1811,  under  the 
authority  of  the  act  made  and  passed  for  the  redemp- 
tion of  the  land  tax. 

The  sums  actually  paid  by  the  Company  from  the 
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1828.  peat  of  the  estate  aod  praiuBes  were  as  foUowB;  the 
Tui^t^YmKY  amiuity  of  400/.  to  Willmm  WalBoo.  The  rent  of 
or  MBiujsiu  29/^  Fesepved  by  the  aforesaid  letto»  patent  aad  jiow> 
^^y'^  paid  tot  a,  purchaser  from  the  Crown,  and  20/.  to  the 
oorporatkm  of  Wallingford;  6/.  each  to  four  poor 
brethren  of  the  eomjpany  appointed  for  life,  at  a 
general  oouitr  amounting  together  to  20/.  The  prt<- 
8oner9  in  the  two  Cempta:^  and  Ludgate^  24/«  To 
iJke  Renter  Waitjen,  to  be  applied  by  him,  at  hi»  dia^ 
wetion,  in  ebllnng  or  otbarwwe  rdieWng  poor  and. 
distressed  objeete  in  the  cky  of  London,  14/.  To  the 
Benter  Warden,  1/.  To  the  clerk»  1/.  To  thebeadle, 
10&^  FcMT  the  annual  insunnee  of  the  premises  fimai 
five,  1 1/.  12^. ;  which  amoanted  in  the  whdb  to  the. 
sum  of  621/.  2s.  The  residue  of  the  rents  of  thei 
estate  had  been  for  many  years  carried  to  the  geoeral 
account  of  the  company,  and  had  been  ap^died  by 
them. to  thar  own  use  and  benefit. 

These  fiurts  comiog  to  the  knowledge  of  the  Coiih 
missimienb  appointed  under  the  statute  5d  Geo.  3.  c. 
&1,  in  the  course  of  their  enq^uiry^  and  it  appearing 
to  then^  that  the  Afpellanta  were  not  entitled  to  retain 
such  surplus  for  their  own  uee»  but  that  the  whole  of 
the  rentii  ougjbrf;  to  be  applied  to  the  purposes  ^)ecified 
l^y  the  donw,  they  certified  the  particulars  to  the 
Attorney  General,  who  thereupon  filed  an  infi)rma^ 
tion  in  Uie  Ckmrt  of  Exchequer  against  the  AppeUants. 
and  their  trustees,  stating  the  above  circumstances, 
and  praying  that  it  might  be  declared  that  the  Ap* 
pellaats  were  mere  trustees  for  the  distribution  of  the 
i^nts  and  profits  of  the  estate,  and  ought  to  apply  the 
whole  of  such  rents  and  profits,  a&  well  as  the  divi- 
dends of  the  stock  which  had  been  pm-cbased  with  a 
part  of  that  fund,  to  the  purposes  prescribed  by  the 
donor,  or  some  similar  thereto,  or  to  such  other  cba* 
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riUble  parp9sm  a»  His  Majesty  or  the  court  should      ^^^• 
direet;  and  that  they  might  be  decreed  to  aficoiut  tbekyatkrv 
for  all  the  aiirplus  rents  which  they  had  received,  so  ^'  '^^^j^^^ 
long  back  as  the  court  should  think  proper ;  and  to    *'«^»»*^ 
pay  what  upon  such  aceount  should  appear  to  be  due 
fixun  them  ;  aoid  that  it  mi^tbe  referred  to  a  Master 
to  approve  of  a  scheme  fw  the  due  ajy licatipn  of  sHch 
arrears,  as  weU  as  of  the  future  rmts  of  the  estate  and 
dividends  arising  from  the  stock* 

To  thj»  information  the  Appellants  and  trustees 
put  in  their  answer,  admitting  the  above  facts;  and 
the  answer  having  been  reified  to,  the  cause  caaie  on 
to  be  heard  before  the  Lord  Chief  Baron  of  the  Ex- 
chequer, on  the  27th  of  April,  1S26,  when  the 
deeds  by  which  the  charity  v^his  founded  having  bee9 
produced  and  read  in  evidence,  the  cause  stood  for 
judgment,  and  on  the  30th  of  May  following,  the  Lord 
Chief  Baron  pronounced  his  decree,  whereby  it  w«s 
declared  that  the  Appellants  were  trustees  of  the 
rents,  and  of  the  augmented  rents  of  the  e^tea  ia 
the  pleadings  mentioned,  and  that  the  surplus  rents^ 
aflff  answering  the  several  payments,  directed  to  be 
made  by  the  said  deed  of  tiie  ITtk  of  January^ 
1616,  are  applicable  to  audi  and  the  same  purposes 
as  Sir  Thomas  Bennett  has  pointed  out  and  directed 
the  rents  of  such  estate  to  be  supplied  to»  by  the  afor&* 
said  deed  of  the  ITth  of  January,  1616,  wilAottt 
•  prejudice  nevertheless  to  the  questicm^  how  ^  the 
Aj^Uants  were  entided  to  partake  of  or  share  in  the 
said  increased  or  augmented  rents,  vrith  referaice  to 
their  share  or  benefit  in  the  said  original  rent  of  160/., 
given  to  the  Appellants  by  the  deed  of  the  ITth  of 
January,  1616,  and  the  decree  directed  accounts  of 
the  rents  to  be  taken  accordingly. 

From  this  decree  the  appeal  vnas  presented. 
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1828.  For  the  Appellants— ilfr.  Bickersteth  and  Mr. 

THE  MYSTERY  -tW 0/17*0. 

or  MERCEM  YoT  the  Respondent— jTAc  Attorney  General  and 

ATToRifBY  jnff.^  P^mberton. 

GBNCRAL. 


For  the  Appellants  it  was  argued — ^Tliat  the  donor 
had  given  the  estate  absolutely  in  use  to  the  Appel- 
lants, and  by  the  declaration  of  trust  he  had  imposed 
on  them  the  obligation  of  making  certain  specific  an- 
nual payments  out  of  the  tents,  which  at  the  time  of 
the  gift  did  not  amount  to  the  annual  produce  of  the 
estates;  that  there  was  an  excess,  and  the  amount  of 
the  excess  was  not  material,*  therefore,  instead  of 
there  being  any  ground  of  implication  that  the  donor 
intended  to  dedicate  the  whole  usufruct  of  the  land  to 
charitable  purposes,  on  the  contrary,  the  direct  con- 
clusion of  the  law  is,  that  there  was  no  such  intention, 
and  that  a  Court  of  Equity  cannot  imply  a  further 
intention,  because  the  subject  relates  to  public  charity : 
that  the  Appellants  were  the  express  objects  of  the 
donor'^  regard ;  and  as  one  of  the  purposes  he  had  in 
view  in  making  the  gift,  is  declared  to  be  to  manifest 
his  love  and  affection  to  his  brethren,  the  Freemen  of 
the  Mercers'  Company,  it  might  be  reasonably  con- 
cluded that  he  intended  to  effect  this  purpose,  by 
giving  to  the  Appellants  the  surplus  rents  which 
should  remain  after  the  purposes  particularly  specified 
were  answered:  that  in  conferring  the  trust,  the 
donor  'made  the  Appellants  liable  to  responsibilities 
in  respect  of  the  rent  reserved  to  the  Crown  and 
otherwise,  and  must  therefore  be  understood  to  have 
intended  the  Appellants  to  receive  any  benefit  whicK 
might  remain  after  they  had  ftilly  performed  the 

♦  Mocatta  v.  Lonsadar 
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trusts  particularly  declared  ;*    and  that  length'  of      }^^' 
time,  although  it  .was  not  an  absolute,  lioiitation  in  TH^ti^Rv 
the  case  of  a  charity,  was  nevertheliess  a  circumstance  *'"■*<'**» 
to  be  considCTed.+  Awomtr 

Jbpr  toe  llespondents  it  wasai^ed — ^That  upon  the 
whole  frame  of  the.  deeds  by.  which  the  property  in 
question  was  vest^  in  trustees,  and  the  trusts  thereof 
declared,  it  was  manifest  that  the  Appellants  were 
mtended  to  receive  the  whole  of  the  rents  as  trustees 
for  the  purpose  of  distribution  amongst  the  objects  of 
the  charity,  and  were  not  intended  to  take  the  estate 
as  beneficial  owners,  subject  to  certain  specific  charges 
in  favour  of  th^  charity. 


The  Lord  Chancellor. -riAft^r  stating  the  sub-  lethJuir. 
stance  of  the  deed  and  schedule.) 

This  property,  which  was  at  the  pericfd  in  question 
of  die  annual  value  of  about  150/.,  is  at  present  of  a 
value  greatly  exceeding  that  amount,  and  the  questioa 
is,  to  whom  the  surplus  rent  belongs.  The  JVIercers'. 
Company  contend  that,  according  to  the  terms  of  this 
trust,  tliey  are  entitled  to  the  surplus  rent,  and  on  the 
other  side  it  is  contended,  on  the  part  of  the  Attorney 
General,  who  has  filed  this  information,  that  the/sur- 
plus rents,  the  increased  rents,  are  to  be  applied  to 
charitable  purposes,  similar  to  those  designated  in  this 
schedule.  In  looking  at  the  terms  of  this  trust,  your 
Lordships  will  find  that  the  donor  adverts,  not  merely 
to  the  standupig  rent  of  150/.  a  year,  but  he  looks  for- 
ward to  a  possible  alteration  m  the  rent.  The  trus-  * 
tees  are  directed  to  pay  over  to  the  Mercers'  Company 
all  the  rents  whicii  shall  from,  time  to  time  accrue ;. 

*  Aii.  Gen.  v.  Corp.  of  Bristol,  2  Jac.  and  W.  iM. 

t  Per  Lord  Holt  in  The  Ait.  Gen.  v.  Coventry,  cit,  3  Mad. 

dS3. 
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1S38.  and  then  it  is  directed  that  they  shall  fmeive  the  said 
TH^lmnEttT  yearly  rent  of  IftO/.,  and  all  odier  the  rents,  issues, 
and  profits  thereof,  from  thencdbrth  to  grow  due  and 
payable,  and  that  the  monies  thereof  arising,  shall 
yearly  be  delivered  to  the  Mwcers'  Company,  so 
that  tiie  160/.  a  year  during  the  ccmtinuation  of 
that  lease  is  to  be  paid  over  by  (he  trustees  to  the 
Mercers'  Company ;  the  future  rents,  however  hu^ge 
they  may  be,  are  from  time  to  time  to  be  paid  over  to 
the  Mercers'  Company,  and  the  direction  is  that  the 
Mercers'  Company,  yearly  and  for  ever  pay  and  dis- 
pose of  all  the  said  monies,  so  from  time  to  time  to  be 
paid  and  delivered  as  aforesaid."  So  that  they  are  to 
receive  the  rents,  whatever  may  be  the  amount  of  those 
rents,  from  time  to  time,  and  they  are  to  pay  over  those 
rents,  whatever  their  amount  may  be,  to  the  purposes 
specially  pointed  out  in  this  schedule.  Tho^fore, 
upon  the  fair  and  obvious  constructicm  of  that  instru- 
ment, up  to  the  point  to  which  I  have  directed  your 
attention,  it  appears  thirf:  all  the  rents,  however  hrg^ 
were  to  be  applied  to  the  purposes  of  those  trusts. 

But  an  ai-gummt  has  been  raised  out  of  the  cyr- 
cmnstance,  that  in  the  application  of  the  first  150/., 
149/.  lis.  only  is  appropriated,  that  there  is  a  surplus 
of  9«.,  and  that  thatsurplus  belongs  to  thetrustees,  beii^ 
unappropriated,  which  is  thereforeevidencetoiriiewthat 
it  was  the  intention  of  the  donor  that  whatever  surplus 
rents  at  any  future  period  might  arise,  it  was  not 
intended  that  those  surplus  rents  should  be  applied  to 
the  purposes  des^nated  in  the  deed  the  special  and 
particular  purposes,  but  that  they  should  become  the 
absolute  fwop^y  of  the  Mercers'  Company. 

The  case  of  the  Attorney  General  v.  The  Mayor 
and  Corporation  ofBrUtoly^  was  referred  to  for  the 
*  2  J.  and  W.  294. 
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purpose  of  establishing  this  positioii:;  now  tiie  caply  ^^^* 
principle  established,  or  rather  confirmed  bylhsitcaae,  thbmv»tbry 
was,  that  where  thdreis  a  surplus  under  circumstances  ®'  »^«*** 
similar  to  the  present,  tliat  is,  where  there  is  an  ^J^^ 
minual  siun  granted,  and  a  part  of  that  annual  sum 
only  is  approfuriated  to  special  dbjects,  and  there 
is  a  residue  which  the  trustees  hold,  that  is  evi<* 
dence  of  the  intention  of  the  donor,  that  the  surplus 
rest  should  belong  to  tlie  persons  to  whom  this  pro* 
perty  is  in  the  first  instance  conveyed,  but  it  is  only 
evidence  of  the  intention ;  it  is  liable  to  be  repeUed  by 
any  other  evidence  arising  out  of  the  instrument  upoa 
whidi  that  fact  appears.  It  is  quite  obvious  that  if  it 
is  lOEuie  use  of  merely  as  evidence  of  theinfeentioa 
of  the  donor,  something  must  depend  upon  the  amount 
of  the  sum ;  and  surely  no  very  strong  evidence  of  irt- 
teation  can  arise  out  of  an  instrument  of  this  kind 
where  it  i^pears  that  the  whole  sum  at  that  period 
amounted  to  160/.  a  year>  which  is  applied  to  a  great 
number  of  special  ot^ects^  and  that  the  only  balaaee 
mnaiiling  unaf^ropriated  is  the  fractional  sum  of  8«. 
No  very  sti^ong  evidence  of  intention  can  arisfe  from  a 
circumstance  of  that  description,  that  it  Was  the  in- 
tentkm  of  the  donw  that  any  surplus  fimds  at  any 
fiiture  time,  however  large,  should  become  the  pro- 
perty of  the  Mercers'  Company.  Whatever  slight 
inference  o£  intention  may  arise  from  the  omission  to 
appropriate  that  small  fractional  simt,  is  repeUed  by 
the  -very  strong  terms  in  the  former  part  of  the  deed, 
io  wfaieb  it  is  expressed,  notronly  that  the  existing  rent 
of  150/.  a  year,  but  all  the  tents  should  be  received 
by  the  trustees  and  handed  over  to  the  IVferoers'  Com- 
pany;  and  the  Meroem'  Company  are  directed  to. 
apply  net  the  present  r6nts  only,  but  all  tha  rents  to 
the  purposes  of  the  will.    That  direction  is  so  specific 
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1S28.       as  to  overrule  :any  inferencie  arising  from  the  small 
THBMY8TERY  ^xtrE  fractiODal  sum  not  being  appropriated. 
OP  MKRCEE8       jj  y^^  Stated  by  the  counsel  at  the  bar,  in  arguing 
ArroRNET    this  case,  that  one  object  of  the  errant  was,  the  love 

GENERAL.'  ,      /«         .  r^.      «t.ii-  t*    '  i  t        ^r  » 

and  anection  Sir  William  Bennett  bore  to  the  Mercers 
CcHnpany ;  and  that  it'did  not  sufficiently  appear  by 
looking  at  this  instrument,  that  the  donor  had,  by  the 
special  purposes  pointed  out  in  the  schedule,  indicated 
any  intention  of  providing  beneficially  for  the  Mercers' 
C(»npany ;  that,  therefore,  it  was  fair  to  assume  that 
he  meant  than  to  profit  in  some  way  from  the  increase 
of  the  rent.  But  you  will  find,  by  referring  to  the  ob- 
jects pointed  out  in  this  instrument,  that  they  are  aU 
specially  provided  for  in  the  particular  appropriations 
mentioned  in  the  schedule.  The  objects  are  these  : 
^'  For  the  relieving  and  maintenance  of  the  poor  of 
the  borough  or  town  of  Wallingford,  being  near  unto 
the  place  where  the  donor  was  bom ;  and  of  the  poor 
within  the  city  of  London,  where  he  hath  been 
brought  up,  and  doth  how  inhabit  and  dwell ;  and  of 
the  poor  of  the  Mystery  of  the  Mercers  of  the  same 
city  of  London,  of  which  company  he  is  free;  and 
the  better  to  manifest  his  love  and  affection  towards 
his  brethren,  the  freemen  of  the  same  company.'' 
Now  on  looking  into  the  schedule,  you  will  find  all  those 
objects  •  provided  for :  first  there  is  "  to  the  mayor, 
bui^g^ses,  and  commonalty  of  the  said  borough  or 
town  6f  Wallingford,  to  be  disposed  of  in  manner 
therein  mentioned,  20/.  a  year."  So  that  the  first  ob- 
ject is  provided  for ;  namely,  his  regard  for  the  inha-. 
bitants  of  Wallingford.  "  To  four  poor  brethrra  of 
the  Company  of  Mercers,  tlie  yearly  sum  of  20/., 
that  is  to  say,  6/.  a-piece. ;"  Another  object  intended- 
specially  to  be  provided  for :   "  For  redeenoiiig  twelve 
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persons  lying  for  debt  in  the  prisons  of  London,  called       1828. 
the  two  Compters  and  Ludgate,  24/.,  to  be  distributed  th^I^^ry 
in  manner  therein  mentioned ;  and  for  clothing  with   ^^  "krceri 
hose,  shoes,  shirts,  and  such  hke,  of  poor  and  naked    attorhey 
men,  women,  and  children,  wandering  in  the  streets 
of  the  city  of  London,  and  that  have  no  dwelling 
to  be  bestowed  as  therein  mentioned,   14/.  a  year.-' 
That  is  another  object  specially  provided  for ;  tiien 
"  For  the  chai^ges  of  a  dinner  to  be  provided  for  the 
wardens,  assistants^  and  liveiy  of  the  Mercers'  Com- 
pany, 20/.  a  year."     That  is  to  shew  his  regard  to 
the  company  of  which  he  was  a  member.     There  are 
other  sums,  to  which  it  is  unnecessary  for  me  to  direct 
your  attention;  but  you  will  find  that  he  provides 
specially  in  this  schedule  for  the  different  objects 
which,  in  the  recital  of  the  deed  of  trust,  he  declares 
it  his  intention  to  provide.     Therefore,  no  argument 
of  that  description  can,  in  my  apprehension,  arise  out 
of  this  recital  of  the  deed. 

An  argument  was  attempted  to  be  raised  out  of 
the  concluding  clause,  *^  That  if  it  shall  happen  that 
the  said  rectory  of  Kirton  and  other  the  premises 
shall  at  any  time  hei-eafter  be  lawfully  evicted,  or  that 
by  the  alteration  of  times,  the  rents  and  profits  there- 
of shall  so  much  decay  and  fall  that  the  good  uses 
above  mentioned  cannot  be  supported  and  maintained 
therewith,  in  such  case  the  said  wardens  and  com- 
monalty shall  not  be  charged  with  any  further  pay- 
ment than  the  said  rectory  and  other  the  premises 
shall  in  true  and  just  value  amount  to ;  and  from 
thenceforth  it  shall  be  lawful  for  the  said  wardens  and 
commonalty  and  their  successors,  to  make  proportion- 
able abatement  of  the  monies  hereinbefore  limited  to 
the  said  several  uses,  answerable  to  such  decay  or 
fall  of  the  rents  thereof,  as  shall  so  happen."    No 
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1828«      provision  is  here  made  for  any  increase  of  rent;  the 

TREMYBT«RY  provisiou  is  made  only  vfiih  a  view  to  the  possible 

decrease  of  rent ;  but  it  is  easy  to  understand  why 
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▲TTORMBT    jijg  provision  was  framed  in  that  way :  it  was  to  pre- 


OBNBIUL. 


vent  all  disputes  in  case  there  should  happen  to  be 
decrease  of  rents ;  in  that  case,  instead  of  any  parti- 
cular object  being  entirely  defeated,  the  Mercers' 
Company  were  directed  to  reduce  each  of  them  in 
proportion.  It  was  with  that  view,  and  that  view 
only,  as  it  appears  to  me,  that  the  clause  was  intro- 
duced. 

I  have  gone  further  into  detail  than  I  should  other- 
wise have  done,  because  it  has  been  contended  at  the 
bar  that,  to  confirm  this  decision  of  the  Chief  Baron 
of  the  Exchequer^  would  be  to  overrule  the  decision  in 
the  case  of  the  Attorney  General  v.  the  Corporation 
of  Bristol.     The  principle  of  that  decision  is  that, 
which  I  have  stated :  that  if  there  is  a  part  of  the 
sum  unappropriated,  it  is  a  circumstance  which  courts 
of  justice  (and  particularly  in  that  case,)  have  con- 
sidered as  an  evidence  of  the  intention  of  the  donor, 
as  to  what  should  take  place  with  respect  to  any 
future  increase  of  that  sum  ;  but  it  is  only  evidence 
of  the  intention ;  and  I  apprehend  the  circumstances 
to  which  I  have  adverted,  are  in  this  case  sufficient 
to  rebut  any  inference  of  such  an  intention,  arising 
from  the  non-application  of  the  small  fractional  sum 
to  which  I  have  adverted.     I  was  extremely  desirous 
of  knowing  what  was  the  opinion  of  the  noble  and 
learned  lord  by  whom  that  case  of  the  Corporation 
of  Bristol  had  been  decided.     The  noble  and  learned 
lord  has  looked  into  the  decision  in  this  case,  and 
he  does  not  consider  it  at  all  inconsistent  with  the  de- 
cision of  that  case.    On  the  contrary,  he  agrees  with 
me  in  opinion,  that  the  decision  of  the  court  below 
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is  perfectly  correct.     Under  these  cii'cumstances,  I       ^^'2^- 
should  propose  to  your  Lordships  that  this  judgment  tukmystkrv 
be  affirmed.  opmehcr. 

.  ATTORMF.y 

CiKNKRAL. 

Judgment  affirmed. 
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«aB  MYSTERY 
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ENGLAND. 


ATTORNEY 
OEME&AL. 


(court  of  exchequer.) 

The  Wardens  and  Commonalty  of  the  ^ 
Mystery 
London 

His  Majesty's  Attorney  General    Respondent. 


he  Wardens  and  Commonalty  of  the  ^ 
Mystery  of  Mercers  of  the  City  of?    Appellants. 

m    4^w«r4r^w-k  _  _  ^  ^  ^  •* 


By  a  deed  granting  lands,  &c.  to  a  Corporation  of  the  City  of 
London,  to  be  applied  to  charitable  uses,  it  was  provided, 
that  if  the  premises  should  be  evicted,  the  company  should  be 
discharged  from  any  further  payment  or  continuance  of  the 
uses ;  and  if  the  premises,  by  alteration  of  times,  should  so 
much  decay  in  rent  that  the  uses  could  not  be  supported  there- 
with, the  company  should  only  be  chargeable  with  the  pay- 
ments appointed  to  Christ^s  Hospital  and  to  the  Company  of 
Barber  Surgeons,  being  6/.  yearly ;  and  from  thenceforth  it 
should  be  lawful  for  the  said  company  to  make  such  abatement 
of  the  sums  before  limited,  except  the  6/.  to  Christ's  Hospital 
.  and  the  Barber  Surgeons,  as  should  be  answerable  to  the  fall 
of  the  rents  which  should  so  happen. 

Held,  that  this  was  conditional,  and  not  a  positive  charge  upon 
the  grantees  to  be  psid  by  them,  at  all  events  so  as  to  fur- 
nish an  inference,  that,  being  subject  to  such  charge,  they 
must  be  entitled  to  a  surplus  of  the  rents  arising  by  an  increase 
in  the  value  of  the  property. 


By  indenture,  dated  the  12th  of  May,  1619,  John 
Bancks,  citizen  and  mercer  of  London,  granted,  bar- 
gained, and  sold  to  Sir  Baptist  Hicks,  and  others 
tlierein  mentioned,  and  their  heirs  and  assigns,  a  mes- 
suage or  tenement,  with  all  buildings,  gardens,  and 
other  appurtenances  thereto  belonging,  situate  in 
Holloway,  in  the  parish  of  Islington,  in  the  county 
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of  Middlesex ;   and  also  three  crofts,  or  closes  of      l^^- 
pasture-ground^  with  the  appurtenances,  containing  by  tbb  mystery 
estimation  six  acres^  to  the  said  messuage  adjoining. 

By  a  further  indenture,  also  dated  the  12th  of  May, 
1619,  and  made  and  executed  by  and  between  the 
said  John  Bancks,  of  the  first  part;  the  said  Sir  Bap- 
tist Hicks,  and  the  other  trustees  of  the  second  part ; 
and  the  wardens  and  commonalty  of  the  Mystery  t)f 
Mercers  of  the  city  of  London,  of  the  third  part ;  and 
by  a  schedule  thereunto  annexed,  it  was  declared  that 
the  conyeyance  thereinbefore  mentioned,  was  made 
upon  trust,  that  the  said  Sir  Baptist  Hicks,  and  the 
other  trustees,  should  permit  the  said  John  Bancks  to 
receive  the  rents  and  profits  during  his  life ;  and  that, 
after  his  deaths  they  should  receive  the  yearly  rent  of 
IT/.,  for  which  the  said  premises  were  then  demised, 
under  a  lease  granted  by  the  said  John  Bancks,  and 
all  other  rents  and  profits  thereof  to  grow  due  and 
payable,  and  the  monies  thereof  arising,  should  yearly 
and  for  ever,  well  and  truly  pay  and  delivar  to  the 
reater*warden  of  the  Company  of  Mercers  for  the 
time  being :  and  that  the  wardens  and  commonalty 
of  the  Mercers,  and  their  successors,  should,  from 
and  after  the  decease  of  the  said  John  Bancks,  yearly, 
for  ever,  pay  and  dispose  all  the  said  monies,  so  from 
time  to  time  to  be  paid  and  delivered  to  them  as  afore- 
said, to  the  purposes  following:  viz.  to  the  governors 
of  Christ's  Hospital  in  London,  yearly,  the  sum  of 
5/.  to  be  distributed  as  folfows :  for  a  sermon  on  the 
day  of  election  of  the  governors,  \l.2s.\  for  a  dinner 
for  the  governors,  1/.  6*.  8rf»;  for  the  two  clerks,  2*^ 
each ;  for  cakes  and  wine,  1  /.  6*.  8rf. ;  for  the  stew- 
a  ds,  2«.  ^d.^  the  matron,  2s.  %d.^  the  beadles,  4^^ 
making  together  9«. ;  for  the  poor  of  Christ  Church 
parish,  if  the  sermon  should  be  preached  tha%,  69.  Sd. 
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1828.  for  the  minister  of  Christ  Church,  28. ;  for  the  two 
I^RV  clerks  and  sexton,  3s. :  and  abo  the  sum  of  1l.  149. 
for  seven  sermcms,  to  be  preached  t^  learned  divines 
tViml?  "*  *^^  Mercers'  Church,  yearly,  upon  Midsum- 
mer-^lay,  Michaelmas-day,  the  day  of  the  ccmfir- 
mation  of  new  wardens  of  the  company,  and  the  four 
general  court  days  of  the  said  company,  every  s^- 
mon  22s. ;  and  also  to  the  renter-warden  of  the  said 
company,  the  sum  of  1/. ;  and  also  to  the  said  com«- 
pany'«  chi^Iain,  %s.  Sd. ;  and  also  to  the  clerk  of  the 
said  company,  10^. ;  to  the  beadle,  39.  46?. ;  to  the 
sexton  and  keeper  of  the  chapel^  69.  8d. :  and  also 
for  a  dinner,  every  third  or  fiflh  year,  for  the  wardens 
and  s(Hne  of  the  feoffees,  with  three  workmen  to  view 
the  reparations,  3/. ;  and  to  each  of  the  three  wwk- 
men,  29.  each;  and  also  to  the  Company  of  Barber 
Sm^eons,  London,  20s.  yearly,  to  be  distributed  on 
the  11th  day  of  May,  yeariy,  to  twelve  poor  house- 
holders or  widows  of  the  said  cempany,  in  beef, 
bread,  and  two-pence  a  piece  in  money,  and  each  of 
them  one  wooden  platter;  and  to  the  clerk  t^  the 
same  company,  29. 

New  trustees  had  been  from  time  to  time  diosen 
out  of  the  Mercers'  Company,  to  whcHn  the  estate 
had  been  from  time  to  time  conveyed. 

The  trust  estate  consisting  of  a  d weOing-house^  and 
about  six  acres  of  land,  were  let  from  the  year  1031 , 
when  the  rents  became  iSrst  recdvable  by  the  trus- 
tees, to  1T33,  for  the  annual  sum  of  IT/. ;  and  from 
the  year  1T83  to  1176,  for  the  annual  sum  of  14/. 
About  the  year  1749,  the  rent  of  14/.  being  insuffi- 
cient to  defray  the  expenses  of  the  seveiul  purposes 
specified  in  the  indenture  hereinbefore  mentioned,  the 
seven  annual  sermons  above  mentioned  were  reduced, 
by  a  resolution  of  a  general  court  of  the  Company 


ON  APPEALS  AND  WRIT9  OF  ERROU.  187 

of  MercerSj  to  the  number  of  four,  which  last  men-      ^828. 
tiooed  number  continued  to  be  preached  till  the  year  Tu^MmERT 
1820,  when  at  a  general  court  of  the  company,  held  on  ®'  "ercbrs 
the  30th  of  March,  the  former  resolution  was  rescind-    attorkey 

OENBRAL* 

ed,  and  the  seven  sermons  had  since  been  preached  in 
the  manner  directed  in  the  deed. 

The  premises  were  let  from  the  year  1776  to  1797 
at  the  rent  of  21  /.  per  annum ;  and  from  the  year 
1797  to  1816,  at  a  rent  of  302.  per  annum.  In  the 
year  1816  the  premises  were  let  for  the  term  of  seven 
years,  at  the  annual  rent  of  84L,  which  was  the  rent 
at  the  date  of  the  appeal. 

AJl  the  other  payments  specified  in  the  indentures, 
had  been  satisfied  by  the  company,  excepting  that  as  no 
periodical  visit  to  view  the  repairs  of  the  tenement 
took  place,  no  specific  dinner  was  provided,  nor  were 
any  workmen  paid  as  directed  on  such  visitations,  and 
except  that  the  annuity  of  6/.  to  Christ's  Hospital,  in 
the  year  1811,  was  purchased  by  the  Company  of 
Mercers  from  the  hospital,  under  the  authority  of  cer- 
tain acts  of  parliament,  made  and  passed  for  the  re- 
demption of  the  land-tax. 

The  payments  dkected  to  be  made  under  the  in- 
denture, amounted  to  about  the  sum  of  17/.,  being 
the  then  annual  value  and  proceeds  of  the  premises ; 
and  the  sum  of  67/.  per  annum,  the  exeess  of  the  im- 
proved rent  of  the  premises,  had  been,  ever  since  the 
year  1816,  carried  to  the  general  account  of  the  Com- 
pany of  Mercers,  and  applied,  with  their  oth^  funds, 
for  their  general  purposes,  and  not  to  any  charitable 
purpose. 

John  Bancks,  by  his  will,  dated  the  20th  of  May, 
1630,  among  other  things,  gave  and  bequeathed  to 
the  Company  of  Mercers  the  sum  of  200/.,  and  he 
thereby  directed  and  empowered  tlie  company  to 
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18^.      lend  out  from  time  to  time  for  ever,  the  said  som  to 
TiiEtrmTRY  two  young-  men  of  the  said  company  for  the  term  of 
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five  years  successively,  at  the  rate  and  interest  of  three 
ATTORNEY  per  cent,  per  annum  ;  the  yearly  benefit  thereof  to  be 
put  to  the  account  of  his  lands  at  Holloway.  This 
sum  was  received  by  the  company,  but  at  the  time  of  . 
hearing  the  cause,  the  money  had  not  been  lent  out 
in  the  manner  directed  by  the  will,  no  applicaticwi 
having  been  made  for  the  loan. 

These  facts  coming  to  the  knowledge  of  the  com- 
missioners, appointed  under  the  statute  59  Geo.  3. 
c.  91,  in  the  course  of  their  inquiries^  it  appeared  to 
them  that  the  Appellants  were  not  entitled  to  retain 
such  surplus  for  their  own  use,  but  that  the  whole  erf* 
the  rents  ought  to  be  applied  to  the  purposes  specified 
by  the  donor.  They  accoixlingly  certified  the  partir 
culai-s  to  the  Attorney  General,  who  thereupon  filed 
an  information  in  the  Court  of  Exchequer  against  the 
Appellants  and  their  trustees,  stating  the  above  cir* 
cumstances,  and  praying  that  it  might  be  declared 
'  that  the  Appellants  were  mere  trustees  for  the  distri* 
bution  of  the  whole  incx)me  of  the  Charity  Estate, 
and  ought  to  apply  the  increased  rents  to  the  purposes 
mentioned  in  the  original  deed  of  foundation,  or  such 
other  charitable  purposes  as  the  court  should  direct ; 
and  that  they  might  be  decreed  to  account  for  all  the 
surplus  rents  received  by  them  since  1816,  as  well  as 
for  the  interest  of  the  sum  of  200/.  bequeathed  by 
die  donor's  will,  and  to  pay  what  might  appear  to  be 
due  from  them  into  court,  and  that  it  might  be  referred 
to  one  of  the  Masters  of  the  court  to  approve  of  a 
scheme  for  the  due  application  of  such  arrears,  and 
of  all  the  future  income. 

To  this  information  the  Appellants  and  trustees  put 
ji)  their  answer,  which  admitted  the  facts  alleged. 
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The  answer  having  been  replied  to,  the  cause  came  l^^- 
<»  to  be  heard  on  the  27th  of  April,  18^6,:before  the 
Lord  Chief  Baron  of  the  Exchequer,  when  the  deeds 
of  foundation  having  been  read,  the  cause  stood  for  attorwey 
judgment,  and  on  the  30th  of  May  following  the 
Lord  Chief  Baron  pronounced  his  decree,  whereby  it 
was  declared,  that  the  Appellants  were  trustees  of  the 
rents,  and  of  the  augmented  rents  of  the  estates,  and 
of  the  interest  of  the  sum  of  200/.  in  the  plead- 
'  ings  mentioned ;  and  that  the  surplus  rents  and  the 
said  interest,  after  answering  the  several  payments 
directed  to  be  made  by  the  said  deed  of  the  12th  of 
May,  1619,  were  applicable  to  such  and  the  same 
purposes  as  the  testator^  John  Bancks,  directed  the 
rents  of  such  estate  to  be  applied  to,  by  the  aforesaid 
deed  of  the  12th  day  of  May,  1819,  without  preju- 
dice nevertheless  to  tlie  question  how  far  the  Appel- 
lants were  intitled  to  partake  of  or  share  the  said  in- 
creased or  augmented  rents,  with  referoice  to  their 
share  or  benefit  in  the  said  original  rent  given  to  the 
Appellants  by  the  said  deed  of  the  >  12th  of  May, 
1619,  and  directed  accounts  of  the  said  rents  to  be 
taken  accordingly. 

From  this  decree  the  appeal  was  presaited. 


Fot  the  Aidants— iJfr,  Bickersteth  and  Mr. 
Monro. 

For  the  Respondents — ^The  Attorney  General 
and  Mr.  Pemherton. 


The  Lard  Chancellor. — ^There  is  another  case  of  lath  July, 
a  similar  description  to  that  which  your  Lordships 
have  just  decided,  a  case  in  which  the  Wardens  and 
Commonalty  of  the  Mystery  of  Mercers  of  the  City  of 
London,  are  Appellants,  and  His  Majesty's  Attorney 
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182&  General,  is  Respondent.  That  was  a  case  arising  but 
THBMYiTBRT  of  a  ChaHty,  founded  by  a  person  of  the  name  of 
OP  MMCBRs  Ban^jj^g^  Tjjg  provisions  of  the  deed  are  extremely 
ATTORKBY  gioiilar,  aud  it  does  not  appear  to  me  that  there  is  any 
material  distinction  between  the  two  cases.  The  only 
distinction  adverted  to,  was,  that  it  was  supposed  that 
to  the  extent  of  6/.  the  Corporation  would  at  all  events 
be  chargeable ;  and  therefore  if  they  yrere  liable  in 
case  of  diminution  of  rents,  to  the  extent  of  6/.,  it  was 
contended  that  they  would  be  entitled  to  the  surplus ; 
I  think  this  arises  entirely  from  a  misapprehension  of 
the  nature  of  the  clause.  It  concludes  with  a  proviso 
in  these  terms  :  ^^  That  if  it  should  happen  that  the 
messuage  and  premises  should  at  any  time  thereafter 
be  lawfully  evicted,  then  and  immediately  from  thence- 
forth the  said  company  should  be  discharged  from 
any  further  payment  or  continuance  of  the  uses  afore- 
said, or  if  the  said  messuage  and  other  premises  should 
by  alteration  of  times  so  much  decay  in  rent,  that  the 
uses  above  mentioned  could  not  be  supported  there- 
with, in  such  case  the  said  company  should  only  be 
chargeable  with  the  paynoents  appointed  to  Christ's 
Hospital,  and  to  the  Company  of  Barber  Surgeons, 
being  6/.  yearly ;  and  from  thenceforth  it  should  be 
lawful  for  the  said  Mercers'  Company  to  make  such  a 
dedication  and  abatement  of  aU  the  sums  of  money 
therein  before  Umited,  except  the  said  6/.  to  Christ's 
Hospital  and  the  Company  of  Barber  Sui^geons,  as 
should  be  answerable  to  the  fall  of  rents  which  should 
so  happen,  and  as  the  said  Mercers'  Company  should 
think  fit."  I  do  not  think,  taking  this  clause  altogether^ 
that  it  was  the  intention  to  make  the  company  at  all 
events  chargeable  for  the  payment  of  6/.  to  Christ's 
Hospital  and  the  Company  of  Barber  Sui^geons,  but 
that  the  obvious  import  of  the  clause  was  this :  If  the 
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parties  are  evicted,  if  the  Mercers'  Company  are  l^®®- 
entirely  evicted  fit»n  the  property,  they  are  to  be  thc  mystery 
refieved  from  all  liability ;  and  if  there  shaU  be  a  re-  ^'  "f  ""^» 
duction  of  the  rents,  then  in  the  first  instance  the  attorhw 
62.  is  at  all  events  to  be  paid  to  the  Barbers'  Com- 
pany And  Christ's  Hospital,  md  the  surplus  above  6/. 
to  be  divided  among  the  other  objects  of  the  charity, 
rateably.  But  on  a  supposition  which  it  was  not  very 
easy  to  make,  that  the  rents  should  be  reduced  below 
the  6/. :  it  was  never  intended,  is  I  conceive,  on  the 
&ir  construction  of  this  instrument,  that  the  Mercers' 
Company  would  be  bound  to  pay  the  6/.  to  the 
Barbers'  Company  and  Christ's  Hospital,  but  only  so 
much  as  they  shodd  receive.  I  apprehend  that  the 
ai^gument  built  upon  the  interpretation  of  this  clause, 
putting  that  interpretation  upon  it,  which  it  was  sup- 
posed at  the  bar  to  bear,  cannot  be  supported,  and 
therefore  that  this  case  falls  precisely  within  the  prin- 
ciple of  the  former  decision,  and  therefore  I  recom- 
mend to  your  Lordships  that  this  Judgment  also 
should  be  ajffirmed. 


Judgment  affirmed. 
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ENGLAND. 

(court  of  EXCHEQUER.) 

Hannah  RuscxuuBE  «    •    -     -    *    Appellant. 

Richard  Hare»  Mary  Ruscobibe,^ 

William  Long,   and  Richard >  ^^^pwufenfa. 
Meade   -------     ^ 

N.  being  intitled  to  certain  lands  as  issue  in  tail,  conveys  them 
in  1749.  by  lease  and  release  to  a  mortgagee  in  fee  to  secure 
800/.  borrowed^  and  leTie»  a  fine  of  the  lands  porsuant  to 
covenant  for  the  purpose  of  perfecting  the  security.  In  1702 
N.  borrows  450/.,  and  charges  it  upon  the  same  lands  by  deed- 
poll.  N.  died  in  1764,  leaving  the  charge  upon  the  lands  of 
the  aggregate  sum  of  1,250(,  with  an  arrear  of  interest,  and  he 
by  his  will  devised  all  his  lands  to  M.  his  wife.  In  1766,  M. 
having  married  A.  B.,  they  by  lease  and  release  reciting  the 
mortgage,  and  that  A.  B.  had  paid  the  interest,  grant  and  con- 
firm the  mortgaged  lands  to  the  mortgagee^  reserving  the  equity 
of  redemption  to  A.  B.,  his  heirs,  &c.  By  a  deed  in  1789, 
300/.,  an  arrear  of  interest,  is  added  to  •  the  principal,  and  the 
aggregate  sura  of  1,&50/.  is  charged  on  the  lands,  subject 
to  redemption  as  by  the  former  deed«  M.  died  in  1794, 
leaving  R.  H.,  a  son  by  the  first  husband,  her  heir  at  law.  In 
'  1797  A.  B.  sold  part  of  the  mortgaged  lands,  and  in  conside- 
ration of  2,000/.  principal  and  interest,  paid  to  the  mortgagee, 
and  600/.  paid  to  A.  B.,  he  and  the  mortgagee  conveyed  such 
part  of  the  lands  to  R.  R. ,  the  purchaser.  The  rest  of  the  lands 
was  conveyed  by  the  mortgagee  to  A.  B.  who  died  in  1799, 
Under  these  circumstances  the  heir  at  law  of  M.  filed  a  bill  in 
the  Exchequer  to  redeem  the  lands,  and  the  court  decreed  that 
he  was  intitled  to  redeem  on  payment  of  the  principal  money 
due  upon  the  mortgage,  and  interest  calculated  from  the  deatb 
of  A.  B.  Upon  appeal  to  the  House  of  Lords  from  this  decree, 
it  was  declared  that  R.  H.,  as  heir  at  law  of  M.,  was  intitled^ 
notwithstanding  the  proviso  for  redemption  reserved  to  A.  B.  by^ 
the  deed  made  between  him  and  the  mortgagee,  to  redeem  th& 
lands  *'  on  payment  of  the  principal  money  and  interest,  due 
ai  the  death  o/M.  on  the  aggregate  sum  of  1,250/.     Such  in-' 
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'  terest  to  be  computed  according  to  the  proviso  in  the  inden^ 
iure  of  release  and  mortgaged  A.  B.,  being  intitled  in 
equity  to  have  the  interest  due  at  the  death  of  his  wife  added 
to  the  principal,  and  considered  as  an  aggreg^ate  sum  with  the 
principal,  A.  B.  and  M^  his  wife  not  being  bound  to  keep  down 
the  interest  during  her  life  for  the  benefit  of  her  heir  at  law,  &c. 
and  that  an  account  should  be  taken  of  what  was  due  for  prin* 
cipal  and  interest  on  the  mortgage  at  the  death  of  M.  The 
decree  of  the  Exchequer  being  varied  according  to  this  order, 
it  was  referred  to  the  Master  to  take  the  accounts  so  directed, 
and  it  appeared  in  evidence  before  him  that  A.  B.  and  M.  his 
vrife,  during  her  life,  paid  to  the  mortgagee,  on  account  of  inte- 
rest, 1,500/.  9  that  the  Master  in  his  report  did  not  include  this 
sum,  but  reported  that  there  was  due  upon  this  account  for 
principal  1,250/.  and  for  interest  at  the  death  of  M.  286/.  9«.  Id. 
On  this  ground  exceptions  were  taken  to  the  report,  which 
being  in  this  respect  confirmed,  and  a  decree  made  upon  farther 
directions  accordingly,  a  farther  appeal  was  presented  to  the 
House  of  Lords. 

But  the  decree  was  afiirroed,  the  House  being  of  opinion  that  the 
representative  of  the  husband  was  not  intitled,  as  against  the 
heir  of  the  wife,  to  an  allowance  of  interest  actually  paid  by  the 
husband  during  the  life  of  his  wife,  and  that  the  former  order 
of  the  House,  directing  the  account  of  interest  due  on  the 
mortgage  at  the  death  of  M.  meant  interest  actually  due. 
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By  a  will,  made  in  the  year  1T24,  Nicholas  Hare 
devised  the  lands  in  question  in  this  cause  to  his  son 
Nicholas  Hare  for  99  years,  if  he  should  so  long  live ; 
and  after  the  determination  of  that  estate,  unto  the 
issue  of  the  body  of  that  son,  lawfully  begotten,  with 
remaijiders'^over. 

Nicholas  Hare,  the  son,  entered  upon  the  lands,  and 
continued  in  possession  till  he  died  intestate,  where- 
upon his  son,  Nicholas  Hare,  who  was  the  grandson 
of  the  first  named  Nicholas  Hare,  became  possessed 
of,  and  intitled  to  the  lands.  By  indentures  of  lease 
and  release  dated  the  1st  and  2nd  daysof  March,  1T49, 
the  rel^ise  being  made  between  Nicholas  Hare  the 
grandson,  on  the  one  part,  and  William  House  of  the 
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Other  part,  Nicholas  Hare,  in  consideration  of  800/. 
paid  to  him  by  William  House,  conveyed  unto  the  said 
William  House,  his  heirs  and  assigns,  all  and  singular 
the  estates  devised  by  the  said  will,  as  also  other 
estates,  of  which  Nidiolas  Hare  the  grandson  was 
seised  in  fee,  to  hold  the  same  unto  and  to  the  use  of 
William  House,  his  heirs  and  assigns,  with  a  proviso 
for  redeeming  the  same  on  payment  of  the  sum  of  800/., 
with  interest  at  the  rate  of  4/.  bs.  percent,  perantmm, 
which  William  House  agreed  to  accept  in  lien  of  52. 
per  cent,  per  annnm,  in  case  of  punctual  payment ; 
and  Nicholas  Hare  covenanted  with  William  House 
to  levy  a  fine  of  the  estates,  which  was  afterwards  duly 
levied  accordingly. 

In  a  few  years  ajfterwards  Nicholas  Hare  borrowed 
a  further  sum  of  450/.  from  William  House,  on  the 
security  of  the  same  estates,  and  in  order  to  perfect 
the  security,  Nicholas  Hare  executed  a  deed-polU  dated 
the  1st  day  of  June,  1762,  whereby  he  charged  all  the 
lands  with  the  payment  of  the  sum  of  450/.,  and  inte- 
rest at  the  rate  of  4/.  5^.  per  cent,  per  annum. 

Nicholas  Hare,  the  moilgagor,  never  redeemed  the 
Tands,  but  died  in  the  year  1T64,  having  by  his  will, 
dated  the  21st  of  June,  1751/ devised  all  his  freehold 
estates  and  lands  of  inheritance  whatsoever,  to  his 
wife  Mary  Hare,  her  heirs  and  assigns,  and  he  ap- 
pointed her  sole  executrix  of  his  will,  and  she  duly 
proved  the  same. 

In  the  year  1765,  Mary  Hare  intermarried  with 
Alexander  Bruford  the  elder,  and  Alexander  Bruford 
the  elder,  and  his  wife,  were  in  the  possession  of  the 
mortgaged  estates  from  the  death  of  Nicholas  Hare, 
the  mortgagor,  until  the  death  of  Mary  Bruford. 

In  the  year  1766  Alexander  Bruford  the  elder,  and 
Mary  his  wife,  executed  certain  indentures  of  lease 
and  release,  bearing  date  the  2d  and  3d  of  February, 
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1766,  which  were  made  between  Alexander  Bruford       1828. 
and  Mary  his  wife,  of  the  one  part,  and  William 
House  of  the  other  part,  whereby,  after  reciting  the 
indentures  of  lease  and  release  of  the  1st  and  2d  of 
March,  1749,  and  the  deed-poll  of  the  1st  of  June, 
1162,  and  that  the  sums  of  800/.  and  460/.  thereby  se- 
cured, were  not  paid ;  and  after  also  reciting  the  death  of 
Nicholas  Hare,  and  his  will,  and  the  marriage  of  Mary 
Hare  with  Alexander  Bruford,  and  that  the  sums  of 
8002.  and  4602.  were  still  due,  but  that  all  the  interest 
had  been  paid  up  to  that  time  by  Alexander  Bru- 
ford ;  it  was  witnessed,  that  for  the  better  securing  the 
two  several  sumsof  8002.  and  4602.  unto  William  House, 
his  executors,  administrators,  and  assigns,  together 
with  interest  for  the  same,  as  therein  mentioned,  Alex- 
ander Bruford  and  Mary  his  wife  granted,  &c.  to 
William  House,  his  heirs  and  assigns,  all  the  estates, 
to  hjfW  the  estates  unto  and  to  the  use  of  William 
House,  his  heirs  and  assigns,  discharged  of  the  former 
proviso  for  redemption,   but  subject  to  the  proviso 
therein  contained,  viz.  that  in  case  Alexander  Bru- 
ford, his  executors,  administrators,  or  assigns  should 
pay  the  two  several  sums  of  8002.  and  4602.,  and  all 
interest  due  thereon,  at  the  time  therein  mentioned,  to 
William  House,    his  executors,    adminiMrators,  or 
assigns,  clear  of  all  incumbrances,  the  said  William 
House,  his  heirs  or  assigns,  would  at  any  time  or 
times  thereafter,  at  the  request,  and  at  the  costs  and 
charges  in  the  law  of  Alexander  Bruford,  his  heirs  or 
assigns,  release  and  convey  the  messuages  or  tene- 
ments, lands,  and  premises  thereby  released,  to  the 
said  Alexander  Bruford,  his  heirs  and  assigns  forever, 
ox  as  he  or  they  should  in  that  behalf  direct  or  appoint ; 
and  it  was  thereby  declai*ed  and  agreed,  by  and  be- 
tween the  parties  thereto,  and  Alexander  Braford  and 
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Mary  his  wife  did  joinljy  and  separately  declare  aad 
agree,  that  all  fines  and  recoveries,  conveyances,  and 
assurances  theretofore  made,  levied,  or  suffered  of  tlie 
said  premises,  and  particularly  a  fine  then  agreed  to 
be  levied,  and  which  Alexander  Bruford  covenanted 
for  himself  and  Mary  his  wife,  to  levy  to  William 
House,  his  heirs  and  assigns,  should  be  and  enure  to 
and  for  the  proper  use  of  William  House,  his  heirs  and 
assigns,  subject  to  the  condition  of  redemption,  above 
mentioned. 

The  fine  was  afterwanis  levied  according  to  the 
covenant,  and  Alexander  Bruford  executed  a  bond  to 
William  House,  as  a  collateral  security  for  the  due 
payment  of  the  said  mortgage  money. 

The  interest  on  the  mortgage  was  not  duly  paid, 
and  in  the  year  1189  there  was  due  to  William  House, 
the  sum  of  300/.  for  interest  on  the  1,260/. ;  where- 
upon Alexander  Bruford  the  elder  and  William  Hpuse 
agreed  that  the  interest  should  be  added  to  the  prin- 
cipal sum,  and  that  a  further  moitgage  should  be 
made  to  secure  the  same,  and  that  accordingly  an  in- 
denture, dated  the  3d  of  February,  1189,  was  made 
between  Alexander  Bruford  of  the  one  part,  and 
William  House  of  the  other  part,  whereby  it  was  wit- 
nessed, that  in  order  to  secure  the  two  sums  of  1,250/. 
and  300/.,  making  together  1,550/.,  the  sslid  Alexander 
Bruford  did  grant,  release,  and  confirm  to  William 
House,  his  heirs  and  assigns,  all  the  aforesaid  estates, 
to  hold  the  same  in  fee,  subject  to  redemption,  on  pay- 
ment by  Alexander  Bruford,  his  heirs  or  assigns,  of 
the  principal  sum  of  1,650/.  with  interest. 

William  House,  the  mortgagee,  died  on  the  2l8t 
of  May,  1T91,  leaving  his  son  William  House  his 
heir-at-law,  and  having  by  his  will  appointed  his  son 
his  sole  executor;  William  House,  the  son,  proved 
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his  &ther's  wfll,  and  th»t^  becanie  his  legal  p^-       ^^^a 
Miial  representative.  romoui 

Mary  Braford,  the  wife  of  AJexander  Bniford  the  ^^ 
elder,  died  in  the  year  1T94,  leaving  Richard  Hare, 
hcF  only  child  by  her  fint  husband,  Nidbiolas  Hare, 
her  heir-at-law,  Alexander  Bniford  the  elder,  her 
second  husband,  and  Alexander  Bniford,  her  eldest 
son  by  het  second  marriage. 

In  the  year  1T9T  Alexander  Bniford  the  elder 
agreed  with  Richard  Ruscombe  for  the  sale  to  him  of 
part  of  the  mortgaged  estates,  and  thiereupon  inden- 
tures of  lease  and  release,  bearing  date  respectively 
the  20th  and  21st  of  June,  179T,  were  made  between 
William  House,  the  son  of  the  moptgagiee,  of  the  first 
part,  Alexander  Bniford  of  the  second  part,  Richard 
Rnscombe  of  the  third  part,  and  William  Long  of  the 
fourth  part;  whereby  after  reciting,  amongst  other 
thin^,  that  upon  an  account  that  day  made  up  and 
fairly  stated  by  and  between  Alexander  Bniford  the 
elder  and  William  House,  there  appeared  to  be  due 
and  owmg  to  WiUiam  House,  for  principal  and  inte- 
rest, on  and  by  virtue  of  the  several  therein  recited 
securities,  the  Aill  sum  of  2,000/. ;  it  was  witnessed, 
that  in  consideration  of  the  sum  of  2,000/.  to  the  said 
William  House,  paid  by  Richard  Ruscombe,  and  of 
the  further  sum  of  600/.  paid  by  Richard  Ruscombe 
to  Alexander  Bniford  the  elder,  William  House  re- 
leased and  conveyed,  and  Alexander  Bniford  the 
elder  granted,  ratified,  and  confirmed  unto  Richard 
Ruscombe  and  William  Long,  the  estates  and  pre^ 
mises  therein  particularly  described,  which  were  part 
of  the  mortgaged  estates,  to  bold  to  Richard  Rus- 
combe and  William  Long,  to  the  use  of  such  person, 
and  for  such  purpose,  as  Richard  Ruscombe  by  deed 
or  will  should  appoint ;  and  m  default  thereof,  to  the 
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1^-       use  of  William  Long,  his  heirs  and  assigns,  during 
the  life  of  Richard  Ruscombe,  but  in  trust  for  Richard 
Ruscombe ;  and  after  the  determination  of  that  estate, 
Md  oiber*.    tQ  tiie  use  of  jjje  right  heirs  of  Richard  Ruscombe. 

Upon  the  execution  of  the  conveyance,  Richard 
Ruscombe  paid  his  purchase  money,  and  was  let  into 
possession  of  that  part  of  the  estate  which  was  so  pur- 
chased by  him,  and  he  continued  in  possession  thereof 
to  the  time  of  his  death. 

The  mortgage  to  William  House  was,  by  means  of 
the  2,000/.  paid  to  him,  fully  paid  off  and  satisfied, 
and  William  House  reconveyed  the  remainder  of  the 
estates  to  Alexander  Bruford  the  elder,  and  the  same 
was  held  and  enjoyed  by  Alexander  Bruford  the  elder 
during  the  remainder  of  his  life. 

Alexander  Bruford  the  elder  died  in  the  month  of 
May,  1T99,  having  by  his  will  appointed  his  sons, 
namely,  Alexander  Bruford,  who  was  his  heir-at-law, 
and  Francis  Bruford,  his  executors;  and  he  also  de- 
vised to  them,  in  fee,  all  his  real  estates. 

Alexander  Bruford  and  Francis  Bruford  proved  the 
will  ^f  their  father,  and  on  his  death  entered  upon 
and  took  possession  of  the  i*emainder  of  the  mortgaged 
•  estates  so  reconveyed  to  their  father  by  William  House 
as  aforesaid,  and  they  continued  in  possession  thereof 
at  the  tim6  when  the  present  suit  was  instituted  by 
Richard  Hare,  the  heir-at-law  of  Mary  Bruford. 

The  suit  was  instituted  in  the  Court  of  Exchequer 
in  Trinity  Term,  1800,  by  Richard  Hare,  against 
William  House,  Richard  Ruscombe,  Alexander  Bru- 
ford, Francis  Bruford.  and  William  Long;  and  Wil- 
liam House  having  died,  the  suit  was  revived  against 
Mary  Woodland,  his  heiress-at-law  and  executrix, 
and  Francis  Bruford  having  become  bankrupt,  a  sup- 
plemental bill  was  filed  against  William  Gray  and 
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John  Slade,  his  assignees,  and  the  original  bill  was  ^®^- 
amended ;  and  by  the  bill  it  was  stated  to  the  effect  ri»^^b 
aforesaid,  and  that  Richard  Hare  was  entitled  to  the 
possession  of  the  estates,  subject  to  the  mortgages 
which  affected  the  same,  and  therefore  prayed  that 
the  usual  accounts  might  be  taken,  and  that  upon 
payment  by  the  said  Richard  Hare  of  what  should  be 
found  due  to  the  said  William  House  upon  taking 
the  accounts,  Richard  Hare  might  be  at  liberty  to 
redeem  the  premises ;  and  that  William  House,  and 
all  necessary  parties  might  be  decreed  to  convey  the 
premises  to  Richard  Hare,  and  to  deliver  to  him  the 
possession  thereof,  and  of  all  deeds,  papers,  and  wri- 
tings relating  thereto. 

Alexander  Uruford  and  Francis  Bruford,  by  their 
answer,  submitted,  that  under  the  several  assurances 
and  transactions  therein  stated,  the  mortgaged  es- 
tates absolutely  vested  in  their  father,  Alexander  Bru- 
ford the  elder,  in  fee,  subject  only  to  the  payment  of 
what  was  due  on  the  mortgage  to  William  House, 
and  they  respectively  claimed  to  be  entitled  to  the 
absolute  fee  simple  and  inheritance,  as  tenants  in 
common,  of  all  such  part  of  the  estates  and  premises 
contained  in  the  indentures  of  the  1st  and  2d  March, 
1749,  as  had  not  been  purchased  by  and  conveyed  to 
Richard  Ruscombe. 

Richard  Ruscombe,  by  his  answer,  set  forth  his 
purchase  deed,  and  claimed  to  be  entitled  in  fee  to  the 
estate  and  premises  therein  conveyed,  as  a  purchaser 
for  a  valuable  consideration,  without  notice  of  Ri- 
chard Hare's  alleged  title  or  claim. 

Wilham  Long,  by  his  answer,  stated  that  he  was 
seised  of  the  estate  sold  to  the  Appellant  Richard 
Ruscombe,  as  his  trustee  only ;  and  that  he  had  not 
any  beneficial  \t\terest  therein. 
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1828.  William  Gray  and  John  Slade  having  also  an- 

RUBcoMBB  swered  the  bill,  the  answers  were  replied  to,  and  the 
cause  was  heard  on  the  ITth  of  December,  1813 ;  and 
by  the  decree  which  bore  date  the  2d  of  July,  1814, 
(being  then  passed  and  entered,)  it  was  declwed  that 
Richard  Hare  was  entitled  to  redeem  the  estates,  and 
such  accounts  as  therein  mentioned  were  directed  to 
be  taken.  In  the  directions  for  taking  such  accounts 
no  interest  was  directed  to  be  allowed  to  Richard 
Ruscombe  upon  the  mortgage,  prior  to  the  death  of 
Alexander  Bruford  the  elder. 

From  this  decree  Richard  Ruscombe  and  Alex- 
ander Bruford  appealed  to  the  House  of  Lords,  pray- 
ing that  the  decree  might  be  reversed,  and  submitted 
that  if  the  same  ought  not  to  be  wholly  reversed,  yet 
that  the  same  should  be  varied,  because,  at  the  death 
of  Alexander  Bruford  the  elder,  no  interest  had  been 
paid  upon  thQ  mortgage  for  many  years,  which 
amounted  in  the  year  1797,  together  with  the  princi- 
pal money,  to  the  sum  of  2,000/.,  as  appeared  by  the 
deeds  of  the  20th  and  2l8t  of  June,  1797;  whereas 
by  the  decree  no  interest  was  allowed  to  Richard 
Ruscombe  upon  the  mortgage,  prior  to  the  death  of 
Alexander  Bruford. 

Pending  the  appeal  Richard  Ruscombe  died,  hav- 
ing made  his  will,  whereby  he.  devised  all  his  estates 
to  William  Long  and  Richard  Meade,  in  trust  for 
Hannah  Ruscombe  his  widow,  and  Mary  Ruscombe 
his  daughter;  and  lie  appointed  Hannah  Ruscombe 
his  sole  executrix  and  residuary  legatee^  who  proved 
the  will ;  and  upon  the  petition  of  Alexander  Bru- 
ford, William  Long,  Richard  Meade,  Hannah  Rus- 
combe,  and  Mary  Ruscombe,  the  appeal  being  revived, 
it  was  heard  on  the  23d  of  June,  1817,  and  the  6th 
of  February,  1818 ;  and  by  an  order  of  the  House  of 
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Lords,  dated  the  9th  of  June,  1818,  it  was  ordered 
and  adjudged  that  the  decree  of  the  Court  of  Exche- 
quer should  be  varied  as  therein  mentioned ;  and  that 
it  should  be  referred  back  to  the  court,  to  review  the 
decree,  and  to  vary  the  same  accordingly,  and  to 
make  such  ftirther  order  as  should  be  consistent  there- 
with, and  asthe  nature  and  circumstances  of  the  case^ 
and  the  deaths  of  parties  might  require. 

In  pursuance  of  the  order  of  the  House  of  Lords^ 
and  by  an  order  of  the  Court  of  Exchequer,  ds^ed  the 
2Tdi  of  February,  1819,  it  was  ordered,  that  the  said 
(Hder  (^  the  House  of  Lords  should  be  incoiporated 
in  the  decree,  and  the  decree  varied  accordingly.  By 
the  decree  so  varied,  it  was  declared  that  die  PlaintiflT 
Richanl  Hare,  as  the  heir-at-law  of  Mary,  hs  late 
mother,  by  Nicholas  Hare,  her  first  husband,  became 
entided  in  equity,  upon  the  death  of  his  mother,  to 
retain  the  estates  in  question,  subject  to  the  interest 
for  life  therein,  of  Alexander  Bruford  the  elder,  deceas- 
ed, her  second  husband,  notwithstanding  the  words  of 
the  proviso  for  redemption,  contained  in  the  inden- 
ture of  release  and  mortgage  of  the  3d  of  February, 
1766,  in  the  pleadings  mentioned,  made  between 
Alexander  Bruford  the  elder,  deceased,  and  Mary^ 
then  his  wife,  of  the  one  part,  and  William  House, 
deceased,  of  the  other  part,  upon  payment  of  the 
principal  money  and  interest,  due  at  the  death  of  the 
said  Mary,  on  the  principal  sums  of  800/.  and  460/. 
making  together  the  sum  of  1,260/.  in  the  indenture 
of  release  and  mortgage  mentioned,  such  interest  to 
be  computed  according  to  the  proviso  in  the  inden-* 
ture  of  release  and  mortgage,  Alexander  Bruford  the. 
dder  being  entided  in  equity  to  have  the  int»est  due 
at  the  deadi  of  his  wife,  added  to  the  principal,  the 
said  Alexander  Bruford  and  Mary  his  wife  not  being 
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^^*      bound  to  keep  down  the  interest  during  her  iiie  lor 
the  bereiit  of  her  heir-at-law:  And  it  was  furdier 
declared  that  Alexander  Bruford  the  elder,  os  t&mnt 
and  other.,    jjy  j|,^  couTtesy,  was  bouud  to  keep  down  the  interest 
of  such  aggregate  sum  out  of  the  rents  and  pn^ts  of 
the  estates,  which  afterwards  accrued  during  his  life; 
and  that  the  Defendant  Richard  Ruscombe  having 
purchased  part  of  the  estates,  and  out  of  the  purchase 
money  paid  the  principal  and  interest  on  the  mortgage, 
was  entitled  to  stand  as  mortgagee  of  the  part  of  the 
estates  conveyed  to  him  for  the  aggrc^te  sum  of 
principal  and  interest,  due  at  tlie  death  of  Mary,  as  an 
aggregate  principal  sum,  which  Alexander  Bruford 
the  elder  had  a  right  to  have  charged  on  the  mort- 
gaged estates ;  but  that  the  Defendant  Richard  Rus- 
combe, standing  as  a  purchaser  in  the  place  of  Alex- 
ander Bruford,  who  was  entitled  to  the  whole  of  the 
estates  for  his  life,  as  tenant  by  the  courtesy,  was 
bound  to  keep  down  the  interest  of  such  aggregate 
sum,  during  the  life  of  Alexander  Bruford  the^eld^, 
so  far  as  the  rents  and  profits  of  the  estates  oMiveyed 
to  him,  and  accrued  during  that  time,  would  extend : 
And  it  was  by  the  decree  referred  to  the  Deputy  Re- 
membrancer of  the  Court,  to  take  an  account  of  what 
was  due  to  the  Defendant  Richard  Ruscombe  for  prin- 
cipal and  interest,  on  the  indenture  of  release  and 
mortgage  of  the  3d  of  February,  1766,  in  the  plead- 
ings mentioned,  at  the  death  of  Mary  Bruford :  audit 
was  ordered  that  the  sum  so  due  to  the  Defendant 
Richard  Ruscombe,  for  principal  and  interest,  at  the 
death  of  Mary  Bruford,  should  form  an  aggr^te 
sum  chargeable  on  the  estates,  by  virtue  of  the  last- 
mentioned  indenture  of  mortgage.    It  was  also  refer- 
red to  the  Deputy  Remembrancer  to  take  an  account 
of  what  was  tlien  due  for  interest  on  such  aggit^te 
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sum,  computing  sudi  iDterest  from  the  death  of  Mary     ^2^1/ 
Broford,  aooording  to  the  rate  of  interest  provided  by    euwombb 
the  last-mentioned  indenture  ci  mortgage :  And  the 
Deputy  Remembrancer  was  also  to  take  an  account 
of  what  (if  any  thing)  had  been  paid,  laid  out,  or 
expended  by  the  Defendant  Richiurd  Ruscombe,  in 
his  lifetime,  or  by  Hannah  Ruscombe  since  his  de- 
cease, for  necessary  repairs  and  lasting  improvements 
in  and  upon  the  mortgaged  premises,  and  to  tax  the 
Defendant  Hannah  Ruscombe,  and  her  late  husband 
Richard  Ruscombe,  their  costs  of  this  suit,  except 
such  parts  of  the  costs  as  related  to,  or  had  been  oc- 
casioned by,  the  Defendant  Richard  Ruscombe,  insist- 
ing upon  being  a  purchaser  of  the  estates  for  a  va- 
hiable  consideration :  And  the  Deputy  Remembrancer 
was  also  to  take  an  account  of  the  rents  and  profits 
oi  part  of  the  estates  conveyed  to  Richard  Ruscombe, 
and  received  by  him  in  his  lifetime,  or  by  Hannah 
RusoMnbe  since  his  decease,  or  which,  without  their 
wilful  default,  might  have  been  received  after  the 
death  of  Mary  Bruford :  and  if  it  should  appear  that 
such  part  of  the  rents  and  profits,  as  accrued  due 
during  the  lifetime  of  Alexander  Bruford  the  elder, 
and  received  by  Richard  Ruscombe,  after  allowances 
for  repairs  and  improvements,  exceeded  the  interest  of 
the  aggregate  sum  computed  from  the  death  of  Mary 
Bruford  to  the  death  of  Alexander  Bruford  the  elder, 
it  was  declared  that  Richard  Ruscombe  was  entitled  to 
retain  such  excess,  as  standing  in  the  place  of  Alexan- 
der Bruford  the  elder ;  but  if  such  last-mentioned  rents 
and  profits,  after  such  allowance  as  aforesaid,  should 
appear  not  to  have  been  sufficient  to  keep  down  the  in- 
terest which  accrued  during  the  same  time  on  such  ag- 
gregate sum,  then  the  court  declared  that  Richard  Rus- 
conribe  was  entitled  to  stand  as  a  creditor  on  the  part 


204 
1828. 


nwcoiiss 

r. 


Mtdothcnb 


CA8BB  or  THB  H008B  OF  ItOBDfi 

oi  the  estates  so  oonveyed  to  him  tor  the  difference, 
such  difference  to  be  paid  out  of  the  future  rents  and 
profits  of  such  part  of  the  estates  which  were  received 
by  him ;  And  for  that  purpose  it  was  further  ordered, 
that  it  should  also  be  referred  to  the  Defrnty  Remem- 
brancer to  taJce  distinct  accounts,  as  against  Richard 
RusGombe,  on  the  mterest  of  the  a^i^ate  amomit 
of  principal  and  interest  due  at  the  death  <tf  Maty 
Bruford,  from  the  time  of  her  death  to  the  death  of 
Alexander  Bruford  the  elder:  and  also  of  the  rents 
and  pn^ts  which  accrued  due  in  the  lifetime  of  Alex- 
ander Brulbrd,  after  the  death  of  Maiy  Bruford, 
receiyed  by  Richard  Ruscombe;  and  if  such  rents 
and  profits,  after  the  allowanoes  aforesaid,  should 
appear  not  to  have  been  sufficient  to  keep  down  the 
interest  of  such  aggr^ate  sumduring  the  life  of  Alex- 
ander Bruford  the  elder,  then  the  Deputy  Remem- 
brancer was  to  carry  the  deficiency  to  the  account  of 
the  rents  and  profits  received  by  Richard  Ruscombe 
after  the  death  of  Alexander  Bruford  the  elder,  and 
to  add  the  same  to  the  intarest  which  accrued  due  on 
the  aggregate  sums  after  his  death ;  and  it  was  fur- 
ther ordered  that  the  rents  and  pitifits,  which  accmed 
after  the  death  of  Alexander  Brufotd  the  elder,  should 
be  applied,  by  the  said  Deputy  Remembrancer,  firat, 
in  payment  of  the  deficiency  (if  any)  of  the  rents  and 
profits  accrued  in  the  lifetime  of  Alexander  Bruford 
the  elder,  to  pay  the  interest  accrued  in  his  lifetime 
as  aforesaid:  and  after  such  application,  or  in  case 
there  should  be  no  such  deficiency,  thai  in  the  dis- 
charge of  the  interest  of  the  aggregate  sum  accrued 
after  the  death  of  the  said  Alexander  Brufoid  the 
elder;  and  that  the  Deputy  Remembrancer  should 
ascertain  the  balance  due  to  or  from  Richard  Rus- 
combe accordingly ;  and  that  the  rents  and  profits 
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from  time  to  time  accrued  after  the  death  of  Alex-  l^^- 
ander  Bruford  the  elder,  should  be  applied  by  the 
Deputy  Remembrance,  iBrst,  to  keep  doiim  the  iute* 
rest,  and  then  to  diminish  the  prindpal  of  such  aggre- 
gate sum ;  and  in  taking  the  said  accounts,  the  De- 
puty Remembrance  was  to  make  such  annual  rests 
as  he  shouM  think  fit ;  and  he  was  to  appoint  a  time 
and  place  for  payment  by  the  said  Plaintiff  to  the  said 
Defendant  Hannah  Ruscombe,  of  what  he  should  find 
to  be  due  to  the  isaid  Hannah  Ruscombe,  upon  taking 
the  aforesaid  accounts ;  and  it  was  further  ordered  by 
the  court,  that  in  default  of  payment  by  the  Plaintiff, 
of  what  the  Deputy-Remembrancer  should  find  to  be 
due  to  the  Defendant  Hannah  Ruscombe  as  aforesaid, 
the  Plaintiff's  bills  should  be,  and  they  were  theeby 
dismissed  out  of  the  said  court,  so  &r  as  they  re* 
garded  the  Defendant  Hannah,  and  the  late  Defend-r 
ant  Richard  Ruscombe,  with  costs,  to  be  taxed  by 
the  Deputy  Remembrancer,  to  whom  it  was  thereby 
referred  to  tax  the  same  accordingly ;  and  it  was 
further  ordered  and  decreed  by  the  court,  that  upon 
payment  of  what  (if  any  thing)  should  appear  to  be 
due  to  Hannah  Ruscombe  on  the  account  so  to  be 
taken,  tc^ther  with  her  and  Richai*d  Ruscombe's 
costs  as  before  directed ;  or  if  it  should  appear  that 
Hannah  Ruscombe  had  been  over  paid,  according  to 
the  manner  of  taking  the  accounts  before  directed, 
then  that  Hannah  Ruscombe,  and  all  proper  parties, 
shouM  convey  the  mortgaged  premises,  so  conveyed 
to  Richard  Ruscombe  as  therein  mentioned,  to  Rich* 
ard  Hare,  and  his  heirs,  or  as  he  should  appoint^ 
freed  from  any  charges  or  incumbrances,  made,  done, 
or  suffered  by  Richard  Ruscombe,  or  any  person  or 
persons  clainciing  by,  fran,  or  under  him,  such  con-^ 
veymice  to  be  settled  by  the  Deputy  Remembrancer, 
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in  case  the  parties  differed  about  the  same ;  and  that 
Hannah  Ruscombe  should  pay  to  Richard  Hare,  the 
balance  (if  any)  of  the  rents  and  profits  which 
should  be  found  to  be  due  to  her,  according  to  the 
accounts  before  directed  to  be  taken ;  and  the  De- 
fendants were  to  deliver  up  to  the  Plaintiff  Richard 
Hare^  or  as  he  should  direct,  ufon  oaihj  all  deeds, 
evidences,  and  writings  in  their,  or  any  or  either  of 
their  custody  or  power,  relating  to  the  mortgaged 
premises,  so  to  be  conveyed  to  them :  and  the  decree 
contained  such  further  directions  as  therein  mention- 
ed, in  relation  to  the  part  of  the  said  estates  which 
was  not  sold  to  the  said  Richard  Ruscombe. 

By  the  evidence  produced  before  the  Master,  to 
whom  the  reference  mentioned  in  the  decree  was 
transferred,  it  appeared  that  Mary  Bruford  died  on 
the  3d  of  September,  1794 ;  and  that,  at  the  time  (rf* 
her  death,  (he  principal  sum  of  1,260/.  remained  due 
on  the  mortgage ;  and  the  sum  of  286/.  9^.  2d.  for 
interest  thereon,  was  due  and  unpaid  to  the  mort- 
gagee :   but  that  all  interest  thereon,  except  the  sum 
of  286/.  9s.  2r/.,  had  been  paid ;  and  that  Alexander 
Bruford  the  elder  had  paid  interest  to  the  amount  of 
1,600/.;    and  thereupon  it  was  claimed,  on  the  part 
of  Hannah  Ruscombe,  as  representing  Richard  Rus- 
combe, the  purchaser,  that  the  mortgage  money,  or 
sum  of  1,260/.,  together  with  the  sum  of  1,600/. 
interest  thereon,  paid  by  Alexander  Bruford  the 
elder,  and  the  further  sum  of  286/.  98.  2d.  intact, 
due  at  the  death  of  Mary  Bruford,  ought  to  form  the 
aggr^ate  sum,  on  the  payment  of  which,  with  inte- 
rest from  the  death  of  Mary  Bruford,  the  plaintiff  was 
declared  to  be  entitled  to  redeem  the  premises.    But 
the  Master  did  not  admit  such  claim;  but,  by  his 
report,  dated  the  2d  of  March*  1826,  found  that,  at 
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the  death  of  Mary  Bruford,  there  was  due  on  the 
mortgage,  for  principal  money,  the  sum  of  1,250/., 
and  for  interest,  the  spm  of  288/.  9^.  2c/.,  making  an 
aggregate  sum  of  1,636/.  9s.  2df.,  on  which  he  calcu- 
lated int^'est  as  in  his  report  mentioned ;  and  upon 
such  computation,  and  making  such  several  allow- 
ances as  in  his  report  mentioned,  he  found  that,  on 
the  2d  of  September,  1826,  the  principal  money 
and  interest  due  on  the  mortgage  would  be  reduced 
to  the  sum  of  214/.  10s.  4k/.,  which,  being  added  to 
175/.  6^.  6d.  allowed  for  costs,  made  the  sum  of 
388/.  16s.  9(/.,  which  he  appointed  to  be  paid  by  the 
plaintiff  to  Hannah  Ruscombe. 

The  Defendant,  Hannah  Ruscombe,  tocdc  six  excep- 
tions to  the  report;  the  first  exception  was  to  the  fol- 
towing  effect,  viz. : — ^For  that  the  Master  had,  by  his 
report,  stated,  diat  at  the  death  of  Mary  Bniford,  there 
was  due,  for  principal  money  on  the  indentures  of 
lease  and  release,  and  mortgage  of  the  3d  of  Febru- 
ary, 1T66,  the  sum  of  1,250/.,  and  for  interest  thereon 
to  that  time,  the  sum  of  286/.  9s.  2d. ;  whereas  it  was 
declared  by  the  decree  in  the  causes  bearing  date  the 
ndi  of  December,  1813,  as  varied  by  an  order  of  the 
court,  bearing  date  the  27th  of  February,  1819,  that 
Alexander  Bruford  the  elder,  and  Mary  his  wife,  were 
not  bound  to  keep  down  the  interest  of  the  mortgage 
during  her  life  for  the  benefit  of  her  heir-at-law:  And 
it  was  in  evidence  before  tlie  Master  that  Alexander 
Bruford,  and  Mary  his  wife,  did,  during  her  life, 
make  divers  payments  to  the  mortgagee,  on  account 
of  the  interest  of  the  said  mortgage,  to  the  amount 
in  the  whole  of  the  sum  of  1,500/.;  in  respect 
whereof,  and  as  against  the  heir  of  the  mortgagor, 
Alexander  Bruford  the  eklar  was  entitled  to  stand  in 
the  place  of  the  mortgagee ;  and  the  Master  ought 
therefore  to  have  found,  and  stated  in  his  report. 
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1828.      that  at  the  deatli  of  Mary  Brufi>rd  there  vras  due 

Ru^w^E    to  Alexander  Bruford,  for  interest  on  the  mortgage,  not 

H^kE       ^'^'y  ^^^  ^^^  ^^  2S6L  d8.  2d.,  but  also  the  further 

andotben.    gum  of  1,500/.;  and  that  the  principal  money  and 

interest,  due  on  the  mortgage  at  the  death  of  Mary 

Brufwd,  made  an  aggrc^te  sum  of  3,036/.  9s.  2d. 

By  the  second  exception,  objection  was  taken  to  the 
Master's  report  in  respect  of  tlie  computations  he  had 
made,  upon  the  footing  that  no  more  than  286/.  9s.  2d. 
was  due  for  interest  on  the  mortgage  at  the  death  of 
Mary  Bruford. 

The  fifth  exception  was  as  follows : — ^For  that  the 
Master  hath,  by  his  report,  stated  that  he  hath  pro- 
ceeded to  calculate  interest  on  the  a^regate  sum  of 
1,536/.  9s.  2d.  accrued  subsequent  to  the  death  of 
Alexander  Bruford  the  elder,  down  to  the  date  of  his 
report ;  and  that  by  making  such  application  as  therein 
mentioned  of  the  i*ents  and  profits  of  the  estate,  and 
making  such  rests  as  therein  mentioned,  he  found  that 
the  principal  money  due  on  the  mortgage,  after  satis- 
faction of  all  interest  accrued  in  respect  thereof, 
would,  on  the  2d  of  September,  1825,  six  months  from 
the  date  of  his  report,  have  been  reduced  to  the  sum 
of  214/.  10^.  4d. ;  whereas  the  Master  ought  to  have 
calculated  interest  on  the  aggregate  sum  of  3,036f* 
9s.  2d.  J  and  to  have  found  that  afiber  applying  the 
rents  and  profits  of  the  estate  as  directed  by  the  de- 
cree, there  would,  on  the  2d  of  September,  1826,  be 
due  for  principal  money  and  intei*est  on  the  mortgage 
die  sum  of  5,264/.  8s.  td. 

The  exceptions  were  heard  before  the  Lord  Chief 
Baron  of  the  Court  of  Exchequer  on  the  13th  of  July, 
1825 ;  and  his  Lordship  was  thereupon  pleased  to 
order  that  the  fii^  second,  and  sixth  of  the  excq)- 
tions  should  be,  and  the  same  were  accordingly  over- 
ruled ;  and  that  it  should  be  referred  back  to  the  said 
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Master  to  review  his  report,  so  &r  as  the  third  and 
fifth  of  the  said  exceptions  had  relation  thereto ;  and 
that  the  fourth  exception  should  be  allowed. 

The  Master  made  his  further  report  on  the  24th  of 
April,  1826;  and  therein  again  found,  that  on  the 
death  of  Mary  Bruford  there  was  due  on  the  mort- 
gage, for  principal  money,  the  sum  of  1,260/.,  and 
for  interest  the  sum  of  286/.  9^.  2d.,  making  an 
a^regate  sum  of  1,536/.  ds.  2d, ;  on  which  he  pro- 
ceeded to  compute  interest,  without  allowing  any 
thing  for  the  interest  of  the  mortgage  debt,  which  had 
been  voluntarily  paid  by  Alexander  Bruford  the  elder, 
in  the  lifetime  of  his  wife ;  and  by  making  such  allow- 
ance as  in  the  report  mentioned,  he  found,  that  on  the 
24th  of  October,  1826,  the  principal .  money  due 
on  the  mortgage  would  be  reduced  to  the  sum  of 
602/.  lOs.  2e/.,  which  being  added  to  the  sum  of  1T6/. 
6jr.  bd.  allowed  for  costs,  amounted  to  the  sum  of  7T7/. 
169.  Id.  J  which  he  appointed  to  he  paid  by  the  Plain- 
tiff to  Hannah  Ruscombe  on  the  24th  of  October. 

On  the  1st  of  June,  1826,  the  cause  came  on  to  be 
further  heard,  on  the  comii^  in  of  the  reports,  before 
the  Lord  Chief  Baron,  who  thereupon  ordered  that 
the  report  dated  the  2d  of  March,  1826,  except  so  far 
as  the  third,  fourth,  ajid  fifth  of  the  exceptions  taken 
to  the  same  had  relation  thereto,  and  that  the  report  of 
the24th  of  April  should  be  confirmed :  And  it  was  fiir- 
ther  ordered  and  decreed  by  the  court,  that  it  should 
be,  and  it  was  thereby  referred  to  the  Master,  to  tax 
the  Defendant  Hamiah  Ruscombe  her  costs  of  the  suit, 
incurred  subsequent  to  the  last  taxation ;  and  also  to 
tax  the  Defiradant  William  Long  his  costs  of  that 
day's  appearance:  And  it  was  thereby  also  referred 
to  the  Master  to  appoint  a  time  and  place  for  the  pay- 
ment of  such  taxed  costs  as  thereinafter  directed,  and 
for  the  other  purposes  thereinafter  mentioned :  And  it 
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1828.       v^as  thereby  alao  referred  to  the  Master,   to  carry 
on  tfie  accolint  of  mterest  on  the  indenture  of  re- 
lease and  mortgage  of  the  3d  of  February,  1T66,  in 
and  others.    ^|,g  pleadings  mentioned ;  and  of  the  rents  and  profits 
of  the  mortgaged  premises  in  the  pleadings  men- 
tioned, conveyed  to  the  late  Defendant  Richard  Rus- 
combe,  up  to  the  time  to  be  appointed  by  him :  And 
it  was  further  ordered  by  the  court,  that  the  PlaintiflT 
Richard  Hare  should,  at  such  time  and  place  as  the 
Master  should  appoint,  pay  to  the  Defendant  Hannah 
Ruscombe,  as  the  personal  representative  of  the  late 
Defendant  Richard  Ruscombe  what  the  Master  should 
find  to  be  due  in  respect  of  principal  and  interest  cm 
the  mortgage  at  the  time  so  to  be  appointed  by  him, 
together  with  the  sum  of  176/.  6«.  (>d.  taxed  and  al- 
lowed by  the  Master,  by  his  report  of  the  2d  of  March, 
1825,  for  the  costs  of  this  suit,  of  the  Defendant 
Hannah  Ruscombe,  ti^ether  with  the  sum  of  25/. 
1 7«.  4d.  taxed  and  allowed  by  the  Master,  by  his  re- 
port of  the  24th  of  April,  1826,  for  the  subsequent 
costs  of  Hannah  Ruscombe,  together  also  with  the 
amount  which  the  Master  should  albw  to  the  last- 
named  Defendant  for  her  costs  incurred  subsequent  to 
the  last  taxation,  and  directed  to  be  taxed  as  afore- 
said ;  and  that  the  Plaintiff  Richard  Ruscombe,  should 
pay  the  amount  which  the  Master  should  allow  for  the 
taxed  costs  of  the  Defendant  William  Long  of  ap- 
pearing upon  the  hearing,  to  the  Defendant  William 
Long,  or  to  Mr.  Bryan  Hokne,  his  solicitor :  And  it 
was  fiirther  ordered  and  decreed  by  the  court,  that  the 
Defendant  Hannah  Ruscombe  and  the  several  other 
parties  to  these  suits,  who  appeared  to  have  any  inte- 
rest in  the  mortgaged  premises  conveyed  to  the  late 
Defendant  Richard  Ruscombe,  as  in  the  pleadings  of 
these  causes  mentioned,  at  the  time  and  place  so  to 
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be  appointed  by  the  Master^  as  thereinbefore  directed,  }^^ 
shcmid  convey  the  mortgaged  premises  to  the  Plain- 
tiff Richard  Hare,  and  his  heirs,  or  as  he  should  ap- 
point, frte  and  clear  of  and  from  any  charges  or  in- 
cumbrances made,  done,  or  suffered  by  Richard  Rus- 
combe,  or  by  any  person  or  persons  claiming  by, 
from,  or  under  him :  And  it  was  thereby  referred  to 
the  Master  to  settle  such  conveyance,  in  case  the  par- 
ties differed  in  settling  the  same :  And  it  was  further 
ordered  and  decreed  by  the  court,  that  the  Defend- 
ants, at  the  time  and  place  so  to  be  appointed  by  the 
Master  as  aforesaid,  should  deliver  up  to  Richard 
Hare,  or  as  he  should  direct,  upon  oath,  all  deeds, 
evidences,  and  writings  in  their,  or  any  or  either  of 
their  custody  or  power,  relating  to  the  said  mortgaged 
estate  and  premises,  or  any  part  thereof:  And  it  was 
further  ordered,  to  the  effect  in  the  decree  mentioned, 
in  relation  to  such  part  of  the  estate  as  was  not  sold 
to  Richard  Ruscombe. 

The  Master,  in  pursuance  of  the  last  mentioned 
decree,  found  and  certified  that  on  the  22d  day  of 
February,  1827,  the  sum  of  806/.  2s.  6d.  would  be 
due  to  the  Appellant  from  Richard  Hare,  and  he 
appointed  the  same  to  be  then  paid. 

The  appeal  was  against  so  much  of  the  order  of 
the  13th  of  July,  1826,  as  over-ruled  the  first  and 
second  of  the  exceptions,  and  so  much  of  the  order 
of  the  1st  of  June,  1826,  as  confirmed  the  I'eport  of 
the  2d  of  March,  1826,  except  so  fiir  as  the  third, 
fourth,  and  fifth  of  the  exceptions  had  relation 
thereto,  and  as  confirmed  the  report  of  the  24th  of 
April,  1826,  and  as  directed  the  Appellant  to  convey 
the  mortgaged  premises  on  payment  of  ^e  money 
th^ein  mentioned,  without  making  any  allowance  for 
the  interest  which   was  paid  on  the  mortgage  by 
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1828.      Alexander  Bruford  the  elder,  in  the  lifetime  of  his' 

aUSCOMBE        WUC. 
,  HARE  — — — — 

andothew.        p^r  ^ji^  Appellant — Mr.  Bichersteth  and  Mr. 
Jacob. 
For  the  Respondents — Mr*  Agar  and  Mr.  Pepys. 

For  the  Appellant  it  was  argued,  that  the  order  of 
the  House  of  Lords  did  not  conclude  the  question  as 
to  the  claim  for  interest ;  that  Alexander  Bruford  the 
elder,  and  Mary  his  wife,  being  under  no  obligation 
to  pay  the  interest  of  the  mortgage  for  the  benefit  of 
her  l^ir,  ought  to  be  ccmsidered  to  have  advanced 
the  money  which  they  paid  to  the  mortgagee  on 
security  of  the  estate :  that  Alexander  Bruford  was 
therefore  entitled  to  add  the  same  to  the  money  which 
was  due  to  the  mortgagee  on  the  death  of  his  wife, 
so  as  to  form  the  aggregate  sum  then  chargeable  on 
the  estate ;  and  that  Richard  Ruscombe,  as  purchaser 
from  Alexander  Bruford  and  the  mortgagee,  was 
entitled  to  the  full  benefit  of  such  charge. 

It  was  further  argued,  that  where  parties  had  a 
qualified  interest  in  an  estate  tail,  or  paid  off  an  in- 
cumbrance under  a  misapprehension  as  to  their  in- 
terest, the  charge  is  held,  in  a  Court  of  Equity,  to  be 
still  subsisting,  although  no  assignment  of  the  security 
and  debt  has  been  taken  to  keep  it  alive. — ^The 
Countess  of  Shrewsbury  v.  The  Earl  of  Shrews- 
bury, 3  B.  C.  C.  120.  1  Ves  J.  227.  Ktrkham  v. 
Smith,  1  Ves.  268.  The  Earl  of  ^  Bucks  v.  Ho- 
harty  3  Swa.  186.* 

For  the  Respondents  it  was  contended,  that  the 
^  decision  of  the  court  below  was  according  to  the  true 

♦  See  also  Ware  v.  Polhill^  11  Ves.  257,  274.  Redington 
y.  Redington^  1  Ba.  and  B.  131. 
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construction  of  the  order  of  the  House  of  Lords  on      1B28. 
the  former  appeal. 

As  to  the  principal  question,  if  not  concluded,  they 
contended  that  the  case  of  Amesbury  v.  Brown^  ^was    «*  «^««- 
ctmclusive. 


RVflCOMBB 

V. 
HARE 


At  the  conclusion  of  the  argument  the  Lord  Chan- 
cellor said  he  entertained  no  doubt  whatever  on  the 
subject  that  the  word  ^*  due"  must  mean  the  interest 
actually  due;  but  as  Lord  Eldon  had  expressed  a 
desire  to  be  present  on  the  question  for  judgment  he 
should  defer  proposing  it.f 


The  Lord  Chancellor. — ^There  is  a  case  of  jRiw-  ^swj.iaw. 
combe  v.  Hare,  which  was  heard  at  the  bar  of  this 
House  on  Wednesday  last.  At  the  close  of  the  hear- 
ing of  the  cause  I  expressed  to  you  what  my  opinion 
was  upon  the  general  law  as  applicable  to  the  subject, 
and  with  reference  to  the  construction  of  a  parti- 
cular order  which  was  the  subject  of  discussion.  I 
declined  reconunending  to  you  to  pronounce  a  final 
judgment  upon  the  question,  until  I  had  had  an  op- 
portunity of  haying  some  conununication  with  the 
noble  and  learned  Lord,  by  whom  it  was  supposed 
that  order  was  framed.  I  have  since  had  an  oppor- 
tunity of  conversing  with  that  noble  and  learned  Lord, 
and  he  has  informed  me  that  the  order  was  not  framed 
by  him,  but  was  framed  by  another  noble  and  learn- 
ed Lord,  a  member  of  this  House.  Both  those  noble 
.Lords  are  of  opinion,  with  respect  to  the  general  law, 
that  what  I  took  the  liberty  of  stating  to  you  was 

•  1  Ves.  477. 

f  This  was  in  substance  and  form  the  whole  matter  of  the 
observations  made  by  the  Lord  ChanceUor  at  the  close  of  the 
argument. 
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correct;  and  they  are  abo  of  opinion  that  I  put  die 
proper  iaterpretation  upon  the  order  which  was  so 
framed.  I  should,  therefore,  reoonunend  to  you  that 
the  judgment  of  the  Court  of  Exchequer  be  aflkmed. 


Judgment  affirmed. 
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BURXAMD 
VB«OT. 

ENGLAND. 

(court  OF  CHANCl^RV.) 

George  BuRNANB  and  Mary,  his  Wife,  >    jt      n    j 

andWlLLIAMBROUGHTONFLBXNKYS    4RP«"«n/«. 

James  Nerot    -------    RespoTujlent. 

,A.,  bj  his  will  declftring  a  pprpose  to. assign  the  lease  of 
.  Hotel,  in  which  ho  carH^  on  boiiaesSy  with  the  efieetsia  the 
^  Hotel*  and  the  bosine^  of  it,  to  a  trustee  in  trust  for  the  bene- 
r  fit  of  his  son  and  daughter,  in  consideration  of  an  annuity  to  be 
jmid  to  him  for  his  life,  bequeathed  the  residue  of  his  personal 
'.  estate  and  efiects  to  his  son  and  daughter  in  equal  shares.  The 
^  testator  died  without  having  carried  into  effect  the  purpose 
declared  in  his  will.     His  daughter  being  executifiz  carried 
on  the  business  from  the  death  of  the  testator  to  the  year  181Q 
.  in  the  house  where  the  testator  had  carried  it  on.    In  that  year 
.  she  purchased,  chiefly  by  means  of  the  assets,  the  freehold  of 
.  another  house  to  which  she  removed  the  business,  and  c&rried 
.  it  on  there  alone  until  18191,    when  she  married.    Upon  the 
.  jpsxriage^  the  freehold  house  and  effects  were  conveyed  and 
assigned  to  a  trustee  for  the  daughter  and  h^  husband,  and 
the  children  of  the  marriage  in  the  ordinary  course  of  settle- 
ment.    In  18*20  the  son  jSiled  a  bill  against  the  daughter  and 
her  husband,  praying  that  the  deed  of  settlement  might  be  set 
aside ;  that  the  freehold  house  might  be  declared  to  be  part  of 
the  assets,  and  sold  with  the  effects,  &c.;  that  an  account  might  be 
'  taken  of  the  profits  of  the  business,  from  the  death  of  the  testa- 
tor to  1819,  the  date  of  the  marriage ;  and  that  half  the  assets 
.and  half  tb^  profits  of  the  business  might  be  paid  to  him  as 
residuary  legatee  and  partner. 
The  case  of  the  Plaintiff  as  to  the  partnership  was  supported  by 
'  'riie^  evidence  of  the  will,  and  of  acts  and  admissions  on  the  part 
..of  his  sister  at  various  time^  before  the  marriage,  of  her  liability 
;to  account  as  partner.      The  Defendants  insisted  upon  am 
.  agreement  between  the  Plaintiff  and  his  sister,  shortly  after  the; 
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1828«  death  of  the  father,  that  the  lease  of  the  Hotel  and  the  effect* 

should  be  valued,  and  the  produce  divided  between  them ;  that 
they  were  accordingly  yalned,  and  that  the  half  of  the  amonot 

HBROT.  of  the  valuation  had  been  paid  to  the  Plaintiff  by  his  sister; 

but  this  alleged  agreement  did  not  include  any  consideration 
for  the  good  will  of  the  business.  The  Defendants  also  pro- 
duced in  evidence  a  letter  written  from  Paris  by  the  Plainti^ 
in  which  he  spoke  of  the  business  as  not  belonging  to  him ; 
but  this  letter  he  sought  to  explain,  by  stating  that  he  could 
not  with  safety,  being  in  France,  acknowledge  that  he  had  any 
property  or  concerns  in  England.  Upon  these  pleadings  aid 
evidence  at  the  hearing,  issues  were  directed  to  try :  1,  whether 
there  was  any  agreement  for  the  sale  of  the  lease,  effects,  and 
goodwill  of  the  business;  and  if  so,  2,  whether  such  agreement 
had  been  abandoned.  Upon  the  trial  of  these  issues  verdicts 
were  given  for  the  Respondent  on  both  issues.  Upon  fiirtfaer 
directions  the  court  (Vice  Chancellor)  declared  that  a  partner- 
ship  in  moieties  subsisted  between  the  son  and  daughter,  from 
the  death  of  the  father  to  the  marriage  of  the  daughter, 
when  the  partnership  was  dissolved,  and  that  the  freehold 
house  was  part  of  the  assets,  and  an  account  was  directed  ac^ 
cordingly. 
Against  this  decree  the  Defendants  appealed  to  the  (^bancellor, 
and  the  decree  being  affirmed  with  a  slight  variation,  the 
Defendants  further  appealed  to  Parliament,  and  insisted  that 
an  issue  should  be  directed  to  try  the  question  of  fact  whether 
a  partnership  subsisted ;  but  the  decree  was  affirmed,  the 
House  being  of  opinion  diat  it  was  too  late  in  that  stage  of  the 
cause  te  ask  for  such  issue. 


John  NEROTformany  yearsprecedlng,  and  atthe 
time  of  his  death,  carried  on  business  as  an  Hotel- 
keeper,  in  a  house  known  by  the  name  of  Nerot's 
Hotel.  On  the  30th  of  January,  1798,  he  made  his 
will,  whereby,  after  directing  that  all  his  debts,  funeral 
and  testamentary  charges  and  expenses,  should  be 
paid  by  his  executors ;  and  after  declaring  it  to  be  his 
intention  to  assign  to  John  Dax  the  Hotel  wherdn 
he,  the  testator,  then  resided  in  King-street,  for  the 
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mnaiflder  of  the  term  therein,  under  the  lease,  where-      ^^28. 
by  he  held  the  same,  and  also  all  his  effects  whatso-     burhahd 
ever  which  then  were  in  the  said  Hotel,  and  the 
business  thereof,  in  trust  for  the  benefit  of  his  son  and 
daughter,  the  Appellant,  Mary  Burnand,  then  Mary 
Nerot,  and  die  Respondent,  as  had  been  proposed 
and  agreed  to  by  him,  subject  to  their  paying  to  him 
an  annuity  to  be  agreed  upon  between  them  fw  his 
life,  he  thereby  disposed  of  tiie  residue  of  his  personal 
estate  and  effects  in  manner  following :  that  is  to  say, 
he  thereby  directed  that  all  such  sums  of  money  as 
had  been,  or  should  be,  advanced  or  paid  by  him  to 
his  son  and  daughter,  or  for  their  use  or  benefit, 
should  be  retained  and  kept  by  each  of  them  respec- 
tively, and  should  not  be  accounted  for  or  paid  by 
either  of  them  as  a  debt  due  to  him  or  his  estate  at  the 
time  of  his  decease,  or  for  making  an  equality  between 
them,  or  otherwise;  but  in  order  to  put  his  daughter 
upon  an  equal  footing  with  his  son,  as  near  as  might 
be  in  r^ard  to  such  advancements,  he  thereby  be- 
queathed to  liis  daughter  the  sum  of  260/.  to  be  paid 
to,  or  received  and  taken  by  her,  out  of  the  monies 
aiisiiig  from  his  personal  estate  and  effects,  as  and 
when  she  should  think  fit  after  his  decease ;  and  he 
thereby  also  bequeathed  to  his  son  and  daughter,  10/., 
and  the  like  sum  of  10/.  to  John  Dax,  for  mourn- 
ing and  a  ring ;  as  to  all  the  re»due  and  remainder  of 
his  p^wnal  estate  and  effects,  of  what  nature  or  kind 
soever,  which  he  should  be  possessed  of,  interested  in, 
or  entitled  to,  at  the  time  of  his  death,  except  the 
Hotel,  and  the  plate,  furniture,  and  effects  in  the  same, 
and  which  he  intended  to  assign  and  make  over  in 
trust  for  the  benefit  of  his  daughter  and  son,  upon  the 
terms  therein  mentioned,  he  thereby  bequeathed  the 
«ame,  and  every  part  thereof,  unto  his  daughter  and 
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^^^  SOB,  the  Appellant,  Mary  Bumand,  (then  Mary  Nerot) 
BVKVAxo  and  t^e  Respondent,  in  equal  parts  or  shares  fijr  their 
*»«».  respective  use  and  ben^t;  and  he  directed  that  the 
annual  income  and  produce  of  such  part  of  his  estate, 
as  his  son  would  be  entitled  to,  should,  during  his 
minority,  be  applied  for  his  maintenance  and  support; 
and  he  thereby  appointed  his  daughter,  the  Appellant, 
jyiary  Bumand,  and  John  Dax,  executrix  and  execa* 
tor  of  his  will. 

The  testator  died  in  1804,  without  having  revoked 
or  altered  his  will,  leaving  the  Respondent,  his  only 
son,  and  the  Appellant,  Mary  Buraand,  his  only 
daughter,  and  they  were  the  only  next  of  kin  of  the 
testator  at  hjs  death. 

The  Appellant,  Mary  Bumand,  alone  proved  ibi 
will,  the  other  executor,  John  Dax,  having  declined 
to  act  in  the  executorship. 

The  testator  atthe  time  of  his  death  was  possessed 
of  ^  very  considerable  personal  estate,  consisting 
among  other  things,  of  the  lease  of  his  Hotel,  and  the 
household  goods  and  fomiture,  plate,  Mnen,  wine/ 
hquors,  and  effects,  in  the  same. 

He  4id  not  before  his  death  make  any  such  tmsl 
assignment  as  in  his  wiU  was  mentioned,  and  upon 
.  his  death,  the  Re^Nmdent  and  the  Appeflant,  Mary 
^uraand  became  entitled  in  equal  shares  by  virtue 
01  the  will,  to  the  clear  residue  of  the  testator's  per- 
sonal estate,  after  pjiyment  of  his  ftneial  and  tita- 
mentary  expenses,  and  his  debts  and  ^e  legacies 

At  the  date  of  the  will  the  Respondent  was  « 
minor.  His  sister,  the  Appellant,  Mary  Burtabd. 
who  was  severalyears  older,  upon  the  testator's  death, 
as  his  executrix,  possessed:  herself  of  the  Hotel  and 
all  the  property  and  effects  in  the  same  betonging 
to  him  at  the  time  of  his  decease,  and  also  possSsed^ 
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hmdf  of  all  other  the  personal  estate  and  eSeetd  of     1^^- 
the  testator  at  the  time  of  his  death,. aad  diareout    mjniiAiiD. 
paid  all  the  debta  owing  from  him  at  the  time  iif  his 
death,  and  his  fbneral  nd  testamentary  eiqpenses  and: 
legacies. 

*  The  ^pellant,  Mary  Bumand,  for  several  years 
after  the  testator  s  death,  yMi  the  acquiesoence  of  the 
Respondent,  continued  to  reside  in  the  Hotel,  and  to 
c^ny  on  the  hnsiness.  therein  with  the  property  and 
effects  of  t&e  testator ;  bat  no  settlemeat  at  accoimts. 
ever  took  place  between  the  Appdlant,  Mary  Bur- 
ifand,  and  the  Respondent,  touching  the  business  of 
such  Hotel,  and  the  gains  imd  profits  derived  there- 
from, or  touching  the  personal  estate  and  effects  ci 
the  testator. 

The  Appellant,  Mary  Bumand,  centinuied  to  carry 
on  tile  business  of  the  Hotel  in.  King^^street  until  the 
ktter  end  of  the  year  1809,  or.  the  beginnmg  ci  the 
year  1810,  when  the  lease  of  the  Hotel  expired,  and 
a  r»iewal  could  not  be  obtained  upon  advantageous 
terms.    She  therefore,  while  the  Respondent  was  in 
France,  ^rtered  into  a  contract  without  his  participa-^ 
tion  w  eoncnurence,  vrith  Lady  Dowaeand  her  son; 
Mr.  Dawneyy  ht  die  pnrdmse  of  the  fi«boId  and 
inheritance  of  a  house  in  Clifford-street,  for  the  pur- 
pose of  oanying  on  the  ^business  of  the  Hotel.    The 
Appellant,  Mary  Bomand,  aoccMPdingly  completed  tfafe 
puitlase  of  liik  houw  in  Cfiffwd-street,  aiofl  caused 
the  same  to  be  .conveyed  to  herself  in  foe  simple^ 
and  die  |i«ik:Jiase  -money,  was  psdd  by  her  chiefly, 
otit  ^  inmey  arisii^  from   the  gains  and  profits: 
of  the  business  of  theHotel  inKing-sta'eet,  ixr  out  of 
money  arising  from  the  personal  estate  of  the  testator, 
dl*  o«t  ^f  money  wMch ;hadl)ett  produced  fitim  the 
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1628.      business  of  the  Hotel  carried  on  upon  the  premises  in 
BDRiTAND    CiifTord-street. 

The  Appellant)  Mary  Bomand,  caused  certain 
rooms  to  be  built  and  added  to  the  house  in  Clifford-* 
street,  and  to  beconverted  into  and  fitted  up  for  baths, 
and  also  caused  all  the  goods,  furniture,  propoly, 
vrines,  liquors,  and  effects,  in  the  Hotel  in  King- 
street,  to  be  removed  into  the  Hotel  in  Clifford-street; 
and  caused  it  to  be  completely  furnished  and  fitted  up 
in  all  respects  for  business  as  an  Hotd,  with  acoom- 
noodation  for  bathing.  The  purchase  of  the  house  in 
Clifibrd-street,  and  fitting  up  the  same  for  business 
as  an  Hotel  and  for  baiths,  amounted  in  the  whole  to 
several  thousand  pounds. 

The  Appellant,  Mary  Bumand,  continued  to  carry 
on  the  business  of  the  Hotel  and  baths,  from  1809 
until  September,  1818,  at  the  house  in  Clifibrd-street, 
and  during  that  time  occasionally  advised  with  the 
Respondent  as  to  such  business,  and  he  occasionally 
interfered  therein,  and  conferred  with  her  respecting 
the  same,  and  she  during  that  time  received  from  the 
Respondent  or  his  agents,  considerable  sums  of  money 
to  be  employed  by  her  in  the  business,  and  the  Re- 
spondait  occasionally  sillied  wine  for  the  business 
of  the  Hotel. 

The  business  of  the  Hotel  and  baths  in  CMind- 
street,  during  all  the  time  before  mentioned,  was  very 
profitable.  But  no  account  was  at  any  time>  prior 
to  September,  1819,  settled  between  the  Respondent 
and  the  Appellant,  Mary  Nerot,  relating  to  the 
business  of  the  Hotels  and  baths,  carried  on  in 
Clifford-street  and  King-street,  or  either  of  them,  or 
relating  to  the  personal  estate  of  the  testator;  but 
die  Respondent,  at  different  times,  received  fit)m  the 
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Appellant,  Mary  Nerot,  various  sums  of  money  on      ^^^ 
iu;count  of  the  business,  and  the  profits  arising  fiom     buavavd 
k. 

In  1818  the  Appellant,  Mary  Nerot,  intermarried 
with  the  Appellant,  George  Bumand,  and  he,  as  her 
husband,  took  possession  of  the  Hotel  and  all  the 
goods,  furniture,  wines,  liquors,  property,  and  effects 
in  the  Hotel,  and  the  business  was  afterwards  cmi- 
ducted  by  him  and  his  wife. 

In  1820  the  Respondent  filed  his  Bill  in  Ohanceiy 
against  the  Appellants,  which  Bill  was  afterwards 
twice  amended,  and  the  Appellant,  William  Broughton 
Flexney,  made  a  party  defendant,  the  Appellant, 
Maiy  Burnand,  having,  antecedaitly  to  her  marriage 
with  George  Bumand,  conveyed  the  Hotel  and  pre- 
mises to  the  Appellant,  William  Broughton  Flexney, 
upon  the  trusts  therein  stated.  The  Bill,  when  amend- 
ed, i^er  stating  the  facts  above  mentioned,  prayed 
that  the  deeds  or  instruments  in  writing,  executed  by 
George  Bumand,  and  Mary  his  wife,  as  therein  men- 
ti(«ied,  so  fiur  as  regarded  one  moiety  of  the  fieehold 
house  and  premises  in  Cliiford-street,  and  half  the 
property  in  the  same,  might  be  declared  vcrid  as 
against  the  Respondait,  and  might  be  set  aside ;  and 
that  the  co-partnership  between  the  Appellant,  Mary 
Bumand,  and  the  Respondent,  might  be  declared  to 
have  ceased  on  the  marriage ;  that  the  same  might  be 
decreed  to  be  dissolved ;  and  that  the  dwelling-house 
and  Hotel  in  Cliffintl-street,  and  the  goodwill  of  the 
same,  and  all  the  goods,  furniture,  wines,  liquors,  pro- 
perty, and  effects,  in  such  house  and  Hotel,  might  be 
decreed  to  be  sold  and  disposed  of  in  such  manner  as 
the  Court  should  direct;  and  that  <me  moiety  of  the 
money  arising  therefrom  might  be  declared  to  belong 
to  the  Respondent,  and  might  be  decreed  to  be  paid 
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1^      ^  him  Moordiogly ;  and  that  the  Appellants,  George 
Bumand,  and  Mary  his  wife,  might  be  decreed  to. 
come  to  a  settlement  of  accounts  with  the  Respondait^ 
tjooching  (he  several  matters  therein  mentioned ;  md 
that  the  necessary  accounts  might  be  decreed  to  \^ 
taben  accwdiogly ;  and  that  aU  accounts  between  the 
Respondait  and  the  Appellants,  Gecvge  Bumand, 
and  Mary  his  wife,  touching  the  matters  therein  men- 
tioned, might  be  settled  in  or  under  the  direction  o€ 
the  Gooit ;   and  that  what  should  appear  on  such 
settlement  to  be  due  or  coming  to  the  .Re6pojident,. 
might  be  decreed  to  be  paid  to  him  by  the  Appellants, 
Qeoi^  Bumand,  and  Mary  his  wife,  or  might  be 
cfecreed  to  be  paid  out  of  their  moiety  of  the  mcw^. 
to  arise  from  the  said  sale;  and  that  die  Apf)ellaiitj9^ 
Qeoige  Bumand,  and  Mary  his  wife,  miglkbere-. 
strained  by  the  order  and  injunction  of  the  Court,, 
from  letting,  or  selling,  or  disposing  of  the  said  house 
and  Hotel  in  Clifibrd-street,  and  from  letting  or  dis- 
posing of  the  goodwill  thereof^  or  any  of  the  goods, 
fumiture,  wines,  liquors,  property,  or.  eflfects  in  and 
about  the  same,  or  from  removing  or  taking  away 
any  of  such  ^fects,  and  from  receiving  any  monies 
on  account  of  such  Hotel  or  the  business  thereof ;. 
and  that  some  proper  person  might  be  appointed  by 
the  Court  to  manage  and  carry  on  the  business  of 
such  Hotel,  and  to  keep  possessicHi  of  such  Hotel  and 
all  the  effects  therein,  until; the  said  sale;  and  to» 
receive  all  debts  or  sums  of  money  due  to  the  ^pel- 
knt,  Mary  Bumand,  and  die  Respcmdent,  or  either- 
of  them,  or  to  die  Appellant,  George  Bumand,  isi 
respect  of  such  Hotel  and  the  business.    But  if  the 
Court  should  be  of  c^inion  that  a  partnerrfi^  did  not 
take  place  between  the  Appellant,  Mary  Bumand, 
and  the  Respondent  in  the  Hotel  business^  then  that 
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an  account  might  be  decreed  to  be  taken  of  all  the     ^^^* 
j)ersonal  estate  and  effects  of  the  Testator,  and  of 
his  debts,  funeral  and  testamentary  expenses,  and 
legacies ;  and  also  an  account  of  the  sums  of  money 
which  the  Respondent,  James  Nerot,  since  the  death 
of  the  testator  advanced  to  the  Aj^Uant,  Mary 
Bumand,  for  the  purposes  of  the  trade  <»*  business, 
or  otherwise,  together  with  interest,  and  of  the  value 
of  the  wine  supplied  by  the  Respondent,  as  therein 
mentioned,  to  and  for  the  purposes  of  the  trade  or 
business;  and  that  under  the  circumstances  therein 
mentioned,  it  might  be  declared  that  the  Respondent 
was  entitled  to  a  moiety  of  the  freehold  house  and 
premises  in  Cliffbrd-street,  and  to  half  the  property^ 
effects,  and  things  th^  ii^  the  same,  and  to  half  the 
gains  and  profits  which  had  been  dmved  and  mad^ 
by  the  Appellant,  Mary  Bumand,  from  cairying  on 
the  said  trade  or  business  in  King-street  and  Clifford- 
street,  since  the  death  of  the  testatm*;  and  that  it 
might  be  declared  that  the  Respondent  had  a  lien 
upon  the  freehold  house  and  premises,  and  the  pro- 
perty, dTects,  and  things  in  the  same,  for  what  should 
be  found  due  to  him  in  respect  of  the  moiety  or  shore 
of  the  clear  residue  of  the  testator's  personal  estate 
and  effects,  after  payment  of  his  funeral  and  testa- 
mentary expenses  and  debts ;  and  that  the  Appellants 
might  be  decreed  to  pay  to  the  Respondent  what« 
upon  taking  the  said  accounts,  should  be  found  duq 
to  him. 

The  Appellants,  Gewge  Burnand,  and  Mary  his 
wife,  by  their  answ^,  admitted  the  will  of  tlie  Tes- 
tator, as  stated  in  the  Bill ;  that  she  and  Respondent 
w«e  his  only  next  of  kin ;  that  she  proved  the  will, 
and  possessed  the  effects,  including  the  Hotel,  in  which 
she  continued  to  live  and  carry  on  the  business  until 
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1828.  the  expiration  of  the  lease  in  1809,  and  one  year 
longer;  that  the  business  was  carried  on  with  the 
property  of  the  testator  left  therein,  and  the  monies 
of  die  Appellant,  Mary  Biimand ;  but  she  denied  that 
it  was  so  carried  on  for  the  joint  benefit  of  her  and 
the  Respondent  as  co-partners,  and  contended  that  it 
was  carried  on  for  her  sole,  separate,  and  exclusive 
benefit* 

The  Appellants,  George  Bumand,  and  Mary  his 
wife,  by  dieir  answer  further  stated  that  the  Appel* 
lant,  Mary  Bumand,  and  the  Respondent,  soon  i^er 
the  death  of  the  testator,  caused  an  inventory  of  the 
testator's  property  and  effects  to  be  made,  and  that 
they  had  several  meetings  together  to  consider  and 
determine  upon  the  mode  ci  disposing  of  the  same ; 
and  that  it  was  agreed  that  the  household  furniture, 
plate,  linen,  and  china,  in  or  about  the  dwelling-house 
in  King-street,  and  the  lease  for  the  unexpired  term 
thereof,  and  the  good-will  of  the  trade,  should  be  va^ 
lued,  and  that  the  Appellant,  Mary  Bumaud,  should 
become  the  purchaser  of  the  Respondent's  moiety 
therein  at  such  valuation;  and  that  such  valuation  was 
accordingly  made,  and  amounted  to  the  sum  of  2,366/. ; 
that  the  Respondent  appointed  Mr.  Harry  Phillips, 
of  Bond-street,  to  value,  on  his  part ;  and  that  the 
Appellant,  Mary  Bumand,  appointed  Mr.  Winstanley, 
of  Patemoster-row,  to  value  the  same,  on  her  part ; 
and  that  in  the  month  of  June,  1804,  the  viduers  pro- 
ceeded to  make,  and  did  make,  their  valuation ;  and 
that  she,  the  Appellant,  in  pursuance  and  execution 
of  the  agreement,  paid  or  caased  to  be  paid  to  the  Re- 
spondent, or  for  his  use,  at  various  times,  monies  to 
the  amount  of  1,193/.,  being  the  Resiiondent's  fidl 
moiety  of  such  valuation;  and  that  she  had  at  different 
times  paid  to  the  Respcmdent  other  sums  of  money^ 
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VlXxA  to  an  amount  exceeding  his  proportion  of  the  1S28. 
testator  8  residuary  estate ;  that  in  the  month  of  April,  burhai^^ 
1809,  the  freehold  and  inheritante  of  the  heredita-  ^^^ 
meutB  and  premises  in  Clifford-street,  where  the  busi- 
ness of  the  Hotel  was  then  carried  on,  was  conveyed 
to  the  Appellant,  Mary  Bumand;  and  that  the  money 
to  pay  for  the  same  was  raised  by  mortgage,  which 
has  since  been  paid  off,  and  with  the  gains  and  pro- 
fits of  the  business,  which  she  had  carried  on  for  many 
years  before  in  King-street,  and  afterwards  in  Clif-* 
ford-street;  and  that  die  goods,  ftimiture,  property, 
and  effects,  which  were  in  the  hotel  in  KingHstreet 
were  removed  to  the  hotel  in  Clifibrd-street  In  a 
Schedule  to  their  answer  to  the  amended  Bill  the  Ap- 
pellants set  forth  an  account  of  the  sums  of  money 
allied  by  the  Appellant,  Mary  Bumand,  to  have 
been  paid  by  her  to  the  Respondent. 

The  Appellant,  William  Broughton  Flexney,  by 
his  answer,  stated  that  by  an  indaiture  of  settlement, 
dated  the  21st  of  August,  1809,  and  made  antece- 
dently to  the  marriage  of  the  Appellants,  Geoi^e  Bur- 
nand  and  Mary  his  wife^  the  Appelant,  Mary  Bur- 
nand,  conveyed  and  assigned  the  freehold  Hotel  and 
premises  in  Clifford-street,  and  the  furniture,  goods, 
and  effects  in  or  about  the  same,  to  him,  the  Appel- 
lant, William  Broughton  Flexney,  upon  trust,  with 
the  consent  of  the  Appellants,  George  Bumand  and 
Mary  his  wife,  to  sell  such  premises,  furniture,  and 
effects,  and  to  invest  the  money  to  arise  from  such 
sale  in  the  public  funds,  or  upon  real  securities,  and 
to  pay  the  annual  produce  thereof  to  the  Appellant^ 
Mary  Bumand,  for  her  separate  use,  for  her  life;  and 
afler  her  death  to  the  Appellant,  George  Bumand, 
for  his  life ;  and  after  the  death  of  the  survivor  of  the 
Appellants,  George  Bumand,  and  Mary  his  wife,  to 
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>§2&  piiy  t^e  prifidpi^  of  sueh  ixM)ney  to  the  child  or  chrh* 
(KjavZip  drea  of  the  marriage  of  the  Appellants,  George  Bur-^ 
xmndj  md  Mary  his  wife,  or  their  issue  in  manned 
therein  maitiioned,  with  a  powar  to  raise  the  sum  of 
Ii4i00l.  for  the  3eparate  use  of  the  Appellant,  Mary 
Burnand. 

Ther^  was  no  jssue  of  the  marriage  of  the  Appd-^ 
lants,  George  Burnand,  and  Mary  his  wife. 

Witnesses  were  examined  on  the  part  of  the  Re* 
sipondent,  aad  dooument^^ry  or  written  evidence  pro-* 
4uced  to  shew  that  the  Respondent  and  the  Appd-^ 
jfUiXi  Mary  Burnand,  were,. from  the  testators  death 
4own  tp  the  marriage  of  the  Appdlants,  Geoige  Bur- 
nand, and  IVfary  his  wife,  jpintly  interested  and  part- 
ners ii^  the  business  of  the  Hotel  carried  on  in  King- 
street  i|nd  Clifford-street;  and  that  the  purchase  of 
the  house  in  Clifford-street  was  effected  partly  out  of 
th6  partnership  funds. 

^  On  the  part  of  the  Appellants,  Geoige  Bumand; 
and  Mary  his  wife,  evidence  was  produced  to  shew 
an  agreement  on  the  part  of  the  Respondent  to  seH^ 
his  interest  in  the  Hotel,  furniture,  kad  .effects, 
to  the  Appellant,  Mary  Bumand,  ^r  to  prove  cir- 
cumstances from  which  such  agreement  was  to  be 
inferred ;  and  they  gave  in  evidence  a  letter  from  tha 
Respondent  to  the  Appellant,  Maiy  Bumand,  dated 
at  Paris,  the  l«th  of  August,  1810,  wherein  die  Re- 
spondent a{^>eared  to  treat  the  Hotel  and  the  business 
as  if  he  had  no  interest  therein. 

It  was  in  evidence  on  the  part  of  the  Respondents, 
^at  at  the  .time  of  writing  such  letter,  the  Re^ndent 
ijra3  in  France,  under  his  Majesty's  lichee,  for  the 
puipose  of  recovering  and  shippings  British  property 
for  England ;  and  it  was  suggested  that  any  dechtra- 
Ijion  or  intmation  on  the  part  Qf  the  Respondent,  that. 
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lie  Was  in  any  manner  cohnectei^  with  En^mdy  or      .^i9 
had  any  property  there,  woald  have  been  attended 
i^th  perianal  danger  to  the  Respondent-;  and  that  aU 
tiie  Respondent's  property  in  England  was  conveyed 
to  other  persons,  and  appeared  to  belong  to  such  per"- 
sons ;  and  that  all  letters  xmritten  by  the  Respondent 
Mrhile  he  was  abroad  Were  worded  in  a  manner  to  pre- 
vent the  French  Gbvemment  from  knowing  that  th^ 
'Respondent  had  any  concerns,  or  interest,  cor  prot- 
perty  in  England,  which  was  tktm  at  war  with  France'. 
Oil  the  5th  of  March,  1824,  the  cause  came  on  id 
be  heard  before  the  Vice-Chancelkx-,  and  by  t^e  de- 
cree then  made  it  ^as  wdered  diat  the  parties  should 
proceed  to  a  trial  at  law  in  the  Court  df  Cpmmoii 
Pleas,  on  the  issue,  whether  there  was  in  the  yeait 
1804  an  agreement  for  sale  by  the  Respondent  to  th^ 
Appellant,  Mary  Bumand,  of  his  share  and  interest 
in  the  goodwill,  lease,  stock  in  trade,  and  odier  pro- 
perty and  efllects,  in  the  pleadings  mentioned ;  and  ill 
case  the  jury  should  find  that  there  was  an  agreement 
for  such  sale,  then  it  was  ordered  that  the  parties 
should  proceed  to  trial  on  the  issue,  whether  the 
agreement  was  abandoned ;  and  in  the  first  of  the 
issues  the  Appellants,  Geoige  Bumand,  and  Mary  his 
wife,  were  to  be  plaintiffs  at  law,  and  the  Respon-» 
dent  to  be  defendant  at  law :    and  it  was  ordered  that 
the  Respondent  and  the  Appellant,  Mary  Bumand,' 
should  be  examined  as  witnesses  upon  the  trial  of  the 
issues  respectively;  and  the  court  reserved  the  consi-^ 
deration  of  all  further  directions,  and  of  the  costs 
until  after  the  trial  of  the  issues  or  issue. 

The  first  issue  was  tried  in  the  Court  of  CcHnmon 
Pleas  by  a  special  jury  on  the  6th  of  December,  1824,' 
whfen  a  verdict  wad  given  for  the  Respondent. 
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1828.  On  the  23d  of  April,  1826,  the  cause  came  on  to  he 

BimwrNo  heard  before  the  then  Vice-Cliancellor  of  England,  upon 
•'•  further  directions,  when  it  was  ordered  "  that  the  Ap- 
^*  pellant,  George  Bumand,  should  pay  unto  the  Res- 
^^  pondent  all  costs  attendant  upon  the  said  issue  and 
^^  the  trial  thereof;  and  the  court  declared,  that  theHo* 
>^  tel  business  carried  on  in  King-street,  Saint  James's, 
'^  and  CliflTord-street,  Bond-street,  under  the  name  w 
^^  designation  of  Nerot's  Hotel,  from  the  death  of  John* 
^^  Nerot,theTestatorin  the  pleadings  mentioned,  until 
'*  the  16th  day  of  September,  1819,  on  which  day  the 
'*  Appellants,  George  Bumard  andMary  his  wife  inter- 
*^  married  together,  was  carried  on  by  the  Appellant, 
««  Mary  Burnand,  formerly  Mary  Nerot,  spinster,  in 
*^  co-pkrtnership  with  the  Respondent,  James  Nerot» 
*^  in  equal  shares  and  proportions,  and  that  such  part* 
*^  ners^ip,  on  the  16th  day  of  September,  1819,  was 
'^  dissolved ;  and  that  the  freehold  messuages  and 
^'  hereditaments  in  Clifford-street,  and  all  and  singular 
*'  the  household  goods  and  furniture,  plate,  linen,  chi- 
''  na,  and  wine,  stock-in-trade,  implements,  and  all 
''  other  property,  effects^  and  things,  being  in  or  about 
*'  the  said  messuage  or  premises,  formed  a  part  of  the 
'' co-partnership  property,"  The  decree  then  proceed- 
ed to  give  the  usual  directions  for  sale  and  accounts. 

The  Appellants  appealed  to  the  Lord  Chancellor  of 
Great  Britain,  from  this  decree  or  decretal  order  of  the 
Vice-Chancellor,  pronounced  on  the  hearing  of  the 
cause,  for  further  directions. 

The  Appeal  came  on  to  be  heard  before  the  Lord 
Chancellor  on  the  22d  of  December,  1827,  wh«i  hia 
Lordship  ordered,  that  the  decretal  order  bearing  date 
the  23d  day  of  April,  1825^  should  be  varied,  by 
omitting  the  words  following,  viz. : — "  And  doth  de- 
''  clare,  that  the  freehold  messuage  and  hereditaments 
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"  in  Cliffoi'd-street  afoi*esaid,  and  all  and  singular  the       !*» 
*'  household  goods  and  furaiture,  plate,  linen,  china, 
**  and  wine,  stock  in  trade,  implements,  and  all  oth^r 
^'  prq)erty,  effects,  and  things,  being  in  or  about  the 
^^  said  messuages  or  premises,  form  a  part  of  the  co- 
*^  partnership  property;"  and  inserting  instead  thereof, 
the  words  following,  viz. : — "  And  doth  declare,  that 
^*  the  freehold  messuage  and  hereditaments  in  Clifford- 
^\  street  aforesaid,  and.  all  and  singular  the  household 
*^  goods  and  furniture,  plate,  linen,  china,  and  wine, 
*^  stock  in  trade,  implements,  and  all  other  property 
**  and  effects,  which  were  in,  upon,  about,  or  belong- 
*^  ing  to  the  said  messuage  and  premises,  and  used 
'^  or  employed  in  the  trade  or  business  of  the  Hotel 
*^  and  baths  there  carried  on,  upon  the  16th  day  of 
''  l^ptember,  1819,  the  time  of  the  dissolution  of  the 
''  said  partnership,  formed  pait  of  the  co-partnership 
**  property ;"    and   also  by  omitting  the  following 
words,  viz. : — "  And  it  is  ordered,  that  the  household 
'^  goods,  furniture,  plate,  linen,  china,  stock  in  trade, 
'^  wines,  and  other  effects,  in  and  about  the  said  pre- 
'^  mises,  be  also  sold  in  such  manner  as  the  Master 
^*  shall  direct,  by  a  proper  person  to  be  appointed  by 
^^  him;"  and  by  inserting  instead  thereof,  the  words 
following,  viz. : — "  Let  the  Master  take  an  account  of 
^'  the  household  goods,  furniture,  plate,  linen,  china, 
**  stock  in  trade,  wines,  and  other  effects,  remaining 
**  in  and  about  and  belonging  to  the  said  house  and 
^^  premises  in  Clifford-sb-eet,  and  used  or  employed  in 
^^  the  trade  or  business  of  the  Hotel  and  baths  there 
**  carried  on  upon  the  16th  day  of  September,  181 9» 
**  the  time  of  the  dissolution  of  the  partnership,  and  let 
"  him  state  the  particulars  of  what  tlie  same  consisted, 
"  and  the  value  thereof,  at  that  time,  and  what  piirt 
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^*®^-  "  thereof  now  remains  in  specie ;"  and  the  Master 
BUMrAiTD  was  to  be  at  liberty  to  make  a  separate  report  thereof. 
And  with  such  variations  the  said  Order  was  affirmed. 
From  the  Decree  or  Decretal  Order  of  the  23d  of 
April,  1825,  pronomicedby  the  then  Vice-Chancellor ; 
and  from  the  Decree  or  Decretal  Order  of  the  22d  of 
December,  1827^  pronounced  by  the  then  Lord  Chan- 
cellor, the  Appeal  was  presented. 


For  the  Appellants — Mr.  Sugden  and  Mr.  Bar- 
ber. 
For  the  Respondents — Mr.  Home  &  Mr.  Roupell. 


18th  jaiy.  The  Lord  Chancellor. — ^I  have  heard  this  case  to 
the  end  because  I  thought  it  my  duty  to  do  so,  in  con- 
seqnmce  of  its  being  an  appeal  from  my  own  judg- 
ment. The  question  came  first  before  the  Vice-Chan- 
cellor :  it  was  a  question  as  to  whether  or  not  Mr.  Nerot 
was  a  partner  in  the  coticern  known  by  the  name  of 
Nerot's  Hotel ;  the  circumstances  are  of  this  descrip- 
tion. It  appears  that  this  business  was  carried  on  by 
Mr.  Nerot's  father  for  a  considerable  number  of  years, 
and  during  the  latter  period  of  his  life,  it  was  con- 
ducted principally  for  Mr.  Nerot  by  his  daughter ;  it 
appears  that  about  five  or  six  years  before  the  death  of 
Mr.  Nerot,  he  being  desirous,  I  suppose,  of  retiring 
entirely  from  the  business,  made  his  will,  and  excepted 
this  property  firom  the  dispositions  contained  in  that 
will.  The  reasons  why  he  excepted  this  property  from 
the  dispositions  contained  in  the  will,  were  these  : — 
up(m  the  face  of  the  will  he  stated  that  it  was  his 
intention  to  assign  the  property  for  the  joint  benefit 
of  his  son  and  daughter,  to  a  gentleman  of  the  name 
of  Dax,  in  consequence  of  an  arrangement  he  had 
made  with  them,  that  during  the  remainder  of  his  life 
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they  should  pay  hiih  a  certain  annuity.  It  ttppears,  1^^- 
however,  that  he  did  not  act  immediately  upon  th»  ftuanAVD 
agreement — ^he  did  not  act  up<m  it  during  his  lifetime, 
and  the  result  was  that  he  made  no  alteration  what- 
ever in  the  dispositions  contained  in  his  wiU,  and  we 
are  to  infer  therefore,  I  think,  from  the  will  itself,  that 
it  was  his  intention  that  his  son  and  daughter  should 
take  a  joint  interest  in  this  property.  Now  what  took 
place  immediately  upon  the  death  of  Mr.  Nerot"?  the 
daughter  had  conducted  the  business  for  her  fiither  in 
the  name  ct  Nerot's  Hotel-^she  was  several  years 
older  than  her  brother,  and  he  appears  to  have  had  no 
disposition  to  implicate  himself  pers(Hially  in  the  con- 
cern ;  the  business  therefore  was  ca^ried  on  after  the 
fiither's  death,  precisely  as  it  was  carried  on  during 
his  lifetime  by  Miss  Nerot,  ostensibly  in  her  name  as 
Nerot's  Hotel.  It  was  a  valuable  prc^rty,  and  if,  as 
it  is  contended,  at  the  death  of  Mr.  Nerot  it  became  her 
property  in  consequence  of  her  character  as  co-ex- 
ecutrix, Mr.  Nerot  wonW  of  course  be  entitled  to  caB 
for  an  account  of  it;  and  it  is  a  most  singular  circum- 
stance that  it  does  not  appear  that  during  the  long 
period  of  years  which  elapsed,  any  sudi  account  ever 
was  taken ;  nor  does  it  appear  that  she  accounted  for 
the  profits  of  this  concern  to  him  at  any  period. 

It  appears  that  the  defendant  in  this  suit  was  very 
much  pressed  by  the  consideration  of  the  ck*cumstance 
of  her  never  having  settled  her  father's  alKiirs,  as  far  as 
relates  to  this  concern,  with  Mr.  Nerot,  her  brother ;  and 
upon  the  face  of  her  answer,  being  called  upon  to  ac- 
count in  consequence  of  the  bill  that  was  filed  on  her 
marriage  with  Mr.  Bumand,  she  says,  that  sherdy  afler 
her  father's  death,  (and  she  states  this  upon  her  oath) 
an  agreement  was  entered  into,  and  that  the  agreement 
was  of  this  descripticm :— that  the  property  was  to  be 
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1828.       valued  and  appraised  ;  ehe  was  to  pay  one  half,  she 
BURNAND     being  jointly  interested  in  it  with  her  brother,  and  take 

MBROT.  the  other  half  to  herself.  This  is  the  defence  she  sets 
up  upon  the  Record.  Then  in  her  answer  she  says, 
this  business  was  not  carried  on  between  us  as  part- 
ners— it  was  carried  on  for  my  sole  exclusive  benefit. 
An  arrangement  was  made  between  us  soon  after  my 
father  s  death,  by  which  it  was  stipulated  that  I  should 
purchase  this  property.  A  valuation  was  made  in 
pursuance  of  that  agreement — I  did  purchase  the  pro- 
perty and  paid  you  the  valuation  for  your  share.  This 
is  the  answer  she  gave  to  this  suit. 

The  case  coming  before  the  Vice-Chancellor  in  this 
shape,  he  directed  issues  on  the  applica.tion  of  the 
parties,  and  he  allowed  Mrs.  Burnand  in  those  issues 
every  possible  advantage,  for  he  allowed  her  to  be 
examined.  She  was  on  one  side  examined,  and  Mr. 
Nerot  on  the  other :  this  being  a  family  transaction, 
and  many  circumstances  probably  having  occurred  to 
which  they  alone  were  parties,  it  was  of  importance 
for  ihe  purpose  of  investigating  the  tnith,  that  both  of 
them  should  be  examined  before  the  jury.  The  issues 
were  tried  by  a  Special  Jury  in  the  Court  of  Common 
Pleas,  before  the  Liord  Chief  Justice.  The  investiga- 
tion was  carried  on  with  the  utmost  minuteness  for  a 
long  period  of  time,  and  the  result  was,  after  hearing 
and  judging  of  the  examination  of  Mrs.  Burnand  on 
the  one  side,  and  Mr.  Nerot  on  the  other,  that  the 
Jury  decided  that  no  such  agreement  as  that  on 
which  she  insisted  had  been  ever  entered  into  be- 
tween these  parties.  That  was  the  main  ground  of 
defence  which  she  set  up  to  the  suit  of  Mr.  Nerot. 

Now  then,  look  at  the  probabilities  of  the  case,  for 
we  are  to  kK)k  at  the  case  on  the  footing  of  probabi- 
lity.    They  were  jointly  interested  in  this  valuable 
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concern — no  agreement  was  made  by  Mr.  Nerot  to  ^828. 
part  with  that  interest.  The  business  was  csuried 
on  in  the  same  form  and  manner  in  which  it  had 
been  carried  on  during  the  father  s  lifetime ;  and  no 
settlement  of  accounts  having  been,  as  it  is  said,  ever 
called  for  by  Mr.  Nerot,  it  is  supposed  that  Mr. 
Nerot  had  abandoned  all  interest  in  this  concern, 
except,  as  it  stood  on  the  footing  in  which  it  was 
placed  at  the  period  of  the  father  s  death,  namely, 
according  to  the  valuation  then  taken.  The  story  is 
in  itself  most  improbable ;  it  is  not  likely  that  Mr. 
Nerot  should  have  abandoned  his  interest  in  this  con- 
cern, without  some  valuable  consideration ;  and  there 
is  no  evidence  whatever  for  the  purpose  of  shewing 
that  he  did  do  it.  An  attempt  was  made  to  prove 
an  agreement  of  that  description,  and  that  attempt 
entirely  &iled.  But  the  question  does  not  rest  upon 
presumption ;  a  witness  has  been  examined  in  the 
cause,  to  whose  deposition  I  will  refer,  and  that 
witness  was  examined  at  the  trials  which  is  a  most 
material  circumstance,  because  it  obviates  all  objec- 
tion to  his  credit.  He  was  examined  and  cross-exa- 
amined  upon  the  trial,  and  the  verdict  must  have 
proceeded  principally  on  the  reliance  the  jury  placed 
on  his  testimony.  Indeed,  I  may  say,  that  if  it  is 
impossible  they  could  have  found  the  veidict  ihey 
ultimately  pronounced  unless  they  believed  the  testi- 
mony of  Mr.  Cary,  and  if  the  testimony  of  Mr. 
Gary  is  to  be  believed,  there  is  absolutely  an  end  to 
the  case.  In  the  first  place  I  say,  it  is  highly  impro- 
bable, that  Mr.  Nerot  should  have  abandoned  his  inte- 
rest in  thiis  concern  unless  some  arrangement  of  that 
kind  had  beenentered  into  between  th^  parties,  and  he 
had  received  an  equivalent  for  it ;  and  not  only  is 
there  no  evidence  of  such  an  agreement  being  entered 
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1828.       into,  but  being  insisted  on,  it  is  oegatLved  by  the 
Jury. 

The  [probabilities  are,  therdSbre,  all  against  the 
presumption  of  Mr.  Nerot's  having  entered  into 
such  an  agreement.  But  what  is  the  result  of  the 
positive  •evidence  1  Mr.  Gary  says,  "  I  was  em- 
ployed by  Mr.  Nerot  as  his  agent,  from  time  to  time, 
to  inspect  the  accounts.  I  was  well  acquainted  with 
both  parties.  I  had  interviews  with  Mrs.  Bumand 
from  time  to  time,  and  she  over  and  over  again  de-^ 
olarecl  that  the  business  was  carried  on  for  the  Joint 
benefit  of  herself  and  her  broths."  If  Mr.  Gary  is 
to  be  believed  in  the  statement  he  thus  makes,  (and 
the  jury  believed  his  statement  upon  the  occasion  to 
which  I  am  referrii^),  is  it  not  obvious  that  there  is 
at  once  an  end  to  this  cause  1  If  the  business  was  car- 
ried on  for  the  joint  benefit  of  these  parties,  it  is  per- 
fectly cl^ar  they  were  partners  in  the  business  so  carried 
on.  The  business,  under  these  circumstances,  could 
not  have  been  carried  on  for  their  joint  benefit  unless 
they  were  partners  in  the  concern.  He  does  not 
state  that  on  oqe  o^casicm  alone,  but  he  repeats  this 
over  and  over  again  at  different  periods  of  his  evi-^ 
dence,  and  his  evidence  is  irreconcileable  with  any 
other  supposition.  He  says,  ^'  I  was  directed  to  in- 
vestigate the  accounts  from  time  to  time;"  and  as 
he  acted  upcm  these  directicms  he  waited  on  Mrs« 
Bumand.  The  accounts  were  produced  to  him,  he 
was  dissatisfied  with  the  manner  in  which  they  were 
kept — ^he  remonstrated  with  her.  In  the  first  in- 
stance she  stated  that  she  could  not  make  that  parti- 
cular account  more  perfect,  but  she  said,  ^^  my  bro- 
ther has  nothing  to  complain  of,  for  I  have  nmde  no 
pjurse  for  myself."  If  that  account  be  truci  it  is 
quite  obvious  that  at  that  particular  time  she  consi- 
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dered  that  he  had  an  equal  interest  in  the  concern  with  ^^^* 
hersdf.  At  subsequent  times,  he  says,  she  repeat-  burnaiid 
edly  declared  to  him  when  he  was  examining-  and  in- 
rest^ati&g  the  accounts,  that  the  business  was  carried 
on  foF  their  joint  interest  and  joint  benefit.  This 
goes  down  to  a  late  period.  It  is  supposed  some  set- 
tlement of  account  had  taken  place  between  these 
parties;  that  nxmey  had  been  paid,  and  that  Mr. 
Nerot  had  no  claun  whatever  on  Mrs.  Bumand.  It 
appears  that  the  last  time  these  accounts  were  inves- 
tigated, was  in  the  year  1810,  six  years  after  the  pe- 
riod when  the  business  was  transferred  to  the  howe 
in  CMbrd  Street.  I  do  really  think,  therefore,  it  is 
impossible,  if  you  are  disposed  to  place  reliance  on 
the  testimony  of  Mr.  Gary — if  you  believe  hkn  to  be 
a  wftaess  of  truth,  that  yon  can  come  to  any  other 
conclusion  than  that  they  were  partners  in  the  trans- 
action. 

I  again  advert  to  a  circumrtance  which  I  think 
most  material;  tiiat  Mr*  Gary  is  not  here  merriy 
givii^  evidence  in  the  shape  of  dqpositicHis,  but 
with  reelect  to  the  substance  of  the  evidence  he 
has  given  in  the  riiape  of  depositions,  he  has  been 
examined  mvd  voce  in  the  presence  of  a  Jmy,  and 
the  Jury  have  pttmounced  on  the  degree  of  credit  to 
which  he  is  entitled.  Now  bow  is  this  evidence  met } 
I  admit  that  it  is  naiet  in  the  first  in^taiH^e  by  the  evi- 
dence of  Mr.  TetsalL  Mr.  Tetsall  says,  ''  I  con- 
ducted this  business,  or  managed  this  business  on  the 
part  of  Mrs.  Bomand."  He  was  the  head  waiter,  I 
believe,  in  the  concern ;  he  kept  the  accounts  and 
superintended  the  buriness,  but  there  is  nothing  in 
the  evidence  df  Tetsall  inconsistent  with  the  evidence 
of  Mr,  Gary.  It  does  not  appear  that  Mr.  Nerot  ever 
intended  publicly  to  declare  himself  a  partner  in  this 
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l^-  business.  The  business  was  always  carried  on  under 
the  name  of  Nerot's  Hotel.  Mr.  Nerot's  particular 
pursuits  were  of  a  different  deso-iption ;  he  never  in- 
terfered in  the  management  of  the  Hotel,  and  there 
was,  therefore,  no  reason  why  TetsaU,  who  was  a 
waiter,  should  know  that  -Mr.  Nerot  was  a  partner. 
The  evidence  of  Mr.  Gary,  therefore,  is  perfecdy 
reconcileable  with  that  of  Mr.  Tetsall. 

But  I  do  admit  that  the  case  is  considerably,  in 
point  of  evidence  and  effect,  assailed  by  the  letter  to 
which  so  much  reference  has  been  made  in  the  pro- 
gress of  this  cause.  In  the  early  stages  of  it  I  read 
and  considered  that  letter  over  and  over  again,  and  con- 
sidensd  the  explanations  which  were  given,  to  it,  and 
I  confess  it  was  a  long  time  before  I  could  satisfy  my 
mind,  taking  the  whole  case  together,  that  tiiis  evi- 
dence was  such  as  to  outweigh  the  inferences  to  be 
drawn  from  that  letter.  But  I  considered  this  cir- 
cumstance which  I  think  material,  and  which  has 
been  hinted  at  at  the  bar — ^the  letter  was  most  material 
evidence  in  the  case  before  the  Jury.  The  question 
before  the  Jury  was  this :  was  there  an  agreemrat 
entered  into  and  executed,  by  which  Mr.  Narot  parted 
vrith  his  interest  in  the  concern^  That  was  the 
question  at  issue  before  the  Jury ;-— to  impeach  that  it 
was  most  material  to  produce  this  letter,  in  which  he 
called  this  property  hers.  And  those  ailments  which 
have  been  raised  in  this  instance,  were .  raised  before 
the  Jury,  and  were  considered  by  the  Jury.  They 
were  investigated,  sifted,  and  examined  by  the  Judge, 
and  the  result  of  the  whole  was,  that  notwithstandling 
that  letter,  the  Jury  found  a  verdict  n^ativing  the 
fact  of  such  an  agreement.  I  conceive,  that  under 
the  circumstances  the  letter  has  with  reference  to  the 
substantial  question  which  you  are  now  considering 
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been  weighed,  sifted,  and  examined  by  the  Jury;  1828. 
and  1  think,  taking  the  case  altogether,  whatever 
snspicions  that  letter  may  raise  in  my  mind,  and 
whether  or  not  I  am  perfectly  sfettisRed  with  the  ex- 
planation given  in  i-espect  to  it, — taking  the  whole 
case  together,  I  think  the  balance  of  evidence  is  so 
strong  in  fiivonr  of  the  Respondrat,  that  I  am  bound 
to  consider  that  a  partnership  has  existed  between  the 
parties. 

I  admit  there  is  evidence  on  both  sides,  and  in  the 
earlier  stage  of  this  inquiry,  perhaps  before  the  Vice- 
Chancellor,  if  I  had  been  sitting  in  that  court,  and 
I  had  been  asked  to  direct  an  issue,  for  the  pur- 
pose of  trying  the  question  concemiog  partnership,  I 
should,  without  hesitation,  have  acceded  to  that  pro- 
position, and  directed  it ;  but  the  parties  never  re- 
quested an  issue  to  try  die  question  of  partnership, 
which  it  was  competent  for  them  to  ask  for.  When 
the  case  afterwards  came  before  Lord  Eldon,  and 
was  there  examined,  sifted,  and  discussed,  they  never 
requested  an  issue  for  the  purpose  of  trying  tlmt 
questicm.  The  question  afterwards  came  before  me, 
and  was  again  examined  and  discussed  at  a  con- 
siderable length,  but  the  parties  never,  during  any 
of  those  discussions,  requested  such  issue.*  Thinking, 
and  indeed  being  satisfied,  as  I  am,  that  the  balance 
of  evidence  is  strong  in  favour  of  a  paitnership,  I 
cannot  recommend  to  you  in  this  last  stage  of. the 
cause,  to  direct  an  issue  for  the  purpose  of  commen- 
cing again,  as  it  were,  the  mvestigation  and  trial  of  a 
case  which  has  already  lasted  so  many  years. 

Having  paid  great  attention  to  the  evidence,  (and  it 
is  a  question  of  fact),  I  recommend  to  you,  under  these 

•  See  the  dictum  of  Lord  Redesdale  in  M'NeiU  v.  Cahitl.  2 
Bli.  (lstScr.)p.261. 
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1828.  circumstances,  to  find  that  a  partnership  has  been 
sufficiently  established.  If  a  partn^^hip  has  been 
sufficiently  established,  the  next  question  is  as  to  the 
house  in  CliflTord  Street.  It  appears  to  me  that  it 
must  follow  the  fate  of  the  other  question ;  because, 
looking  to  the  evidence  of  Mr.  Gary  as  to  sums  of 
mcmey  advanced,  looking  to  the  answ^  and  the 
manner  in  which  that  answer  is  sworn  as  to  the  fund 
out  of  which  the  purchase  money  was  paid,  it  is  quite 
impossiUe  not  to  come  to  the  condnsicm  that  it  was 
out  of  the  proceeds  of  that  concern  this  house  was 
purchased; — ^it  was  purchased  out  of  the  proceeds  of 
the  concern  for  the  purpose  of  the  concern,  in  order 
to  carry  on  the  business  of  the  partn^^hip ;  and  if 
this  lady  has  herself  paid  more  than  her  share  of  the 
purchase  mraey,  she  will  have  the  benefit  of  that  in 
taking  the  account;  but  being  purchased  for  the 
purpose  of  carrying  on  the  concern,  in  consequence  of 
the  expiration  of  the  former  lease,  the  establishmmt 
having  been  removed  into  that  house,  the  furniture 
and  stock  having  been  all  taken  there,  that  house 
having  been  employed  for  the  purpose  of  the  trade, 
Mr.  Nerot,  having,  during  the  progress  of  the  negocia- 
tion  advanced  money  for  the  purpose  of  completing  the 
purchase;  and  the  purchase  having  been  paid  for 
principally  out  of  the  proceeds  of  the  concern  ;  if  the 
concern  is  to  be  treated  as  a  partnership  concern,  this 
house  also  must  be  considered  partnership  property. 
Under  these  circumstances,  I  should  humbly  recom- 
mend to  you  that  the  Decree  in  the  Court  below  be 
affirmed ;  and  I  think  it  ouglit  to  be  affiimed  with 
100/.  costs. 


Judgment  Affirmed,  with  100/.  costs. 
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CORD  DILLON 

IRELAND.  ...« 


FLASK  BTT. 


(court   of   CHANCERY.) 

The  Right  Honourable  Henry  Au-i 
GusTus,  Lord  Viscount  DihLoifS  ^ppeliants. 
and  Cbasulbs  Butler,  Esq.  -   -   ) 

William    Plaskett    and    James;  _ 
Brett S  ^^P^^^^^' 

D.  having  an  estate  for  life  in  lands,  situate  in  England  and 
Ireland,  assigned  them,  together  with  his  furniture,  &c.,  hy 
several  indentures,  to  Trustees  for  a  term  of  99  years,  if  he 
should  so  long  live,  in  trust,  out  of  the  rents  and  profits,  after 
satisfaction  of  a  jointure,  prior  to  the  life  estate  and  the  interest 
of  a  mortgage,  and  certain  annuities  created  by  the  Appellant, 
to  pay  to  the  Appellant  an  annuity  of  5,000/.,  and  to  his  cre- 
ditors by  bond,  judgment,  and  simple  contract,  (parties  to  the 
deed  of  assignment),  interest  at  the  rate  of  5/.  per  cent,  upon 
their  respective  debts ;  and  to  apply  the  surplus  from  time  to 
time  in  the  gradual  extinction  of  the  capital  of  the  debts. 

The  creditors  generally  executed  the  deed  of  trust  and  assignment, 
by  which  they  covenanted  not  to  sue  the  Appellant.  But  P.  and 
B.,  creditors  of  D.,  by  simple  contract,  having  obtained  judg- 
ment  for  their  debts,  first  in  England  and  afterwards  in  Ire- 
land, sued  out  a  writ  of Jieri  facias,  directed  to  the  Sheriff  of  the 
county  of  R.  in  Ireland,  who  seized  the  goods  of  D.,  but  refused 
to  sell  them,  in  consequence  of  a  claim  made  by  the  Trustees  to 
whom  they  had  been  assigned  by  D.  Whereupon  P.  and  B.,  in 
1820,  filed  a  Bill  in  Chancery  in  Ireland,  on  behalf  of  them- 
selves and  other  creditors  of  D.,  which  stated  these  facts;  and, 
setting  forth,  in  part,  the  deed  of  trust  and  assignment  as  it 
appeared  in  the  registry ;  but,  alleging  that  they  were  ignorant 
of  the  trusts,  prayed  that  the  Defendants  might  set  forth  the  deed, 
and  that  the  creditors  might  have  power  to  elect  to  take  the  be- 
nefit of  the  deed ;  or  otherwise,  that  it  might  be  declared  fraudu- 
lent and  void  as  to  them,  and  that  in  the  meantime  a  receiver  of 
the  rents  might  be  appointed,  and  that  they  might  be  applied  in 
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18*28.  payment  of  the  debts.    After  the  bill  was  filed  two  of  the  trus- 

'-^^^^^^^  tees  died,  aud  two  new  trustees  were  appointed,     D.  and  the 

LORD  DILLON  .     .  ... 

r,  sumving  trustee  put  in  their  answers. 

PLASKETT.  In  1824  P.  and  B.  filed  a  supplemental  bill  against  D.,  and  the 
surviving  trustee,  stating  the  deed  of  assignment  and  trust ; 
that  under  it  D.  was  entitled  to  a  rent  charge  issuing  out 
of  the  lands  held  in  trust  by  the  surviving  trustee,  and  that 
they  had  sued  out  an  elegit  against  D.  for  the  sum  of 
1,027/.,  directed  to  the  Sheriff  of  R..  who  returned  that  D. 
or  his  trustee  was  seised  of  a  fireehold  rent  issuing  out  of 
lands  in  the  county  of  R. ;  one  moiety  of  which  he  had  deli- 
vered to  P.  and  B.  to  hold,  &c,,  till  they  had  levied  the  damages 

.  marked  on  the  writ.  They  claimed  by  the  bill  to  be  entitled 
either  to  a  moiety  of  the  lands  or  of  the  rent  charge,  or  to  have 
satisfaction  of  their  judgment  out  of  the  annuity  payable  to  D. 
under  the  trusts  of  the  deed.  Upon  these  grounds  tbey  prayed 
by  their  bill  a  receiver  either  of  a  moiety  of  the  lands  compri- 
sed in  the  Sherifi''8  return  to  the  writ,  to  the  extent  of  one  moiety 
of  the  5,000/.  per  annum,  or  of  the  lands  comprised  in  the  deeds 
of  assignment  and  trust ;  and  after  satisfaction  of  the  charges 
having  priority  according  to  the  trusts  of  the  deed,  that  a  moiety 
or  a  competent  part  of  the  5,000/.  per  annum  might  be  applied 
in  payment  of  their  demand,  and  thi^t  the  trustee  might  be  re- 
strained from  paying  the  annuity  to  D.  till  the  demand  was 
satisfied. 

After  the  filing  of  the  bill  two  orders  were  made,  one  for  the 
appointment  of  a  receiver,  the  other  restraining  the  trustee 
from  paying  the  annuity  to  D.»  to  the  amount  of  1,200/. 
The  trustee,  by  his  answer,  suggested  that  bis  co-trustees 
and  the  creditors  of  D.  were  necessary  parties  to  the  suit. 
D.,  by  his  answer,  insisted  upon  the  validity  of  the  deed  and 
priority  of  the  trusts,  (including  his  own  annuity),  over  the 
judgmentof  P.  and  B.  As  soon  as  the  answers  were  filed, 
applications  were  made  to  the  Master  of  the  Rolls  on  the  part 
of  D.,  to  discharge  the  receiver  and  rescind  the  injunction  ; 
and  on  the  part  of  P.  and  B.  to  continue  the  receiver  and  in- 
junction till  the  hearing,  which  was  granted,  and  the  motion  of 
D.  was  refused;  and  this  decision  was  affirmed  on  appeal  to 
the  Lord  Chancellor  of  Ireland. 

Held  affirming  the  judgments  of  the  courts  below,  that  under 
the  circumstances  above  stated,  the  orders  appointing  a  re- 
ceiver, and  restraining  the  surviving  trustee  from  paying  the 
annuity  to  D.,  were  pro|)er]y  made ;  that  it  was  not  necessary 
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for  this  purpose  that  the  prior  incumbrancers,  northecredi-        1828. 
tors,  parties  to  the  deed  of  trust,  nor  the  substituted  trustees,  lord"dillom 
should  be  parties  to  the  suit.  Held,  also,  that  the  defects  in  the  v. 

Sheriff's  return  to  the  elegit  were  immaterial,  as  no  return     F«^«"teTT. 
is  necessary,  and  the  suing  out  an  el^it  is  suffiqient  to  ground 
the  equitj.     Held,  further,  that  one  eiegit  is  sufficient,  although . 
the  rent  was  payable  out  of  lands  in  three  counties. 


By  an  Indenture  bearing  date  the  4th  of  July, 
1815,  and  made  between  the  Appellant  the  Viscount 
Dillon,  of  the  first  part;  the  several  persons  whose 
names  and  additions  were  written  in  the  first  schedule 
to  the  indenture,  creditors  of  Viscount  Dillon,  by 
jointure,  rent- charge,  or  annuity,  of  the  second  part ; 
the  several  persons,  whose  names  and  additions  were 
written  in  the  second  schedule  to  the  indenture, 
creditors  of  Viscount  Dillon,  by  bond  and  judgment, 
or  by  one  of  such  securities,  of  the  third  part ;  the 
several  persons  whose  names  and  additions  were  set 
forth  in  the  third  schedule  to  the  indenture,  creditors 
of  Viscount  Dillon  by  simple  contract,  of  the  fourth 
part;  and  the  Appellant  Charles  Butler,  and  Ed- 
ward Jemiugham,  and  John  Hosier,  deceased,  on  the 
fifth  part :  After  reciting,  that  by  virtue  of  indentures  of 
lease  and  re-lease,  bearmg  date  respectively  the  13th 
and  14th  of  July,  1803 ;  and  in  consequence  of  the 
subsequent  decease  of  Charles  Viscount  Dillon,  the 
Appellant  Viscount  Dillon,  was  seised  or  entitled, 
during  the  term  of  his  life,  without  impeachment  of 
waste,  and  with  several  remainders  over  in  strict 
settlement,  and  with  various  special  powers  and 
authorities,  of  or  to  several  manors,  capital  and  other 
messuages,  lands,  tenements,  and  other  heredita* 
ments,  situate  in  the  county  of  Oxford ;  and  of  or  to 
several  castles,  manors,  messuages,  iand»,  tenements. 


ife  caoonties  of 

iilreluid;  but 

Ire* 

2,00021  b3rthe 
it,  fanited  to 
for 
thereby 
AaAj  created, 
f;  aad  fbrdier  redtiDg 
Mbn  had  diarged,  or 
Eogish  and  Irish  estates, 
ptTible  during  his 
if  Tms  deleniiiDable  on  his  de- 
ct  evil  of  the  said  anointies, 
^"dtt  penoD  or  persons  to 
parade  ncre  set  forth  in  the 
amesed;  and  that  the  A.p- 
Trikfi  mxs  inddited  to  different 
^  "wu    IT  jaAcoxam  or  both  such  securi- 
X--S.    £   >^-i!sait«m>««r  i^wi  of  liioiiey,  and  the  sanie» 
r  L  r:w.%^  .Mrt  rftifr-rf  m«re  set  forth  in  Ae  se- 
>iMu  s:>>^;ue  iii?n!SBCL>  JOBDeised ;  and  that  he  \?as 
::«$%/    .^ikotfsa  3>  srvcnf  cdxr  persons  by  simple 
.x^ttcnbci  in  ^vwHWs  odnsrssHS  of  money,  and  that  the 
same,  jr  the  primnpnt  part  dMnof,  were  set  forth  in 
±e  ±ini  ^dmihife  t&mtK»  amexcd :    And  that  in 
fl*ir  3/  in^rife  fir  dbe  &clMive  of  the  said  several 
Muouixs^  ami  <fie6csv  and  lor  die  subsistence  of  the 
Ajipclifii:  ^^voolC  Pflfcn^  and  the  management  of 
his  idfios  m  dbe  aalninL  it  Imd  been  agreed  bet^reen 
the  sereral  parties  dMVte^  tioit  the  Appellant  Vis- 
count Dillon  shooM  grant  and  demise  the  lands  ni 
f  rrlnnd  and  En^and,  of  whick  mrier  the  indentures 
til'ltin  I3th  and  14th  of  JqIt;  1:^^  he  was  tenant 
(U'  Uiv^  iMit  Nubjcct  to  theseTeral  charges  and  incum- 
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brances  afTecting  the  same  estates,  or  any  of  them,  1^28. 
unto  Charles  Batter,  Ed\?ard  Jemingham,  and  John  lord  Diuoif 
Ho«er,  their  executors,  administrators,  or  assigns,  plaskbtt. 
for  the  term  of  ninety-nine  years,  if  the  Appellant 
Viscomit  Dilbn  should  so  long  live,  upon  the  trusts 
and  subject  to  the  powers,  provisoes,  and  agreements 
thereinadfter  expressed:  And  that  he  should  assign 
all  his  household  goods  and  furniture  in  his  mansion 
house  at  Ditchley,  in  the  county  of  Oxford,  and  at 
Loughglyn  in  Ireland,  unto  Charles  ButW,  Edward 
Jemingham,  and  John  Hosier,  their  executors,  ad- 
ministrators, and  assigns,  upon  the  trusts,  and  sub- 
ject to  the  powers,  provisoes,  agreements,  and  decla- 
tions  thereinafter  contained :  And  also  tliat  the 
Appellant  Viscount  Dillon  should  ^ect  one  or  more 
insurance  or  insurances  on  his  own  life  for  the  sum . 
of  15,000/.,  or  for  several  sums  of  money  amounting 
in  the  whole  to  that  sum ;  and  that  the  said  policy 
or  policies  should  be  taken  in  the  name  of  Viscount 
Dillon,  and  assigned  by  him  to  Charles  Butler, 
Edward  Jerningham,  and  John  Hosi^,  their  execu- 
tors, administrators,  and  assigns,  upon  such  trusts  as 
are  thereinafter  expressed :  And  that  in  bcmsidera- 
tion  of  the  provisions  so  to  be  made  by  Viscount 
Dillon  for  the  payment  of  debts  owing  by  him  to  the 
parties  thereto  of  the  third  and  fourth  parts  respec- 
tively, they  should  enter  mto  the  covenants  and 
agreemrats  thereinaft^  contained,  and  that  in  pur- 
suance of  the  said  agreements,  Viscount  Dillon  had 
effected  such  insurances :  And  that  by  an  indenture 
bearing  even  date,  and  made  between  Viscount 
Dillon  of  the  one  part,  and  CSiarles  Butler,  Edward 
Jemingham,  and  John  Hosier  of  the  other  part, 
Viscount  Dillcm  had  granted  and  demised  unto 
Qiarles   Butler,    Edwiutl   Jerningham,    and    John 


242  CA8B9   IN   THE   HOUSE  OF   JX)RDS 

182S.      anj  other  hereditaments,  situate  in  the  counties  of 
LORD  DILLON  MsLjOj  Roscouimon,  and  Westmeath,  in  Ireland;  but 
PLAfKETT.    that  such  of  the  said  estates  as  were  situate  in  Ire- 
land were  subject  to  a  rent-charge  of  2,000/.  by  the 
said  indenture  of  release  and  settlement,  limited  to 
Mary  Viscountess  Dowager  Dillon,  and  her  assigns,  for 
her  life,  and  to  the  powers  and  remedies  thereby 
given,  and  to  a  term  of  200  years  thereby  created, 
for  enforcing  payment  thereof;  and  fiirther  reciting 
that  the  Appellant  Viscount  Dillon  had  charged,  or 
otherwise  secured  upon  the  English  and  Irish  estates, 
or  some  of  them,  divers  annuities  payable  during  his 
life,  or  during  terms  of  years  determinable  on  his  de- 
cease, and  the  amount  of  each  of  the  said  annuities, 
and  the  name  or  names  of  the  person  or  persons  to 
whom  the  same  were  payable  were  set  forth  in  the 
first  schedule  thereto  annexed ;  and  that  the  Ap- 
pellant Viscount  Dillon  was   indebted  to  different 
persons  by  bond  or  judgment,  or  both  sudi  securi- 
ties, in  considerable  sums  of  money,  and  the  same, 
or  a  principal  part  thereof,  were  set  forth  in  the  se- 
cond schedide  thereunto  annexed ;  and  that  he  was 
also  indebted  to  several  other  persons  by  simple 
contract  in  various  otlier  sums  of  money,  and  that  the 
same,  or  the  principal  part  thereof,  were  set  forth  in 
the  third  schedule  thereto  annexed :    And  that  in 
order  to  provide  for  the  discharge  of  the  said  several 
annuities  and  debts,  and  for  the  subsistence  of  the 
Appellant  Viscount  Dillon,  and  the  management  of 
his  affairs  in  the  interim,  it  had  been  agreed  between 
the  several  parties  thereto,  that  the  Appellant  Vis- 
count Dillon  should  grant  and  demise  the  lands  in 
Ireland  and  England,  of  which,  under  the  indentures 
of  the  13th  and  14th  of  July,  1803,  he  was  tenant 
for  life,  but  subject  to  the  several  charges  and  incum- 
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brances  afiecting  the  same  estates,  or  any  of  them,  1828. 
unto  Charles  Batter,  Ed\?ard  Jemingham,  and  John  lord  diuon 
Ho«er,  their  executors,  administrators,  or  assigns,  vLAnvn, 
for  the  term  of  ninety-nine  years,  if  the  Appellant 
Viscount  Dillon  shoukl  so  long  live,  upon  the  trusts 
and  subject  to  the  powers,  provisoes,  and  agreements 
thereindler  expressed:  And  that  he  should  assign 
all  his  household  goods  and  furniture  in  his  mansion 
house  at  Ditchley,  in  the  county  of  Oxford,  and  at 
Loughglyn  in  Ireland,  unto  Charles  Butl^,  Edward 
Jemingham,  and  John  Hosier,  their  executors,  ad- 
ministrators, and  assigns,  upcm  the  trusts,  and  sub- 
ject to  the  powers,  provisoes,  agreements,  and  deck- 
tions  thereinafter  contained :  And  also  tliat  the 
Appellant  Viscount  Dillon  should  effect  one  or  more 
insurance  or  insurances  on  his  own  life  for  the  sum . 
of  15,000/.,  or  for  several  sums  of  money  amounting 
in  the  whole  to  that  sum ;  and  that  the  said  policy 
or  policies  should  be  taken  in  the  name  of  Viscount 
Dillon,  and  assigned  by  him  to  Charles  Butler, 
Edward  Jerningham,  and  Jdm  Hosier,  their  execu- 
tors, administrators,  and  assigns,  upon  such  trusts  as 
are  thereinafter  expressed:  And  diat  in  fccmsidera- 
tion  of  the  provisions  so  to  be  made  by  Viscount 
Dillon  for  the  payment  of  debts  owing  by  him  to  the 
parties  thereto  of  the  third  and  fourth  parts  respec- 
tively, they  should  enter  into  the  covenants  and 
agreements  thereinaft^  contained,  and  that  in  pur- 
suance of  the  said  agreements.  Viscount  Dillon  had 
effected  such  insurances :  And  that  by  an  indenture 
bearing  even  date,  and  made  between  Viscount 
Dillon  of  the  one  part,  and  CSiarles  Butler,  Edward 
Jemingham,  and  John  Hosier  of  the  other  part, 
Viscount  Dillcm  had  granted  and  demised  unto 
Charles   Butla-,    Edward   Jemingham,    and    John 
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1828,       Hosier,  their  executors,  administrators,  and  assigns, 
LORD  DiLLoH  ^U  BxiA  Bvety  the  freehold  castles,  baronies,  manors, 
PLASKETT.    &rm8,  towns,  rents,  messuages,  mills,  lands,  tene- 
ments, tithes  and  hereditaments,  situate,  arising,  and 
being  in  the  counties  of  Mayo,    Roscommon,   and 
Westmeath,  and  in  the  baronies  of  Costelloand  Boyle, 
in  Ireland,  and  therein  particularly  mentioned  and 
set  forth,  with  their  respective  rents  and  profits,  in 
the  schedule  written  under  or  annexed  to  the  said 
indenture ;  and  all  other  the  castles,  baronies,  ma- 
nors, messuages,    lands    and    other    hereditaments 
whatsoever,  situate  and  being  in  the  said  counties,  or 
any  of  them,  or  elsewhere  in  Ireland,  which  he  the 
said  Viscount  Dillon,  or  any  person  or  persons  in 
trust  for  him,  or  for  his  use,  was  or  were  seised  of  or 
entitled  to  for  the  term  of  his  life,  or  for  any  other 
estate  of  freehold,  or  right  or  interest  whatsoever,  in 
possession,  reversion,  remainder,  use^  trust,  or  ex- 
pectancy, under  or  by  virtue  of  the  said  indentures 
of  lease  and  release.  Or  otherwise,  to  hold  the  same, 
(subject  and  charged  as  therein  mentioned,  and  also 
subject  and  without  prejudice  to  the  powers  by  the 
said  indentures  of  release  and  settlement  created  and 
in  anywise  relating,  annexed,  or  collateral  to  the 
life  estate  or   interest  thereby  limited  to  Viscount 
Dillon,  in  the  said  hereditaments,  and  to  the  uses, 
trusts,  and  charges  to  be  created  by  an  exercise  of 
the  said  powers,  or  any  of  them),  unto  Charles  But- 
ler,  Edward  Jemingham,    and  John  Hosier,  their 
executors,  administrators,  and  assigns,  from  thence- 
forth for  the  term  of  ninety-nine  years,  if  Viscount 
Dillon  should  so  long  live,  without  impeachment  of 
waste^  upon  such  trusts,  and  subject  to  such  powers, 
provisoes,  declarations,  and  agreements  as  should 
be  expressed  concerning  the  same,  in  an  indenture 
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(herein  mentioned,  to  be  thai  ah^eady  prqporefi  aad  1^* 
engiosBed,  and  to  be  inten<jkd  to  bear  ev&x  date  with, 
the  same,  and  to  be  made  between  the  persona  therein 
named,  bein^  the  same  peraons  as  are  parties  to 
the  indenture  now  in  recital:  And  that  by  the 
said  tndentare  the  Afipellant  Viscount  Dillon,  in  fiir- 
ther  pursuance  of  his  said  agreement,  assigned  to 
Charles  Butler^  Edward  Jemingham,  and  John 
Hosier,  their  executors,  adminjatraton  and  assigns, 
ail  and  singular  the  honsdMd  goods,  furniture,  pkte, 
linen  and  china  of  him  the  said  Henry  Augustus 
Viscount  Dillon,  thai  bang  in  or  about  his  capital 
messuage  or  mansion  house  at  Lo^ghglyn  (being  part 
of  the  estates  theranbefore  demised),  to  hold  the 
same  unto  Charles  Butler,  Edward  Jemingbam,  aad 
John  Hosier,  their  executors,  administrators,  and 
assies,  up<m  and  fSx  such  tnute,  intents,  and  puD- 
poses,  and  with,  under,  and  subject  to  audi  powers, 
provisoes,  agreements,  and  declarations,  as  were  or 
should  be  expressed  or  contained  of  or  concerning 
the  same,  in  and  by  the  said  indentmre  thereinbefiire 
maitioned,  to  be  then  already  fuiepared  and  en- 
grossed, and  to  bear  even  date  widi  the  same ;  It  is 
by  the  indenture  now  in  reoital  witnessed,  that  in 
pursuance  of  the  said  recited  agreement  with  resfeat 
to  the  demise  agreed  to  be  made  of  the  said  Oxford- 
ahire  estates  thereinafier  mentioned,  and  in  consider- 
ation of  the  covenant  and  agreement  thereinafter 
entered  into  by  ihe  parties  to  the  indenture  now  in 
recital  of  the  third  and  fonrth  parts,  and  for  the 
nominal  consideration  therein  mentioned,  the  Ap-^ 
pellant  Visoount  Dillon  granted  and  demised  unto 
CSiarles  Butler,  Edward  Jemipgfaam,  and  John 
Hosier,  their  executors,  and  administimtors,  idl  and 
every  the  manors,  &rms,  capital  and  other 

VOL.  II.  » 


246  CASES  IN  THE  HOUSE  OF  LORDS 

IS28.       mill^,  lands,  tenements,   tithes,  and  hereditaments, 
LOAD  DiLLOH  situate,  arising,  and  being  in  the  county  of  Oxford, 
or  elsewhere  in  England,  of  or  to  which  he,  Viscoimt 
Dillon,  or  any  persons  in  trust  for  him,  were  seised 
or  entitled  for  the  term  of  his  life,  or  for  any  other 
estate  of  freehold  or  right  or  interest  whatsoever,  in 
possession,  reversion,  remainder,  use,  trust,  or  ex- 
pectancy, under  the  said  recited  indentures  of  lease 
and  re-lease  as  aforesaid,  or  otherwise,  and  which,  or 
the  principal  parts  whereof,  were  in  the  same  inden- 
tures, or  one  of  them,  particularly  described  and  set 
forth,  with  their  appurtenances ;  to  hold  the  same, 
subject  and  chaiged  as  thereinbefore  is  mentioned, 
and  subject  and  without  prejudice  to  the  powers  by 
the  said  indentures  of  re-lease  and  settlement,  cre- 
ated, and  in  any  wise  annexed  or  collateral  to  the  life 
estate  and  interest  thereby  limited  to  Viscount  Dillon, 
and  to  the  uses,  trusts,  or  charges  to  be  created  by  an 
exercise  of  the  said  powers,  or  any  of  them,  unto 
Charles    Butler,    Edward   Jerningham,    and  John 
Hosier,  their  executors,  administrators,  and  assigns, 
from  the  day  next  before  the  day  of  the  date  thereof, 
for  and  during  and  unto  the  full  end  and  term  of 
ninety-nine  years  from  thenceforth  next  ensuing,  if 
Viscount  Dillon  should  so  long   live,  without  im- 
peachment of  waste;  upon  the  trusts,  and  subject  to 
the  powers,  provisoes,  agreements,  and  declarations 
thereinafter  expressed:   And  it  is  further  witnessed 
that  for  the  ccMisiderations  aforesaid,  and  in  further 
pursuance  of  the  said  agreement,  the  Appellant  Vis- 
count Dillon  bargained  and  set  over   unto  Charles 
Butl^,  Edward  Jerningham,  and  John  Hosier,  their 
executors  and  administrators,  tlie  household  goods, 
furniture,  phite,  books,  pictures,  engravings,  draw- 
ings,  statues,  Itnen  and  china,  and  other  articles  for 
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household  use  or  ornament,  then  being  in  or  about  ^®28. 
his  mansion  house  at  Ditchley  in  the  county  of  Ox-  lord  dilm* 
ford;  to  hold  the  same  unto  Charles  Butler,  Edward  pu^mtt. 
Jemingham,  and  John  Hosier,  their  executors,  ad- 
ministrators, and  assigns,  from  thenceforth  as  fully 
and  effectually  as  Viscount  Dillon,  his  executors, 
administrators,  or  assigns  could  or  might  have 
otherwise  had  or  heexk  entitled  to  the  same;  but 
upon  the  trusts,  and  subject  to  the  powers,  provisoes, 
and  agreements  thereinafter  declared ;  (Uiat  is  to 
say)  upon  trust,  that  Charles  Butler,  Edward  Jer- 
ningham,  and  John  Hosier,  their  executors,  admi- 
nistrators, and  assigns,  should  forthwith  enter  into 
the  possession  and  receipt  of  the  rents  and  profits  of 
the  said  several  mansion  houses,  manors,  farms, 
messuages,  lands,  tithes,  hereditaments,  furniture, 
and  other  the  premises  so  severally  demised  and 
aas^ed  as  aforesaid ;  and  should,  during  the  con- 
tinuance of  the  trusts  thereinafter  declared  for  the  pay- 
ment of  the  said  debts,  remain  in  such  possession  and 
receipt,  and  in  the  management  of  the  said  estates, 
and  every  of  them,  by  means  of  such  agents  and  re- 
ceivers as  thereinafter  mentioned:  And  it  was 
thereby  agreed  and  declared,  that  Charles  Butler, 
Edward  Jemingham,  and  John  Hosier,  their  exe- 
cutors, administrators  and  assigns,  should  from  time 
to  time  apply  the  rents,  issues,  and  profits  of  the 
mansions,  manors,  farms,  messuages,  lands,  tithes, 
and  other  premises,  so  thereby  and  by  the  said 
indenture  of  equal  date,  therewith  respectively  de- 
mised, when  and  as  the  same  should  become  due, 
and  be  actually  received  by  them  upon  the  trusts 
following  ;  (that  is' to  say,)  in  the  firet  place  to  dis- 
charge thereout  all  taxes,  rates,  and  assessments 
imposed  and  to  be  imposed  upon  the  premises,  and 
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^8^-  the  expenses  of  putting  and  keeping  in  rqpair  the 
LOM>DiLMiv  several  numsion  houses  and  other  buildings  thereon, 
rLAMBTT.  u>d  the  wages  and  board  of  proper  servants  for 
taking  care  of  the  said  mansions  and  the  furniture 
thereki,  and  also  the  reascmable  salaries  and  allow- 
ances  of  the  agents  and  receivers  of  the  Irish  and 
English  estates;  and  likewise  all  expenses  attending 
the  execution  of  the  trusts  thereby  declared,  and  for 
keeping  and  auditing  the  ajceounts,  and  paying  the 
annual  interest  and  other  chaiges,  and  in  preparing 
and  engrossing  deeds  relative  to  the  trusts  intended 
to  be  therdby  created;  and  in  the  second  place,  or  if 
it  should  be  so  required  by  Mary,  Viscountess  Dillon, 
her  executors,  administrators,  or  assigns,  prior  to 
such  of  the  foregoing  purposes  as  respect  the  chaiges 
or  debts  subsequent  in  legal  or  equitable  precedence 
to  the  jointure  rent-charge  of  Mary,  Viscountess 
Dillon,  should  by  and  out  of  the  rents,  issues,  and 
profits  of  the  estates  in  Irehmd,  pay  to  Mary,  Vis- 
countess Dilfen,  and  her  assigns,  during  so  many 
3^ear8  of  the  term  of  ninety-nine  yeai^,  determinable 
as  aforesaid,  as  she  should  happen  to  live,  the  said 
rent-chaige  of  2,000/.  of  lawful  &itish  money, 
provided  for  her  by  the  indenture  of  the  14th  of 
July,  1803,  afi  thereby  appointed;  and,  in  the  third 
place,  should  (but  as  to  such  of  the  (H^mises  in  the 
county  of  Oxford  as  are  chaiged  vnth  the  tJierein- 
after  motioned  mortgage  debt  oi  4,600/.  subject 
to  the  trusts  theremafter  expressed  of  and  concemii^ 
the  saki  sum  of  4,600/.,  and  the  interest  th^^eoft) 
by  and  out  of  the  rents,  issues,  and  profits  of  the 
manors  and  other  the  premises,  by  the  indenture  now 
in  recital,  and  the  indenture  of  equal  date,  pay  to  the 
sev^al  pawns  for  the  time  being  entitled  to  receive 
the  same,  as  vrell  the  several  annuities  set  forth  in 
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• 

the  fimt  schedule  therMo  imm^ed,  with  such  additkm  19% 
to  each  as  might  be  occa&ooned  by  any  extra  insttnuce,  totL^MMn 
to  be  paid  by  each  for  cfxtra  risk  of  the  Appellant  p,^',„. 
Vfficoimt  Dillon  at  sea,  or  his  residing  out  of  the 
kingdom,  as  also  any  annuity  or  annuities  which 
might  be  granted  by  Charles  Butia-,  Edward  Jer- 
ningham,  and  John  Hosier,  their  executors,  adminis-^ 
ttators,  or  assigns,  together  with  the  Appellant  Vis- 
coimt  Dilk>n,  under  the  power  therdnafter  for  that 
purpose  contained :  and  likewise  should,  by  such  vents, 
issues,  and  profits,  of  the  allotm^ts  or  parcels  of  hmd 
and  hereditiunentB  aJready  charged  with  the  said  sum  of 
4,600/.,  pay,  or  cause  to  be  paid,  according  to  the  pri- 
ority Of  security,  to  Richard  Phillips,  his  executors, 
administratcn^,  and  assigns,  the  yearly  interest  of  the 
sum  of  4,600/«,  raised  by  way  of  mortgage,  by  Charles 
Viscount  Dillon,  the  iather  of  the  Appellant  Viscount 
Dillon,  under  the  powers  of  an  Act  of  Parliament 
passed  for  dividing  and  enclosing  the  op^  fidds  and 
common  and  waste  lands  in  Spelsbury,  in  the  county 
of  Oxford,  and  secured  <m  such  of  the  premises 
thereby  demised,  as  were  aUotted  ot*  odierwise  af- 
fected by  the  said  Act;  and,  in  the  fi)tirdi  place, 
should,  by  and  out  of  the  rents,  issues,  and  profits  of 
the  said  several  hereditaments,  (but  subject  as  afore- 
said,) pay  the  yearly  premiums  to  become  payable 
upon,  and  all  other  expenses  which  might  att^d  the 
policies  of  insurance,  effected  or  to  be  effbcted  in  the 
name  of  the  Appelbuit  Viscount  Dillon,  and  by  him 
ass^ned  or  intended  to  be  assigned  to  Charles  Butler, 
Edward  Jemingham,  and  John  Ho^er,  and  particu- 
larly the  annual  premium  cm  a  separate  insurance  of 
8,000/«,  made  or  to  be  made  on  the  life  of  the  Appellant 
Viscount  Dillon,  for  the  benefit  of  the  peiiM>ns  therein 
mentioned ;  and,  in  the  fifth  place,  should,  out  of  the 
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)^8.  rents,  issues,  and  prc^  qf  the  hereditaments  and 
premises  thereby,  and  by  the  indenture  of  equal  date 
therewith  demised,  (but  subject  as  aforesaid,)  pay 
to  the  Appellant  Viscount  Dillon,  and  his  assigns, 
during  the  term  of  ninety-nme  years,  determinable  as 
aforesaid,  an  annuity  of  5,000/.  of  British  money,  in 
such  manner  as  therein  mentioned ;  and  should,  by 
and  out  of  the  said  last-mentioned  rents,  issues,  and 
profits,  pay  to  the  several  persons,  parties  thereto,  of 
the  tliird  and  fourth  parts  respectively,  being  credi* 
tors  of  the  Appellant  Viscount  Dillon,  by  bond  and 
judgment,  or  by  one  of  such  securities,  and  by  simple 
contract  respectivdy,  and  their  several  executors, 
administrators,  and  assigns,  interest  at  the  rate  of  5/. 
per  cent,  per  annum  upon  their  respective  dd>ts  and 
demands  set  forth  m  the  second  and  third  schedules 
thereto  annexed,  or  upon  so  much  thereof  respective- 
ly as  should  from  time  to  time  remain  due  and  un« 
paid,  with  interest,  to  be  paid  as  therein  mentioned ; 
and,  in  the  sixth  place,  when  the  clear  residue  of  the 
rents,  issues,  and  profits  of  the  manors,  farms,  mes- 
suages, lands,  tithes,  and  other  premises  demised  by 
the  indenture  now  in  recital,  and  the  indenture  of 
equal  date  therewith,  which  should  remain  after  an- 
swering the  several  purposes  aforesaid,  should  amount 
to  the  sum  of  2$.  fid.  in  the  pound  of  or  upon  the 
respective  debts  and  demands  of  the  several  persons, 
parties  thereto,  of  the  third  and  fourth  parts  respec- 
tively, should  apply  such  surplus  rents,  issues,  and 
profits  among  the  several  persons,  parties  thereto,  of 
the  third  and  fourth  parts  respectively,  or  the  several 
executors,  administrators,  or  assigns,  in  proportion, 
and  according  to  their  several  debts  and  demands  set 
opposite  their  respective  names  in  the  said  second  and 
third  schedules   thereto  annexed^  in  and  towards  the 
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disdiai^  thereof,  r^ard  beiiig  had  oaly  to  the  ^^^ 
quantity  thereof,  and  not  to  the  priority  of.  time  of,  lorddilloh 
or  the  nature  of  the  securities  for  the  same,  or  any 
other  circumstance  of  preference;  and  afterwards, 
from  time  to  time,  to  apply  the  future  residue  or 
surplus  of  the  rents,  issues,  and  profits,  when,  and  as 
often  as  the  same  should  amount,  after  answering  the 
several  purposes  aforesaid,  to  the  sum  of  2^.  6^  in 
the  pound,  of  or  upon  the  last-mentioned  sieverab 
debts  and  demands,  in  and  towards  the  dischaif^e 
thereof,  in  like  manner  until  the  same  should  ther^y 
or  otherwise  be  wholly  discharged,  or  the  Appell^t 
Viscount  DiUon  should  depart  this  life  ;  reserving, 
however,  upon  the  first,  or  any  other  distribution, 
the  dividends  which  might  belong  to.  any  dii^uted 
debts  or  demands  until  the  same  should  be  ascer- 
tained as  thereinafter  directed ;  and  lastly,  should 
stand  and  be  possessed  of  and  interested  in  the  ulti- 
mate residue  or  surplus,  if  any,  of  the  rents,  issues, 
and  profits  which  should  remain,  after  making  the 
several  paymeits  and  answering  the  several  purposes 
thereinbefore  directed  and  declared;  and  also  of  and 
in  the  said  manors,  fiurms,  messuages,  lands,  tithes, 
and  otha*  premises  demised,  or  intended  so  to  be,  by 
the  indenture  now  in  recital,  and  the  indenture  of 
equal  date  therewith,  and  every  part  tliereof,  when 
and  as  soon  as  the  several  trusts  thereinbefore  der 
dared,  shoukl  be  ftiUy  performed,  in  trust  for  the  Ap- 
pellant Viscount  Dillon,  his  executors,  administrators, 
and  assigns  respectively :  And  it  was  thereby  agreed 
and  declared,  that  Charles  ButJer,  Edward  Jeming^ 
ham  and  John  Hosier,  their  executors,  administrators, 
and  assigns,  should  stand  and  be  possessed  of  and 
interested  in  the  monies  to  become  payable,  and  be 
received  upon  or  under  the  several  policies  of  insn- 
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1826.      ram^  effected  or  to  be  eflfected  in  the  name,  by  and  at 
LORD  DiLLoir  thc  coBts  of  Visoount  DiHon ;  »d  abo  of  and  in  aR  raid 
FLAiKviT.    ^^^ly  ^he  rmt,  and  arrears  of  i«nt,  vrhich  might  be 
due  and  owing  at  the  time  of  his  decease,  upon  the 
trusts  folkiwing ;  (that  is  to  say)  in  the  fiatst  places  to 
pay  in  equal  order  and  degree,  (be  several  deb|B  aad 
demands  of  the  respective  persoos  parties  thereto  of 
the  third  and  fourth  parts,  beii^  crecfitors  of  VisccHUii 
iKUmi,  by  judgment  bond  and  sin^  contract,  and 
set  o(^)osite  their  respective  namefr  in  the  seeoad  and 
diird  schedules  thereto  annexed,  or  so  much  theieof 
a^  should  remain  unpaid  ak  the  deaUi  oi  Viscount 
DiHon ;  and  as  such  test-mentioned  mcmies,  if  insaf* 
fident  to  discharge  the  whole,  would  extend  and  be 
able  to  satisfy,  tc^^er  with  aQ  interest  due  thereon ; 
and  after  fiill  payment  of  such  last-mentioned  debts 
and  demands  and  interest,  in  ease  th^re  should  then 
remain  any  residue  of  the  monies  to  become  payable 
and  be  received  upon  the  aforesaid  policies  of  insu- 
rance, to  pay  the  same  to  the  executors,  admiaistraUMs, 
or  ass^ns  of  Viscount  Dillon,  as  part  of  his  personal 
estate ;  or  else,  if  all  tJie  several  debts  and  other  pur- 
poses thereby  provided  for^  sheidd  be  discharged  and 
satisfied  in  his  Hfetime,  then  to  assign  the  pdicies  of 
insurance,  and  the  monies  to  become  payable  thereon, 
to  Viscount  Dillon,  or  his  assigns,  or  as  he  or  they 
shoidd  direct,  for  his  or  their  own  benefit:  And  as  to 
the  goods,  furniture,  linen,  china,  and  other  artides 
at  Ditchley,  thereinbefore  assigned  to  Charles  Butler, 
Edward  Jemingham,  and  John  Hosier,  their  executors, 
administrators,  and  assigns,  it  was  thereby  further 
agreed  and  declared,  that  it  should  be  lawful  for 
Charles  Butler,  Edward  Jemingham,  and  Jdm  Hosier, 
and  the  survivors,  &c.  by  any  deed,  Sdc.  to  demise, 
w  to  contract  or  agree  to  deo^  the  said  goods,  for- 
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DitiBre,  aad  other  the  articles,  &c.  to  any  person  to  l^^- 
whom  ^ey  or  be  should  let  the  mansioiL  house  at  ia^rddillok 
Dltehley,  for  the  term  or  time  for  which  the  inaasibn  plaikctt. 
at  INtchley  should  be  letten,  and  to  be  held  and  go 
along  with  the  same,  at  sudi  rent,  nnder  sach  cove- 
nants and  ag;reements,  as  Chaarira  Bntler,  Edward 
Jemingham,  and  John  Hosier,  or  the  survivors,  &c. 
shoeld  deem  advisable :  And  it  was  thereby  further 
agreed  and  declared  between  and  by  the  parties  to 
the  indenture  now  in  recital,  that  the  rents  to  be  re- 
ceived by  Charles  Butler,  Edward  Jemingham,  and 
John  Hosier,  or  the  survivors,  &c.  from  any  lease  to 
be  executed  by  them  or  him  under  the  power  therein 
cokitained,  should  be  applied  upon  such  trusts  and  m 
such  manner  as  is  thereinbefore  expressed,  for  the  ap- 
{dieation  (tfthe  rents,  issues,  and  profits  of  the  premises 
thereby  daxiised:  And  it  was  diereby  agreed  and 
declafed,  that  Charles  Butler,  Edward  Jemingham, 
and  John  Hosier,  their  executors,  administrators,  and 
assigns,  should  stand  and  be  possessed  of  and  in- 
terested in  the  household  goods,  furniture,  and  other 
premises  in  the  mansion  house  at  Loughglyn  upon 
trust,  diat  they,  &c.  should  permit  the  then  present 
or  any  future  agent  or  receiver  of  the  Irish  estates 
who  should  reside  in  the  house  at  Loughglyn,  to 
hate  the  use  of  the  said  household  goods,  funiiture, 
plate,  linen,  and  other  premises,  tc^ether  and  akn^ 
with  the  manum  house,  and  its  appurtenances,  at 
Loughglyn,  in  part  of  the  salary  of  hk  service:  And 
it  was  by  tiie  said  indentare  fhrdier  witnessed,  that  in 
consideretion  of  the  premises,  each  of  the  several  per- 
sons, parties  thereto,  of  the  third  and  fourth  parts, 
so  fer  only  as  related  to  the  acts  or  deeds  to  be  done 
by  hinaeUr  or  hersdf,  and  his  or  her  heirs,  executors, 
adminstrators,  or  ass^ns,  and  not  further  or  oUier- 
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1828.  ^jse,  did  thereby  for  himself  and  herself  reqpectivdy, 
LORD  oiLLoa  and  for  his  and  her  respective  heirs,  executors,  and  ad- 
ministrators, covenant  and  agree  with  the  A]^)eilant 
Yisconnt  Dillon,  his  heirs,  executors,  and  administra- 
tors, in  manner  foUowii^ ;  (that  is  to  say)  that  they 
the  creditors,  parties  thereto,  and  their  respective  co- 
partners, executore,  or  administratcn^,  should  not  at 
any  time  or  times  thereafter,  while  the  indenture  now 
in  recital  should  remain  in  full  force  and  effect,  and 
the  trusts  thereof  should  be  duly  performed,  commence 
or  institute  or  prosecute  any  action  or  suit,  eithar  at 
law  or  in  equity  against  Viscount  Dillon,  in  relation 
to  any  of  the  debts  or  demands  respectively  set  forth 
in  the  second  and  third  schedules  thereto  anneiBed,  or 
take  or  sue  out  execution  or  sequestraticm  against,  or 
do  or  cause  to  be  done  any  act,  matter,  or  thing  what- 
soever, whereby  or  by  means  whereof  the  goods, 
chattels,  or  other  personal  estate  or  effects  of  Viscount 
Dillon,  his  heirs,  executors,  or  administrators^  in  Ire- 
laud,  England,  or  elsewhere,  or  his  or  their  lands  or 
tenements  should  be  seized,  detained,  or  taken  in 
execution,  for  or  in  respect  of  any  debt  or  debts  what- 
soever, then  due  or  owing  unto  them,  or  any  of  them, 
from  Viscount  Dilton;  and  moreover  that  they,  or 
their  respective  executors  or  administrators,  should, 
when  and  as  the  several  debts  or  sums  of  money  pay- 
able and  owing  respectively  to  them  by  Viscount 
Dillon,  and  set  opposite  their  respective  names  in  the 
second  and  third  schedules  thereto  annexed,  togedier 
with  such  interest  and  costs  as  thereinbef<Mfe  are  men- 
tioned, should  be  by  the  means  a£3resaid,  or  other- 
wise, fully  paid  and  satisfied,  or  should  have  ceased 
and  be  no  longer  payable,  at  the  request,  costs,  and 
charges  of  tlie  AppeUant  Viscotmt  DiUon,  his  heirs, 
executors,  or  administrators,  make,  give,  sign,  or  exe^ 
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cute  unto  hkn  or  them,  good  an4  suflSdent  releases,       1^^- 
acquittances,  and  discharges,  for  the  several  debts  mrd  diimh 
thra  payable  and  owing  to  them  the  same  several    ^mmtw. 
creditors  respectively  by  Viscount  Dillon  as  aforesaid, 
and  of  and  from  all  actions,  suits,  costs,  chai^ges, 
claims,  and  demands  whatsoever  in  respect  thereof; 
and  there  is  contained  in  the  iodentwe  now  in  recital 
the  usual  provision  fw  the  appointment  of  new  trus- 
tees by  the  said  Viscount  DUlon,  with  the  approba- 
tion of  the  surviving  or  continuing  trustees  or  trustee 
in  the  said  indenture  mentioned. 

By  an  indenture  bearing    date  the  4lh  day  of 
July,  1815,   (being  the  indenture   referred   to  in 
the  indenture  hereinbefore  stated)  and  made  or  ex- 
pressed to  be  made  between  the  Appellant  Viscomit 
DiUon,  of  the  one  part ;  and  the  Appellant  Charles 
Butler,  and  the  said  Edward  Jemingham  and  John 
Horier,  of  the  other  part;  after  reciting,  that  the 
AppeUant  Viscount  Dillon  was  entitled  for  life,  vrith- 
out  impeachment  of  waste,  to  several  castles,  manors, 
hnds,  tenements,  and  hereditaments  in  the  counties 
of  Mayo,  Roscommon,  and  Westmeath,  in  Ireland, 
subject  as  therein  and  hereinbefore  is  mentioned; 
and  that  he,  for  the  considerations  set  forth  in  the 
hereinbefore  stated  indenture,  had  agreed  to  demise 
the  said  estates  to  the  Appellant  Charles  Butler, 
and  to  the   said   Edward  Jemingham   and   John 
Hosier,  their  executore,  administrators,  and  assigns, 
for  ninety-nine  years,  if  he  should  so  long  live,  and 
to  assign  to  them  the  household  goods  and  furniture 
at  Loughglyn  House,  upon  the  trusts  thereinafter 
mentioned  concemuig  the  same,   it  was  witnessed, 
that  for  the  considanations  therein  mentioned  Viscount 
Dillon  demised  unto  Charles  Butler,  Edward  Jer- 
ningham,  and  John  Hosier,  their  executors,  adminis- 
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1828*  tmtora,  and.  assigns,  ail  his  estates  in  the  counties  of 
LORD  DiLLoir  Mayo,  Roscommon,  and  Westmeath,  for  ninety^nine 
yeais,  if  he  should  so  long  live,  without  impeachment 
of  waste,  upon  the  trusts  declared  concerning  the 
same,  and  also  concerning  the  Oxfordshire  estates  in 
the  indenture  hereinbefore  stated;  and  Viscount 
Dillon  thereby  assigned  to  the  said  trustees,  their 
executors,  and  adndnistrators,  all  the  household  goods, 
furniture,  books,  pictures^  linen,  and  china  in  the 
mansion-house  at  Loughglyn  upon  the  trusts  declared 
concerning  the  same,  by  the  same  indenture. 

The  first  of  the  indentures  was  not  executed  by  any 
of  the  persons  who  had  any  charge  Or  lien  on  the 
estates  therein  menticMied  by  way  d  jointure,  mort- 
g^e,  rent-chaige^  annuity,  or  odierwise,  except  the 
several  creditors  by  judgment,  who  signed  their  names 
to  the  second  schedule  to  the  indenture. 

All  the  bond,  judgment,  and  simple  contract  cre« 
ditors  of  the  Appellant  Viscount  Dillon  not  having 
speci&c  diaiges  on  the  estates,  with  the  exeeptiDii  of 
the  Respondents,  and  a  few  oth^  creditors,  aecqyted 
df  the  provisions  made  by  the  indentunau,  and  exe« 
cated  the  first  stated  indenture. 

The  Respondents  were  simple  contract  creditor^  of 
the  Appellant  Viscount  Dillon. 

The  estates  in  the  counties  of  RosoommoUi  MayOi 
and  Westmeath^  and  Oxford,  were  respectively 
chai^ged  with  the  mortgages,  jointure,  rent-chatges, 
and  annuities  specified  in  the  first  schedule  to  the 
first  stated  ind^iture  annealed,  the  greater  part  of 
which  had  pricMity  over  the  life  estate  of  the  Appd- 
knt  Viscount  Dillon,  limited  to  him  by  the  indentnm 
of  the  14th  day  of  Jnfy,  1803. 

The  mortgages^  (exoc^  the  mortgage  for  4,600/.) 
were  created  in  pufsuance  of  powers  reserved  by  the 
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same  indeiitiirei  and  thereby  directed  to  have  pre*-  l®^- 
cedence  and  priority  over  the  life  estate  of  the  Ap-  lord  mvLom 
pellant  Viscouiit  Dillon,  and  the  excepted  mortgage, 
created  by  virtue  of  the  Act  of  Parliament ;  and 
all  the  incumbrances  had  priority  over  the  indentures 
of  4th  July,  1816,  and  the  annuity  of  5,000/.  by  the 
first  mentioned  indenture  of  4th  July,  1815,  reserved 
to  the  AppeDant  Viscount  Dillon. 

The  legal  estate  was  outstanding,  and  became 
vested  in  Richard  Williams  and  Benjamin  Brooks, 
for  a  term  of  one  diousand  years,  for  raising  the  sum 
of  64,368/.,  and  interest,  under  and  by  vhrtue  of  an 
indenture  bearing  date  the  21st  day  of  July,  1804, 
and  made,  or  expressed  to  be  made  between  Charles 
Viaooont  DiHon,  of  the  first  part ;  Robert  Skelton^ 
siiice  deceased,  of  the  second  part ;  and  Richard 
Williams  and  Bmjamin  Bnx^s  of  the  third  part ;  and 
which  term  of  years  was  created  in  pursuance  of  a 
power  for  that  purpose  givra  by  the  indenture  of  the 
14th  day  of  July,  1803,  to  Charles  Viscount  Dillon. 

The  rents  and  profits  of  the  lands,  as  received  by 
the  agents  of  the  trustees  of  the  indentures,  so  far  as 
the  same  were  suflScient  and  applicable  for  that  pur- 
pose, were  from  time  to  time  applied  towards  keeping 
down  the  payments  provided  by  the  indenture. 

The  mansion-house  at  Ditchley,  together  with  the 
furniture  and  other  articles  therein,  liad  been  frcmi 
time  to  time  let,  and  the  rent  received  in  respect 
thereof,  and  of  the  furniture,  had  been  applied  in 
like  mann^  towards  keeping  down  the  payments 
prescribed  and  directed  by  the  indenture. 

On  the  13th  day  of  July,  1820,  the  Respondents 
filed  their  original  bill  of  complaint  in  the  Court  of 
Cbaaicery  in  Ireland,  against  the  Appellants,  and 
also  against  Edward  Jerningham  and  John  Hosier, 
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1828.  1,0th  since  deceased,  thereby  stating,  that  the  Ap- 
LORD  DILLON  pellaot  ViscouDt  Dillon  had  become  indebted  to 
PLAtK«TT.  them  for  goods  sold  and  delivered  early  in  the  year 
1816,  and  that  the  Respondents  had  sued  the  Ap- 
pellant Viscount  Dillon  for  the  said  demand  in  the 
Court  of  King's  Bench  in  England,  and  had  reco- 
vered judgment  against  him  thereon,  in  or  as  of 
Michaelmas  Term,  1818,  for  the  sum  of  898/.  10». 
and  that  on  the  ground  of  the  said  judgment,  they 
had  also  recovered  judgment  against  the  Appeflant  in 
the  Court  of  King's  Bench  in  Ireland,  as  of  Trinity 
Term,  1819,  for  the  debt  aforesaid,  besides  costs, 
amounting  in  the  whole  to  the  sum  of  1,000/.  of 
lawful  money  of  Ireland ;  that  having  so  recovered 
the  bst-mentioned  judgment  against  the  Appellant 
Viscount  Dillon,  the  Respondents,  on  the  23d  of  No- 
vember, 1819,  caused  a  writ  of  execution,  (a  fieri 
facias)  against  the  goods  of  the  Appellant  Viscount 
Dillon,  to  issue,  and  that  the  same  was  delivered  to 
the  sheriff  of  the  county  of  Rosconmion,  to  levy  the 
amount  thereof;  and  that  the  sheriff  seized  the  goods 
and  chattels  of  the  Appellant  Viscount  Dillon,  in  his 
mansion  house  at  Loughglyn,  and  would  have  sold 
the  same,  and  thereout  levied  the  debt,  but  that  the  law 
agen.ts  of  the  Appellant  caused  a  claim  of  property  to 
be  lodged  with  the  sheriff,  alleging  that  the  goods  were 
not  the  property  of  the  Appellant  Viscount  Dillon, 
but  of  the  Appellant  Charles  Butler,  and  of  Edward 
Jerningham  and  John  Hosier ;  and  that  the  sheriff 
thei-eupon  refused  to  execute  the  writ  of  execution  by 
a  sale  of  the  goods :  And  further  stating,  that  it  ap- 
peared from  a  search  made  by  the  Respondents  in  the 
public  registry  office  for  deeds  in  the  city  of  Dublin, 
that  by  indenture,  bearing  date  the  4th  of  July,  1815, 
the  Appellant  Viscount  Dillon  granted  and  d^nised  to 
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the  Appellant  Cliarles  Butler,  and  Edward  Jeraingham  ^^^ 
and  John  Hosier,  their  executors  and  administrators, 
the  freehold  castles,  baronies,  manors,  messuages, 
mills,  lands,  tenements,  tithes,  and  hereditaments, 
situate,  arising,  and  being  in  the  counties  of  Roscom- 
mon, Mayo,  and  Westmeath,  iemd  the  barony  of  Cos- 
tello  and  Boyle  in  Ireland,  and  all  other  the  heredita- 
ments and  premises  in  the  said  counties  and  elsewhere 
in  Ireland,  of  which  the  said  Viscount  Dillou,  or  any 
persons  in  trust  for  him,  was  or  were  seised  or  pos- 
sessed, to  hold  the  same,  subject  and  chai^ged,  as  in 
the  said  memorial  mentioned,  unto  the  said  Appellant 
Charles  Butler,  and  Edward  Jemingham  and  John 
Hosier,  from  the  di(y  rpyext  before  the  day  of  the  date 
thereof,  for  the  term  of  ninety-nine  years,  if  he  the 
said  Viscount  Dillon  should  so  long  live,  without  im- 
peachment of  waste,  upon  the  trusts,  by  the  said  me- 
morial stated,  to  be  mentioned  in  an  indenture  of  the 
4th  of  July,  181&  :  And  further  stating,  that  it 
appeared  by  the  said  memorial,  that  the  said  Appel- 
lant Viscount  Dillon  did,  by  the  same  indenture,  bar^ 
gam  and  sell  unto  the  said  Appellant  Charles  Butler 
and  his  said  co-trustees,  their  executors,  administrai- 
tors,  and  assigns,  all  the  household  goods,  furniture, 
and  other  chattels,  of  and  belonging  to  the  Appellant 
Viscount  Dillon  in  and  about  his  mansion  house  at 
Loughglyn  aforesaid,  to  hold  the  same  to  the  said 
trustees,  as  fully  and  effectually  as  the  Appellant  Vis- 
count Dillon  could  be  entitled  to  the  same,  upon  the 
trust  in  said  memorial  alleged  to  be  mentioned  in  the 
said  other  indenture,  of  even  date  thereWith ;  that 
the  said  indentures  were  not  roistered  until  the  year 
18 IT,  and  that  the  Respondents  were  ignorant  of  the 
trusts  thereof;  that  the  Appellant  Viscount  Dillon 
was    strict  tenant  for  life,  of  the  said  estates,  and 
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^^^-      that  ihd  said  indentures  were  calcalated  to  defeat  pnv- 
LORB  Dii.Loir  eeeding8  at  law  against  the  said  estates,  by  the  Re- 
rLAi^iTT.    spondents  and  the  other  creditors  of  the  said  Appe- 
lant Viscount  Dillon,  who  (as  stated  in  the  said  bill) 
was  indebted  to  divers  other  persons  by  judgments, 
bonds,  and  oth^wise,  to  a  very  considerable  amount : 
The  Bill  prayed  that  the  contents  of  the  said  deed  of 
.   trust  of  the  4th  of  July,  1815,  might  be  fully  set 
forth  by  the  said  trustees,  and  that  the  Respond- 
^its  and  the  other  creditors  of  the  Appellant  Viscount 
Dillon,  who  should  come  in  and  contribute  to  the  ex- 
pense of  the  said  suit,  might  be  at  liberty  to  elect 
whether  they  would  agree  to  accept  of  the  provisions 
of  the  said  deed,  in  liquidation  and  satisfaction  of  their 
respective  demands  or  not;  and  that  in  case  they 
should  not  elect  to  agree  to  accept  the  same^  that 
dien  the  said  indenture  of  the  4th  ^  July,  1815,  and 
the  said  deed  of  trust  therein  mentioned  and  referred 
to,  might  be  deemed  fraudulent  and  void,  and  of  no 
efiect  against  the  Respondents  and  others  of  such  cre- 
<litors  of  the  Appellant  Viscount  Dillon  as  aforesaid; 
and  that  the  temporary  bars  raised  thereby  might  be 
removed,  if  necessary ,  togi  ve  eflect  to  the  Respondent's 
said  judgment  at  law ;  and  that,  in  the  mean  time, 
and  until  tlie  hearing  of  the  cause,  a  receiver  should 
be  appointed  to  receive  the  rents  and  profits  of  the 
said  towns,  lands,  and  premises,  and  that  the  same 
diould  be  broug^it  in  and  lodged  in  the  Bank  of  Ire- 
land to  the  credit  of  the  said  cause,  and  applied  in  the 
payment  of  the  said  judgment  debts  and  incumbrances 
of  th^  said  Appellant  Viscount  Dillon,  according  to 
then*  tespective  priorities ;  and  that  the  Respondents 
and  the  other  creditors  as  aforesaid,  might  be  paid 
diereout  their  several  and  respective  demands,  ac- 
cording to  their  respective  priorities,  and  that  all  neces- 
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my  accounts  might  be  directed  to  be  taken  at  the       1^^- 
heading  of  the  cause.  lo^^^^IJ^oh 

Before  any  further  proceedings  were  had  in  the 
eause,  Edward  Jemingham  and  John  Hosier  died; 
and  the  Appellant  Charles  Butler,  the  surviving 
trustee,  afterwards  put  in  his  answer  to  the  bill:  the 
Appellant  Viscount  Dillon  likewise  put  in  his  answer 
thereto. 

In  pursuance  of  the  power  for  that  purpdse  con- 
tained in  the  indenture  of  the  4th  of  February,  1815, 
the  Honorable  Douglas  Kinnaird  and  Dominick 
Browne,  were  appointed  trustees  of  the  estates,  in  the 
place  of  Edward  Jerningham  and  John  Hosier. 

On  the  20th  day  of  April,  1824,  the  Respondents 
filed  a  supplemental  bill  (called  in  the  pleadings  an 
amended  bill)  against  the  Appellants,  stating,  amongst 
other  things,  that  since  the  filing  of  their  original  bill, 
they  had  seen  the  indentures  of  the  4th  of  July, 
1816,  and  setting  forth  the  trusts  thereof;  and 
further  stating,  that  the  Respondents,  being  unable, 
by  reason  of  the  deed  of  trust,  to  obtain  any  fruits 
from  the  writ  of  fieri  facias^  issued  at  the  suit  of  the 
Respondents  against  die  goods  of  the  Appellant  Vis- 
count Dillon,  and  that  having  discovered  that  he  was 
entitled  by  the  trust  deed  of  the  4th  of  July,  1816,  to 
an  annual  sum  of  6,000/.  out  of  the  rents  and  profits 
of  the  estates  vested  in  trust  in  the  Appellant  CInrles 
Bnder,  as  surviving  trustee,  they  had  caused  a  writ 
of  elegit^  grounded  on  the  judgment  obtained  in  the 
Court  of  King's  Bench  in  Ireland  against  the  Appel- 
lant Viscount  Dillon,  to  issue,  marked  for  the  sum  of 
1,027/.  \\s.  Ad.  and  directed  to  the  sheriflf  of  the 
county  of  Roscommon,  who  returned,  that  the  Appel- 
hnt  Viscount  Dillon,  or  the  Appellant  Charles  Butler, 
in  trust  for  him,  was  seised  ais  of  freehold  of  a  clear 
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1828.  yearly  rent  of  6,000/.  issuing  out  of  the  lauds  wd 
lA&D  DiLLov  hereditaments  in  the  county  of  Roscommon  in  the 
PLA8KETT.  fetum  aud  bill  particularly  mentioned  and  set  forth ; 
and  that  the  sheriflf  had  returned  upon  the  writ,  that 
he,  on  the  day  of  taking  the  inquisition,  by  virtue  of 
the  writ  had  delivered  one  moiety  of  the  rent  of 
6,000/.  to  the  Respondents,  to  hold  to  the  Respond- 
ents and  their  assigns  as  their  freehold,  according  to 
the  form  of  the  statute  in  that  case  made  and  pro- 
vided)  until  they  should  have  fully  levied  the  damages 
in  the  writ  of  elegit  specified :  and  also  statii^g,  tliat 
they  were  entitled  to  have  the  moiety  of  the  lands  and 
premises  comprised  in  the  return,  or  of  the  rent  of 
6,000/.  per  annum,  or  that  if  they  should  not  be 
deemed  entitled  to  a  moiety  of  the  rent  of  6,000/.  by 
virtue  of  the  elegit,  that  they  were  entitled  to  have 
satis&ction  of  the  judgment  out  of  the  rent  of  6,000/. 
or  of  such  part  thereof  as  in  the  order  and  course  of 
priority,  directed  by  the  deed  of  trust  of  the  4th  of 
July,  1816,  should  be  payable  to  Viscount  Dillon 
in  pursuance  of  the  trust:  And  tliereby  praying, 
that  a  receiver  might  be  appointed  to  receive  the 
rents,  issues,  and  profits  of  one  moiety  of  the  lands  and 
premises  comprised  in  the  sheriff's  return  on  the  writ 
of  elegit,  to  the  extent  of  one  moiety  of  the  yearly 
sum  of  6,000/. ;  and  that  the  Respondents  might  be 
paid  the  same,  or  a  competent  part  thereof,  in  dis- 
charge of  their  demand,  or  that  a  receiver  or  receivers 
might  be  appointed  to  receive  the  rent^  issues,  and 
profits  of  the  several  lands  and  premises  comprised  in 
the  deeds  of  the  4tli  day  of  July^  1816 ;  and  that  the 
rents  of  the  Oxfordshire  estates,  and  of  a  competent 
part  of  the  trust  estates,  if  necessary,  might  be  ap- 
plied in  payment  of  the  annual  sums,  chai^ges,  and 
expenses  by  the  trusts  of  the  deed  directed  to  be  paid 
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in  priority  to  the  5,000/.  a  year,  thereby  made  pay-  1828. 
able  to  the  Appellant  Viscount  Dillon ;  and  that  after  Loao^iLioM 
sach  satisfaction  and  discharge  of  the  annual  pay- 
ments having  such  priority,  one  moiety  of  the  sum  of 
6,000/.  a  year,  or  a  competent  part  thereof,  might  be 
applied  towards  payment  of  the  Respondent's  de- 
mand; and  that  Uie  Appellant  Charles  Butler  might 
be  restrained  from  paying  over  the  yearly  sum  of 
6,000/.  or  any  part  thereof,  to  the  Appellant  Viscount 
Dillon,  or  to  any  person  for  his  use,  until  the  demand 
should  be  thereout  paid  and  satisfied. 

By  an  order  bearing  date  the  Tth  day  of  December, 
1824,  the  Master  of  the  Rolls  referred  it  to  the 
Master  to  approve  of  a  proper  person  to  be  appointed 
receiver,  upon  process  obtained  against  the  Appel- 
lants, to  receive  such  competent  part  of  a  moiety  of 
the  rent-charge  of  6,000/.  per  year,  as  would  be 
suflScient  for  the  purpose  of  the  Respondents'  rights 
in  the  cause ;  and  that  the  Master  should  report  what 
part  would  be  a  competent  part  of  the  moiety  oi  the 
rent-chaige  of  6,000/.  for  that  purpose. 

In  pursuance  of  the  order,  the  Master  approved  of 
Charies  Denroche  to  be  receiver,  and  reported  1,260/. 
a  year  as  a  competent  part  of  the  moiety  of  the  an- 
nuity for  the  Respondents'  rights,  which  report  was 
confirmed  by  an  order  of  the  court,  bearing  date  the 
16th  of  December,  1824. 

By  an  order  dated  the  1st  of  Feb.  1826,  the  Master 
of  the  Rolls  ordered  that  the  Appellant  C.  Butler  should 
be  restrained  until  his  answer  to  the  last-mentioned 
bill  and  further  order,  from  paying  over  to  the  Appel- 
lant, or  for  his  use,  the  sum  of  1,260/.  per  annum,  and 
from  making  any  payments  out  of  the  annuity,  to  the 
Appellant  Viscount  Dillon,  or  for  his  use,  out  of  any 
iunds  which  might  come  to  his.  hands  applicable 
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1828.  thereto,  without  first  retaioing  sufficient  to  pay  the 
sum  of  1,250/.  per  annum. 

The  Appellimt  Charles  Butler,  on  the  Tth  day  of 
June,  1825,  answered  the  supplemental  bill;  and  after 
stating  and  submitting  to  the  court,  to  the  effect 
hereinafter  mentioned  to  be  stated  in  the  answer  of 
the  Appellant  Viscount  Dillon,  he  stated  by  his 
answer^  that  he  claimed  no  interest  in  the  matters  in 
question  in  the  suit,  save  a^  trustee,  and  that  he  was 
ready  and  willing  to  act  as  the  court  should  direct ; 
but  he  thereby  submitted,  that  Douglas  Kinnaird  and 
Dominick  Browne,  who  had,  since  the  death  of  Ed- 
ward Jemingham  and  John  Hosier,  been  appointed 
trustees  of  the  indenture  with  him,  and  the  several 
persons  named  in  the  schedules  to  his  answer  an- 
nexed, marked  Nos.  1  and  2,  and  which  he  prayed 
might  be  taken  as  part  of  his  answer,  having  charges 
upon  the  estates  by  mortgage,  jointure,  and  rent- 
charge  and  annuity,  and  also. the  several  other  per- 
sons in  the  same  schedules  named  and  described,  and 
who,  being  creditors  of  the  Appellant  Viscount  Dillon 
by  bond,  judgment,  and  simple  contract,  had  executed 
the  indenture  hereinbefore  first  mentioned,  were  ne- 
cessary parties  to  the  suit. 

By  an  order  of  the  2Tth  day  of  July,  1825,  it  was 
ordered  by  the  Master  of  the  Rolls,  that  the  Appellant 
Charles  Butler  should  be  restrained,  as  ordered  by  the 
order  of  the  1st  of  February,  1826,  fit)m  paying  the 
sum  of  1,250/.  a  year  to  the  Appellant  Viscount 
Dillon,  until  he  should  answer  the  supplemental  bill, 
and  until  further  order. 

The  Appellant  Viscount  Dillon  put  in  his  answer 
to  the  supplemental  bill  cm  the  14th  day  of  December 
1825,  whereby,  afiter  noticing  that  the  relief  prayed 
by  the  original  bill,  was  essentially  different  from  the 
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relief  prayed  by  the  supplemental  bill,  he  stated,  ^^^'  ♦ 
that  die  indentures  of  the  4th  of  July,  1815,  \vere  lord  dillom 
made  for  the  benefit  of  and  for  the  purpose  of  paying 
his  creditors,  at  the  date  of  the  indentures,  as  well  by 
specialty  as  simple  contract,  their  several  debts ;  and 
that  as  the  judgment  in  the  Respondents'  bills  stated 
was  obtained  after  the  execution  and  registry  of  the 
deeds  of  trust,  the  deeds  were  good  and  valid  against 
the  Respondents ;  and  that  he  had  not  since  the  date 
and  execution  of  the  indenture,  been  in. the  receipt  of 
the  rents  and  profits  of  the  estates  in  the  indrature 
mentioned,  or  in  possession  of  the  personal  effects 
therein  also  mentioned,  or  any  part  thereof;  and  that 
his  trustees  and  the  trustees  thereinafter  named,  had 
not  been  in  such  receipt  since  the  date  and  execution 
of  the  indentures,  except  so  far  as  the  receipt  of  the 
rents  and  profits  of  the  lands  by  Henry  North  and 
Matthew  Wyatt,  might  be  considered  as  the  receipt 
of  such  rents  and  profits  by  the  trustees,  and  except 
80  far  as  letting  the  mansion-house  of  Ditchley,  with 
the  househdd  furniture  and  effects  in  the  same,  and 
permitting  Matthew  Wyatt  and  Jarrard  Edward 
Strickland  respectively,  who  had  been  appointed  agent 
in  Ireland,  in  the  place  of  Matthew  Wyatt,  to  reside 
in  the  mansion-house  at  Loughglyn,  and  to  use  the 
furniture  and  effects  therein,  might  be  considered 
possession  thereof  by  the  trustees  ;  and  that  Matthew 
Wyatt,  Henry  North,  and  Jarrard  Edward  Strickland, 
were  appointed  agents  by  the  indentures  of  the  4tli 
July,  1815,  or  in  pursuance  of  a  power  for  that  pur- 
pose therein  contained ;  and  that  so  &r  as  the  rents 
and  profits  of  the  estates  received  by  such  agents  as 
aforesaid,  were  sufficient  and  applicable  for  that  pur- 
pose, they  had  been  applied  towards  keeping  down 
Buch  and  so  many  of  Uie  annual  payments,  as  were 
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182a  provided  by  the  indentures  to  be  paid  to  the  persons 
LoiiDDiLLOH  who  wcre made  parties  to  the  indentures  in  the  sup- 
FLAiKETT.  pfeinental  bill  first  mentioned  of  the  second  part;  and 
that  the  present  annual  income  derived  from  the 
estates  in  England  and  Ireland,  might  be  calculated 
to  anK)unt  to  the  sum  of  18,850/.  British ;  but  that 
some  time  back,  in  consequence  of  the  great  agri- 
cultural distress,  the  same  did  not  exceed  the  gross 
annual  sum  of  -15,000/.  out  of  which  charges  and 
expenses  to  a  large  amount  were  to  be  deducted; 
and  that  in  consequence  of  such  defalcation  of  the 
rents,  the  trustees  recommended  to  the  Appellant 
Viscount  Dillon,  to  reduce  the  annuity  of  5,000/.  re- 
served to  him,  to  an  annual  sum  of  3,000/.  the  better 
to  enable  the  trustees  to  pay  the  annual  chaiges  on 
the  estates,  and  that  he  readily  assented  thereto ;  but 
that  the  receipt  of  the  rents,  after  all  necessary  pay- 
ments being  deducted  tlierefrom,  did  not  allow  the 
trustees  to  pay  him  the  reduced  annuity  of  3,000/. 
and  that  there  were  then  arrears  due  to  him  in  respect 
of  the  same ;  that  the  total  amount  of  the  annual  pay- 
ments, charges,  and  incumbrances  charged  on  the 
estates,  and  having  priority  to  the  yearly  sum  of 
5,000/.  amounted  to  12,000/.  a  year  and  upwards; 
and  he  submitted  to  the  judgment  of  the  court,  whe- 
ther the  Respondents  were  unable,  by  reason  of  the 
said  deeds  of  trust,  to  obtain  any  fruits  from  the  writ 
^  oi  fieri  facias  in  the  original  bill  mentioned  to  have 
been  issued  at  the  suit  of  the  Respondents  against 
his  goods  and  chattels;  and  that  he  was  unable,  as  to 
his  belief  or  otherwise,  save  as  appeared  by  the  sup- 
plemental bill,  to  state  whether  the  Respondents 
caused  a  vnrit  of  elegit^  grounded  on  the  judgment 
obtained  in  His  Majesty's  Court  of  King's  Bench  in 
Ireland,  to  issue,  marked  for  the  sum  of  1,0D0/.  and 
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27/.  1  Is.  4d.  directed  to  the  sheriff  of  the  county  of      ^®^- 
Roscommon  or  otherwise;  or  whether  the  sheriff  re-  lorddiuom 
turned  upon  the  writ  so  to  him  directed,  that  the  Ap- 
pelhnt  Viscount  Dillon,  or  the  Appellant  Charles 
Butler,  in  trust  for  him,  was  seised  as  of  freehold,  in 
one  clear  yearly  rent  of  6,000/.  .sterling,  issuing  and 
payable  out  of  the  lands  and  other  hereditaments  in 
the  supplemental  bill  mentioned ;  but  that  if  the  re- 
turn of  the  sheriff  was  to  the  effect  in  the  supple- 
mental bill  mentioned,  he  submitted  that  the  return 
of  the  sheriff  in  the  supplemental  bill  stated,   was 
erroneous  in  setting  forth  that  he,  or  some  person  in 
trust  for  him,  was  seised  as  of  freehold  in  the  yearly 
sum  of  5,000/.  inasmuch  as  the  same  was  raiseable  by 
virtue  of  the  trusts  of  equitable  terms  of  years  sub- 
sisting in  the  estates  respectively,  comprised  and  de- 
mised by  the  indentures  of  the  4th  of  July,  1815, 
being  the  English  and  Irish  estates  of  the  Appellant 
Viscount  Dillon,  and  also  out  of  the  gains  and  profits 
made  by  means  of  the  frtmiture  at  Ditchley  house, 
which  is  let  with  the  same :  that  the  return  could  not 
be  acted  upon  in  consequence  of  its  great  uncertainty, 
and  that  the  rent  of  5,000/.  was  not  issuing  out  of  the 
lands  mentioned  in  tlie  retm-n  alone,  but  also  out  of 
the  other  estates  of  the  Appellant  Viscount  Dillon,  in 
England  and  Ireland,  and  by  means  of  the  personal 
estate  and  effects;  and  that  the  return  was  further 
erroneous  in  returning  that  the  sheriff  of  the  county 
of  Roscommon  had  delivered  to  the  Respondents  one 
moiety  of  the  rent  of  5,000/.,  such  rent  being  payable 
out  of  all  the  Irish  estates  of  the  Appellant  Viscount 
Dillon,  which  estates  are  situate  in  the  counties  of 
Mayo,  Westmeath,  and  Roscommon,  and  out  of  the 
English  estates,  in  the  county  of  Oxford,  and  out  of 
the  personal  estate  and  effects ;  and  that  the  return, 
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1828.  if  any  such  existed,  had  never  been  filed  in  the 
lojuTdilloii  proper  office,  and  is  not  on  the  records  of  the  court 
PU18KBTT;  whercout  the  elegit  issued,  or  of  any  other  court ; 
and  that  the  estates  in  Ireland,  subject  to  the  rent  of 
5,000/.  as  stated  in  the  supplemental  bill,  were  held 
by  trustees  under  prior  conveyances,  whose  interests 
therein  were  paramount  to  his,  and  that  therefore 
they  could  not  be  properly  taken  under  the  elegit 
therein  stated ;  and  he  thereby  admitted  that  he  con- 
tinued seised  of  and  entitled  for  his  life,  to  the  estates 
in  the  counties  of  Roscommon,  Mayo,  Westmeath, 
and  Oxford,  subject  to  the  mortgage,  jointure,  rent- 
charges,  and  annuities,  and  the  terms  of  ninety-nine 
years  respectively  created  by  the  indentures ;  and  that 
he  was  entitled  to  the  absolute  freehold  thereof,  sub- 
ject to  the  several  mortgages  and  incumbrances,  and 
upon  the  trusts  of  the  terms  being  satisfied  ;  and 
he,  by  his  answer,  further  stated,  that  part  of  the 
lands  and  hereditaments  mentioned  in  the  sherifi^'s 
alleged  return,  had  long  before  been  sold  by  virtue 
of  a  power  for  that  purpose  contained  in  the  indenture 
of  release  and  settlement,  of  the  14th  day  of  July 
1803,  under  which  he  is  tenant  for  life  of  the  Irish 
estates,  and  which  power  over-rides  his  life  estate, 
and  which  life  estate  was  displaced  by  the  exercise 
of  the  power ;  and  under  the  circumstances  therein- 
before mentioned,  he  submitted,  whether  the  Re- 
spondents were  entitled  to  be  let  into  possession  of 
one  moiety  of  the  lands  and  premises  mentioned  in 
the  sheriff's  alleged  return. 

After  the  answers  were  put  in  to  the  supplemental 
bill,  on  the  6th  of  December,  1825,  applications  were 
made  to  the  Master  of  the  Rolls,  on  the  behalf  of  the 
Appellants,  that  the  receiver  appointed  in  the  cause 
might  be  removed,  and  that  Charles  Butler,  together 
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with  his  co-trustees,  might  be  at  liberty  to  pay  over  to      ^®^* 
the  Appellant  the  sum  of  1,250/.  per  annum,  part  of  lord  dillon 
his  annuity,  in  the  order  of  the  27th  of  July  then  last    pi^g^KTr. 
mentioned,  and  all  arrears  thereof  then  due,  and  that 
the  Appellant  Viscount  Dillon  might  be  at  Uberty  to 
call  for  and  receive  the  same. 

At  the  same  time  an  application  was  made  by  the 
Respondents,  to  continue  the  receiver,  and  that  the 
Appellant  Charles  Butler  might  be  restrained  from 
paying  over  the  1,250/.  per  annum  to  the  Appellant 
Viscount  Dillon  but  should  be  compelled,  in  case  the 
court  continued  the  receiver,  to  pay  over  the  same  to 
the  receiver,  or  that  the  receiver  should  be  at  liberty 
to  receive  it  fix>m  the  tenants  of  the  lands ;  and  that 
the  payment  thereof  should  be  computed  from  the 
gale  day  on  which  the  annuity  was  payable  to  the 
Appellant  Viscount  Dillon,  preceding  the  Master  s 
report,  which  allocated  the  sum  of  1,250/.  to  the 
Respondents,  in  payment  and  satisfaction  of  their 
demand. 

By  order  bearing  date  the  14th  day  of  December, 
1825,  the  Master  of  the  Rolls,  making  no  rule  on 
the  application  of  the  Appellants,  ordered,  on  the 
application  of  the  Respondents,  that  the  restraining 
order  of  the  2Tth  of  July,  1825,  should  be  continued 
until  hearing  and  further  order;  and  that  the  Appel- 
lant Charles  Butler  might  be  restrained  as  ordered 
by  the  last-mentioned  order  from  paying  over  in  any 
manner  to  the  Appellant  Viscount  Dillon,  the  sum  of 
1,250/.  per  annum  therein  mentioned,  or  from  making 
any  payments  out  of  the  annuity  in  the  order  and 
report  mentioned  to  the  Appellant  Viscount  Dillon, 
or  for  his  use,  out  of  the  funds  that  might  come  to  his 
hands,  applicable  thereto,  without  first  retaining  suf- 
ficient to  pay  the  1,250/.  per  annum,  until  the  hearing 
and  further  order;  and  that  the  Appellant  Viscount 
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,^^^      Dillon,  be  restrained,  until  hearing  and  farther  order, 
Lo&oDiLLov  fit)m  receiving  the  1,250/.  per  annum  from  the  Ap- 
PLAtKtTT.    pellant  Charles  Butler,  and  from  receiving  any  pay- 
ments out  of  the  annuity,  without  first  leaving  suffi- 
cient to  pay  the  said  1,250/.  per  annum. 

The  Appellants  appealed  to  the  Lord  Chancellor 
of  Ireland  from  the  order  of  the  Master  of  the  Rolls 
of  the  14th  of  December,  1825;  and  also  from  the 
order  of  the  27th  of  July,  1826,  the  order  of  the  Tth 
of  December,  1824,  the  Master's  report  thereunder, 
the  order  of  the  16th  of  December,  1824,  confirming 
the  same,  and  the  several  proceedings  thereon,  so  far 
as  the  same  in  any  way  related  to  the  order  of  the 
14th  of  December,  1826 ;  and  the  Appellants  by  their 
counsel  moved  that  the  receiver  might  be  removed, 
and  that  the  Appellant  Charles  Butler,  in  conjunction 
with  his  co-trustees,  might  be  at  liberty,  in  execution 
of  the  trusts  in  the  trust  deed  in  the  pleadings  men- 
tioned, to  pay  over  to  the  Appellant  Viscount  Dillon, 
and  that  the  Appellant  Viscount  Dillon  might  be  at 
liberty  to  call  for  and  receive  the  sum  of  1,250/.  per 
annum,  part  ofthe  annuity,  and  all  the  arrears  thereof; 
which  motion,  by  way  of  appeal,  came  on  to  be  heard 
before  the  Lord  Chancellor  of  Ireland,  on  the  4th  of 
February,  1827,  whereupon  his  Lordship  affirmed 
the  order  of  the  Master  of  the  Bolls,  with  costs. 

The  appeal  to  the  House  of  Lords  was  from  the 
orders  ofthe  Tth  of  December,  1824,  ofthe  18th  of  De- 
cember,  1824,  of  the  27th  of  July,  1825,  and  the  14th 
of  December,  1825,  and  of  the  4th  of  February,  1827. 


For  the  Appellants — Mr.  Sugden  and  Mr.  Lynch. 


The  question  in  the  appeal  depends  upon  the  trust  to 
pay  out  ofthe  rents  and  profits  an  annuity  of  5,000/.  a 
year  to  Lord  Dillon.  The  appeal  is  against  the  order  c^. 
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the  Master  of  the  Rolls,  restraining  the  trustee  from  J^^ 
paying  the  annuity,  and  the  order  of  the  Lord  Chan-  loud  mixoK 
cellor  confirming  it.  The  previous  orders  being  only  plawttt. 
until  answer  or  further  order,  could  not  be  the  subject 
of  appeal.  The  covenant  on  the  part  of  the  creditors, 
not  to  sue  Lord  Dillon,  or  take  the  property  in  execu- 
tion, is  a  sufficient  consideration  for  the  conveyance. 
The  deed  itself  is  not  impeachable  in  equity  for  fraud. 
The  supplemental  bill  praying  relief,  different  from 
that  which  is  prayed  in  the  original  bill,  is  irre- 
gular, and  being  so,  no  order  could  be  made  upon  it; 
the  original  bill  should  have  been  dismissed,  and  a 
new  one  filed.*  There  is  also  a  defect  of  parties, 
the  original  trustees  being  dead  and  new  trustees 
appointed ;  the  appointment  was  in  1823,  and  the 
supplemaital  bill  was  filed  in  1824.  The  Respondent, 
by  the  original  bill,  prays  to  have  the  deed  rescinded; 
by  the  supplemental  bill,  he  prays  relief  under  the 
deed  :  these  are  opposite  and  inconsistent  prayers. 

The  sheriff,  as  appears  by  his  return,  seized  a 
moiety  of  the  rent,  which,  as  it  is  stated,  he  has  de- 
livered to  the  party.  This  is  not  a  case,  therefore, 
where  the  aid  of  equity  is  asked  to  obtain  execution ; 
there  is  no  such  case  where  equity  has  ever  inter- 
fered ;  the  interference  of  equity  is  only  to  remove 
impediments  to  the  execution.  The  next  question  is 
whether  the  party  is  intitled  to  have  the  legal  bars 
removed.  Equity  can  only  supply  defects  of  the  law. 
The  case  made  in  this  suit  is  that  the  property  was 
seized  and  delivered  to  the  party.  The  first  objection 
to  the  seizure  is  that  the  sheriff  has  no  authority  by 
law  to  seize  a  rent-seek ;  he  must  execute  the  writ  by 
seizing  the  land,  TFalsall  v.  Heath  ;^  in  which  case, 

*  Sec  Davidson  v.  Foley,  2  B.  C.  C.  203. 
t  Cro.  Eliz.  656- 
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^  ^^*       the  I'eturn  being  of  a  seizure  of  a  rent,  was  held  bad  upon 
LORD  DiLLov .  demurrer,  because  a  rent-seek  cannot  be  delivered  as 
pi.ijKETT.     liherufti  tenementutn. 

Another  difficulty  is,  that  according  to  the  finding 
and  the  facts,  Lord  Dillon  had  a  life  estate  subject  to 
prior  charges ;  the  sheriff  should  have  seized  a  moiety 
of  that  life  estate.  The  return  is  void  on  the  face  of 
it,  and  being  void  at  law,  it  is  unavailable  in  equity ; 
no  relief  can  be  given  upon  it.  If  Lord  Dillon  had  a 
legal  estate  for  life,  there  could  have  been  no  pro- 
ceeding upon  such  a  return,  and  equity  can  only  re- 
move a  l^al  bar  where  the  proceeding  is  regular  at 
law. 

Supposing  the  rent  to  be  subject  to  execution,  the 
inquisition  is  void  upon  another  ground,  for  the  rent 
issues  out  of  lands  in  England  and  Ireland,  and  also 
from  gOQds,  not  from  one  subject  or  each  severally, 
but  fit)];a  aU  jointly ;  the  sheriff  of  Roscommon  could 
not  seize  a  moiety  of  that  in  tire  rent. 

The  order  is  defective  also  for  want  of  parties ;  two 
of  the  trustees  are  not  before  the  court ;  the  relief  is 
against  all  the  estates ;  a  receiver  cannot  be  appointed 
unless  all  parties  are  before  the  court.  The  rule  of 
equity,  as  to  parties,  is  to  prevent  circuity  of  action 
and  multiplicity  of  suits ;  a  plaintiff  is  bound,  there- 
fore, to  proceed  against  all  estates  and  interests  at 
once,  not  piecemeal ;  such  an  order  cannot  be  made 
in  the  absence  of  trustees.  If  the  defect  of  parties 
could  be  excused  in  a  common  case,  not  so  in  this, 
because  the  relief  sought  by  the  supplemental  bill  dif- 
fers from  that  which  was  prayed  by  the  original  bill. 

It  may  be  said  that  by  statute*  it  is  enacted  that  a 
seizui^  in  execution  against  the  trustee  shall  be  good 
against  the  cestui  que  trust,  but  the  sheriff  had  no 

♦  29  Car.  2,  3. 
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right  to  seize  at  all ;  the  property  was  not  subject  to       ^^^* 
execution.    In  Lyster  v.  DoUondy*  it  was  held  that  lord  dillon 
an  equity  of  redemption  is  not  subject  to  execution,    plaskbtt. 
So  in  Scott  V.  Scholey^^  Metcalfe  v.  Scholey.  \ 

It  is  not  a  sufficient  execution  within  the  statute  of 
frauds,  and  the  statute  does  not  apply  to  cases  of  com- 
plicated trust,  but  only  to  naked  and  sunple  trusts;  it 
was  an  improTident  attempt  of  die  legislature  to  make 
trusts  subject  to  execution ;  it  is  so  confined  in  practice, 
that  no  instance  has  occurred  in  which  execution  ever 
issued  against  a  trust  estate  of  a  term ;  the  result  is, 
that  it  is  found  in  practice  not  to  be  a  fit  subject  for  exe- 
cution ;  the  creditor  must  proceed  at  law  and  come  to 
equity  to  remove  a  legal  bar ;  there  should  have  been  a 
fieri  facias  and  a  return,  Balsh  y.  fF'astallj  §  Shirley 
v.  fJTatts.W  All  the  authorities  prove  that  to  entitle  him- 
self to  relief  in  equity,  a  party  must  proceed  as  far  as 
he  can  at  law.  In  Davidson  v.  Foley ^  Lord  Thurlow 
said  that  ^'  all  he  could  gather  from  the  cases  was, 
*'  that  where  the  court  could  see  there  was  a  good 
**  judgment,  it  would  not  stop  without  aiding  that  title 
^*  by  what  is  called  an  equitable  elegit^  but  he  could 
*^  not  carry  it  higher  than  that ;  that  the  equitas  se- 
*^  quens  legem  nmst  be  such  as  to  assure  the  court 
*^  that  the  case  was  such  as  could  be  followed  by  a  legal 
"  execution ;  but  that  where  it  appeared  that  the 
'^  judgment  could  not  be  followed  by  a  I^al  elegit^ 
"  the  court  could  not  follow  it  by  an  equitable  elegit.'' 
In  this  case  it  is  apparent  on  the  face  of  the  return, 
that  the  creditor  could  not  have  proceeded  at  law ; 
Lord  Dillon  had  the  land,  and  the  execution  should 
have  been  against  the  land ;  there  should  have  been  a 

*  3  B.  C,  C.  602.    1  Vei.  J,  431. 

t  8  East,  467.  J  2  B.  and  P.  N.  R.  461. 

f  1  P.  W.  445.  II  3  Atk.  200. 
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1828.  return  of  nulla  bona ;  whereas,  on  the  face  of  the  pror 
LOW  DILLON  ceediogs  there  is  a  legal  seisin.  The  sheriff  states  tliat 
he  has  delivered  the  property  in  satis&ction.  Where 
then  is  the  necessity  for  relief  in  equity "?  According 
to  the  return,  it  must  be  supposed  that  the  creditor 
is  in  possession. 

The  hard  Chancellor. — Suppose  this  had  been  a 
case  mer^y  at  law,  would  not  this  have  been  the 
form  of  the  return  ?  It  is  not  satis&ction.  The  sheriff 
does  not  deliver  possession  ;  but  the  party  proceeds 
by  ejectment ;  the  usual  return  of  the  sheriff  is,  that 
he  has  delivered,  although  in  fact  he  does  not  deliver. 

Mr.  Sugden, — ^Where  there  is  no  adverse  posses- 
sion, he  does  actually  deliver:  the  objection  is,  that 
there  is  no  necessity  for  the  interposition  of  equity. 

Another  objection  fatal  to  the  orders  in  the  court 
below  is,  that  they  were  made  in  the  absence  of 
parties  who  are  interestul  in  the  administration  of  the 
funds.  Where  property  is  subject  to  incumbraoces, 
relief  in  equity  has  always  been  granted  in  the  shape 
of  a  power  to  redeem  prior  incumbrances.  The  an- 
nuity, in  this  case,  can  only  be  reached  by  considerii^ 
it  as  part  of  the  old  reversion. 

It  is  no  answer  to  an  execution  against  A.  that  tlie 
legal  estate  is  in  B.  for  A.  The  only  case  where  he  is 
stopped  at  law  is,  where  there  are  trusts  to  be  executed 
prior  to  his  charge,  and  then  he  is  entitled  to  redeem 
and  remove  the  temporary  bars.  A  court  of  equity 
never  allows  subsequent  incumbrances  to  come  in 
against  prior  ones,  without  offering  to  redeem.  The 
only  relief  is  an  application  to  redeem  the  prior  in- 
cumbrances. If  a  court  of  equity  will  enable  a  judg- 
ment creditor  to  proceed  against  a  debtor's  interest, 
he  must  bring  before  the  court  all  the  parties  who  have 
any  interest  to  contest  in  the  subject.    The  point 
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Stands  thus: — ^According  to  the  trusts  of  the  deeds,      1^^* 
the  fifth  and  sixth  trusts  are  to  pay  Lord  DiUcm's  lorddillon 
5^000/.  per  annum,   and  interest  to  the  creditors,    pi^skbtt. 
This  5,000/,  per  annum  is  not  to  precede  the  interest 
to  the  creditors. 

The  Lord  Chancellor. — ^They  are  all  classed  toge* 
ther,  on  the  assumption  that  there  was  enough  for  all. 

Mr.  Sugden. — ^There  is  no  priority  between  the 
creditors'  and  Lord  Dillon's  albwance.  The  fund 
must  be  distributed  pari  passu  between  them.  The 
objection  to  the  orders  is,  that  they  have  ordered 
1,250/.  per  annum  to  be  taken  in  the  absence  of  the 
creditors,  who  have  an  equal  right  with  him,  and  in 
the  absence  of  Lady  Dillon  and  a  mortgagee.  This 
objection  is  of  a  more  limited  nature  than  thegmeral 
one  before  advanced.  Suppose  1,2502.  be  ordered  to 
be  paid,  and,  from  defalcation  of  rents,  the  joinbess^ 
mortgagee,  and  other  prior  creditws  were  not  paid  ; 
would  they  not  have  a  right  to  say  that  the  court  had 
taken  away  a  fund  which  ought  to  have  been  applied 
tp  prior  incumbrances 'J  The  consequence  would  be 
that  all  the  prior  ci-editors  might  file  bills  to  have  their 
rights  declared.  What  is  the  common  subject  1  The 
estate  out  of  which  the  rent  is  to  be  paid.  Lord 
Dillon  is  not  entitled  to  the  5^000/.  per  annum,  unless 
the  prior  charges  are  paid,  and  the  interest  to  the  cre- 
ditors. A  receiver  ought  not  to  be  appointed  to  take 
1,250/.  per  annum  out  of  a  common  fund  to  which 
priw  incumbrancers  are  entitled.  The  1,250/.  may 
be  applicable  to  the  payment  of  the  former  incum- 
brances. A  court  of  equity  had  no  right  to  touch  it, 
unless  they  had  all  the  parties  to  the  trust  deed  before 
the  court.  The  5,000/.  per  annum  is  not  a  distinct 
subject.  You  cannot  argue  the  question  of  priority 
unless  you  have  all  the  parties  before  the  court.    A 
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1828.  court  of  equity  does  not  grant  a  receiver  on  motioUf 
toRD  Diixoir  unless  they  see  on  the  face  of  the  proceedings  that  they 
pLAixBTT.  would  give  relief  at  the  hearing;  It  is  not  stated  in 
the  bill  that  the  return  was  filed,  though  they  state  it 
in  the  case ;  but  the  return  was  never  filed.  The  only 
evidence  was  an  affidavit  of  debt.  The  want  of  evi- 
dence is  a  sufficient  objection  to  the  order.  In  all  the 
cases*  the  sherifTmade  his  return  of  nulla  bonoy  &c. ; 
but  in  this  case  he  has  made  no  such  return,  but  has 
declared  that  he  has  delivered  the  property  to  the  plain- 
tiflfs.  How  then  are  they  obstructed'?  ard  until  they 
are  obstructed  they  have  no  right  to  relief  in  equity. 
The  right  was  an  entry  on  the  land.  *  Have  they  been 
obstructed  in  entering  upon  the  rent  1  No.  The  re- 
turn is  fraudulent,  illegal,  and  void.  The  shenffhad 
no  right  to  deliver  the  rent-seek;  he  ought,  if  any 
thing,  to  have  delivered  the  lands  by  metes  and 
bounds.f  The  return  is  fraudulent  for  this  reason : — 
It  is  stated  that  the  trustees  were  seised  for  Lord 
Dillon  of  the  rent-charge  out  of  the  lands  in  the  county 
of  Roscommon.  The  jmws  must  have  had  the  deed 
before  them;  and  having  it,  they  must  have  knowir 
that  it  was  issuing  out  of  lands  in  other  counties ;  yet 
it  is  alleged  to  be  issuing  out  of  lands  in  the  county  of 
Roscommon  alone.  So  the  sheriff  says  there  are  no 
goods ;  yet  on  the  face  of  the  deed  it  appears  there 
were  goods  in  Roscommon.  This  is  a  rent-seek,  and 
held  in  trust  for  Lord  Dillon;  it  cannot,  therefore,  be 
taken  in  execution.  If  the  cause  were  brought  to  a 
hearing,  the  Respondents  would  not  be  entitled  to  re- 
lief, because  of  the  absence  of  parties  and  the  irregu- 
larity of  the  return.    The  interlocutory  orders  ouglit 

•  Balch  T.  Wastall.     f  Fenny  t.  Durani,  1  B.  and  A.  40. 
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not  therefore  to  have  been  made*  A  court  of  equity  .  ^828. 
does  not  grant  ancillary  relief  unless  the  right  be  clear,  lok^^ow 
That  Lord  Dillon  is  Abroad,  and  tenant  for  life,  are 
new  equities.  It  is  not  true  that  these  parties  are 
without  remedy.  The  RespcKidents  have  the  same 
remedy  after  as  they  had  before  the  execution  of  the 
deed. 


V. 
FLASK  VTT. 


For  the  Respondents— JIfr.  Home  and  Mr,  B, 
Parrg^. 


The  question  is  not  whether  the  annuity  of  6,000/. 
a  year  is  extendible,  but  whether  under  the  circum- 
stances a  part  should  be  impounded  to  abide  the  de* 
ciision  of  the  cause ;  although  the  6,000/.  a  year  is 
not  extendible  at  law,  it  does  not  follow  that  it  cannot 
be  reached  in  equity ;  an  equity  of  redemption  of  a 
leasdhold  for  y^ars  is  not  extewlible  at  law,  but  may 
be  made  available  in  equity.  *  The  court  interfisres,  not 
to  enforce  the  judgment  of  a  court  of  ordinary  juris- 
diction, but  because  the  party  has  no  remedy  at  law, 
the  property  sought  beii^  of  an  equitable  nature.  In 
Burdan  v«  Kennedy ^  Lord  Hardwicke  said  that  the 
execution  had  no  effect  at  law,  and  consequently  that 
by  the  common  equity  of  the  court  the  creditor  had 
a  right  to  relief.  In  the  presmt  case  there  is  no 
rmiedy  at  law.  The  property  in  question  is  the 
creature  of  and  only  exists  in  equity.  The  case  of 
Bank  stock  and  of  debts  is  different ;  in  those  the 
debtor  has  the  legal  right,  and  they  must  be  reached, 
if  at  all,  in  a  court  of  law.  As  to  Bank  stodc,  it  is 
the  creature  of  the  legislature,  which  foigot  to  provide 
a  remedy  for  the  creditor.    But  the  propaiy  in  this 

♦  Shirley  v.  Watts,  8  Alk.  200.   Bmrdon  t.  Kennedy ^  ib*  789. 
Lyiter  y.  Doiltmd,  I  Vet.  jnn.  435. 
VOL.  II.  U 
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1826.       case  is  the  creation  of  the  debtor,  the  creature  of 

LORDDiLLow  cquity,  ov«p  which  the  court  has  control,  aad  will 

PLASH  ETT. 


*'  aj^ly  a  remedy  according  to  ita  doctrines.  The  cases 


where  a  judgment  creditor  is  allowed  to  stajid  in  the 
situation  of  a  puisne  mortgagee  have  no  analogy  to 
the  present.  la  those  cases  the  court  givei^  relief,  m 
the  principle  that  the  creditor  who  liad  his  demafiid  is 
entitled  to  stand  in  the  place  of  the  debtor,  and  there- 
ftire  the  creditor  is  alk>wed  to  redeena  as  the  debtor 
might  do.  In  those  eases,  the  debtor  having  pieced 
his  estate  for  a  particular  debt,  he  has  the  right  to 
i^edeem ;  but  in  this  ease  the  debtor's  estate  is  not 
pledged,  but  actually  omveyed  on  trust.  Tlie  prin- 
ciple of  giving  to  a  judgment  creditw  relief  against 
an  equity  of  redemption,  applies  in  this  ease ;  it  is  to 
enable  the  creditor  by  the  medium  of  equity  to  obtain 
the  debtor's  right  in  equity.  Whethear  it  is  an  equity 
of  redemption  upon  a  lease  for  years,  or  a  tmat  fot 
the  debtor  upon  an  annuity  of  6,00O2.,  it  oug^  to  be 
equally  available  for  die  creditor.  The  case  <tf  the 
ReG|>ondent  does  not  rest  upon  the  elegit :  the  aaiwity 
is  a  chattel  interest ;  and  to  prlDceed  in  equity  it  is 
only  required  that  die  creditor  should  have  taken  out 
execution,  which  has  been  done ;  it  is  not  necessary 
that  the  return  should  have  been  procured.^ 

The  title  of  the  Re^ndent  is  good  under  the ^fieri 
facias  :f  as  to  the  olgection  that  die  ele^t  is  directed 
only  to  the  Sheriff  of  RoscondEnm,  it  is  trifling :  the 
annuity  issues  per  mie  et  per  tout :  if  the  lands  lie  in 
twenty  counties  it  cannot  be  necessary  that  there 
should  be  an  elegit  in  each.  The  debt  and  the  elo- 
cution being  admitted,  and  that  the  Resfxindent  is  not 
{mvyto  the  deed  of  trust,  die  title  of  the  Respondmt 

•  Red.  PI.  pa.  102. 

t  Vandercom  t.  MUkr^  21  Jan.  1818,,  m  Chiu 
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is  sufficiently  clear  for  a  receiver.    Lord  Eidbn,  4n  a      ^^8. 

simflar  case,  has  granted  an  order  fer  a  receiver.  Hie  lorTdI^ii 

plaidtifrs  were  creditors  who  had  obtained  judgment, 

and  delivered  all  eleg^  to  the  sheriilr,  but  could  not 

make  the  writ  available,  without  die  aid  of  equity ; 

the  debtor  being  seized  in  fee  subject  to  an  annuity 

chaiged  upon  die  estate,  the  lands  being  demised  for 

a  term  to  secure  the  payment.    The  counsel  fer  the 

defendant  reUed  on  the  dbjectiobs  that  an  equity  cS 

redemption  of  a  term  is  not  extendible,  and  that  there 

was  no  inquisition.    Lord  £ldon  held  in  such  a  case 

that  thete  wAs  a  resulting  trust  fat  the  defendant, 

and  granted  the  6rdeT.    But  the  Itespondents  rely 

upon  the  order  fer  an  injunction,  and  Vvaive  the  right 

to  a  receiver,  Which  was  superseded  by  the  order  for 

the  injunction,     tlie  orders  appedea  from  do  not 

declare  the  right.    They  odly  impound  (he  fund  to 

await  the  event  of  the  cause.    Lord  DiHon  being 

resident  abroad,  having  no  estate  liable,  and  having 

neglected  to  put  in  his  answer,  the  order  for  the  in-- 

jtmeiion  is  well  founded.    The  creditors  and  incum- 

bfaacers  are  not  necessaiy  parties,    l^hefar  rights  are 

net  disturbed.    The  relief  sought  is  cmly  against  the 

5,000/.  a  year,  ^hieh  is  in  equity  the  property  of 

Lord  DMlcm.  Whefiler  he  w  the  Respondents  receive 

that  sum,  or  any  part  of  it,  is  immatmal  to  the  ere- 

ditmsi.    Tie  injunetiota  oiify  restruns  the  trustee  from 

paying  to  Loid  IHllon,  and  him  frbm  receiving  the 

annuity,  until  enough  is  reserved  for  the  Respcmdents. 

The  new  trustees  having  come  in,  pendente  Ute^  are 

ndt  necessary  parties.*    tn  hdj  the  new  trustees  are 

now  bhMight  before  die  court  b^low,  and  the  Appel^ 

htfrts  might  have  called  them  as  palrties^    But  Mr. 

Butler  is  a  sufficient  representative  of  his  co-tmstees. 

♦  Metcalfr.  Puhertoft^  2  V.  and  B.  205. 
U  2 
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1828.  The  case  is  reduced  to  this  question  of  equity :  Can 

LORD  DILLON  a  iiiaD,  by  his  own  contract  with  some  creditors,  give 
PL48KETT.  himscIf  an  interest  which  shall  not  he  subject  to  his 
other  creditors  1  He  could  not  do  it  at  law^  why  can 
he  in  equity  1  If  Lord  Dillon  could  reserve  to  himself 
6,000/.  a  year,  he  might  reserve  19,000/.  Will  equity 
enable  a  man  to  defraud  his  creditors  1  Will  equity 
carry  trusts  into  execution  contraiy  to  justice  ?  Will 
equity,  by  means  of  trusts,  its  own  peculiar  creatures, 
take  property  out  <rf  the  reach  of  creditors  and  give  it 
to  a  debtor"^  This  5,000/.  a  year  existing  only  in 
equity^  is  to  be  defdt  with  according  to  equity.  This 
deed  conveys  evert  thing  to  trustee^.  The  Respon- 
dents have  no  possible  means  of  payment  except  by 
application  of  the  6,000/.  a  year.  Lord  Dillon  resides 
abroad,  has  only  a  life-interest,  and  unless  the  money 
is  impounded  as  ordered,  the  Respcmdents  may  lose 
all  any  moment. 

31  Jaij,  1828.  The  Lord  Chancellor. — ^This  is  a  case  of  appeal 
from  certain  orders  made  by  the  Master  of  the  Rolls 
in  Ireland,  the  Lords  Commissioners  of  the  Great  Seal 
in  Ireland,  and  the  Lord  Chancellor  of  Ireland.  It 
appears  that  the  Master  of  the  Rolls  in  Ireland,  the 
Lords  Commissioners  of  the  Great  Seal  in  Ireland, 
and  the  Lord  Chancellor  of  Ireland,  have  all  concurred 
in  their  judgment  in  respect  to  the  points  to  which  I 
am  to  call  your  attention,  but  the  parties  were  not 
satisfied  without  appealing  to  this  House. 

This  case  arises  out  of  a  debt  due  to  the  Respon- 
dents, Plaslpett  and  Brett,  who  are  wine-merchants  in 
this  city.  They  had  supplied  Lord  Viscount  Dillon 
s  with  wine  to  the  amount  of  seven  or  eight  hundred 
pounds.  He  (did  not  pay  the  bill :  in  consequence  of 
which  they  bi-ought  an  action  against  him  in  18 IT,  in 
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V. 
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the  Court  of  Kiiig*s  Bench  in  this  country,  and  reco-  "^^^R. 
vered  judgment.  iTiey  were  not,  however,  able  to 
obtain  any  fruit  of  that  judgment,  in  consequence  of 
which  it  became  necessary  for  them  to  proceed  in 
Ireland.  They  brought  an  action  there  in  1819,  and 
recovered  judgment  in  diat  action  to  the  amount  of 
1,000/.,  and  27/.  costs  of  their  debt.  A  fieri  facias 
was  sued  out  upon  tliat  judgment,  to  take  possession 
of  the  efiects,  for  the  purpose  of  obtaining  the  fruits 
of  the  judgment :  but  the  moment  the  sheriff  had 
taken  possession,  he  received  notice  on  behalf  of  Mr. 
Charles  Butler,  and  other  individuals  whose  names 
are  mentioned  in  this  paper,  who  describe  themselves 
as  trustees  under  a  deed  executed  in  the  year  1S15, 
by  which  they  claimed  the  whole  of  this  property. 
The  consequence  was,  that  the  Sheriff  was  obliged  to 
relinquish  possession:  Under  these  circumstances  it 
became  necessary  for  the  Respondents  to  take  other 
proceedings  for  the  purpose  of  recovering  their  debt, 
and  accordingly  they  filed  a  bill  in  the  Court  of  Chan- 
cery in  Ireland  against  Viscovnt  Dillon,  and  against 
his  trustees:  answers  were  put  in  to  that  bill;  and 
the  result  was,  that  it  was  discovered  by  the  Respon- 
dents that  a  deed  had  been  executed  in  the  year  1816, 
of  which  they  had  not  before  been  apprised ;  but 
when  they  became  acquainted  with  all  the  particulars 
of  that  deed,  it  turned  out  that  by  that  deed  Lord 
Viscount  Dillbn,  possessing  estates  in  the  counties  of 
Roscommon,  Mayo,  and  Westmeath,  in  Ireland,  and 
in  Oxfordshire  in  this  country,  which  had  been  pre- 
Ttously  charged  with  certain  incumbrances,  and  which 
were  subject  to  those  incumbrances,  coriVeyed  them 
to  trustees  for  the  purpose  of  securing  to  Lord  Dilk>n 
6,000/;  a  year  for  his  life ;  and  with  respect  to  the 
surplus  rents  for  the  purpose  of  discharging  the  debts 
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182a.  due  to  cerUin  persona  who  had  executed  that  deed. 
LORD  DiLLoif  It  Is  qulte  ohvioQS,  thene£[Npe,  that  as  tha:e  was  S^OOOt 
PLA8KETT.  ^  Y^^  ^^  su^ject  to  thc  prior  nicupabwDcea,  but  re^ 
served  to  Lord  Dillon,  Messrs*  Plaskett  ajid  Brett 
had  a  ri^t  to  lo^k  to  that  sua  for  the  purpose  of 
discharging  the  debt  which  he  Qwed  to  theuit  to  do 
which  it  wss  necessary  to  proceed  iu  a  court  of  equity. 
The  Respondents  sued  out  an  elegit^  directed  to  the 
sheriff  of  the  county  of  Bosconunou ;  after  that  ehg^t 
had  be^  sued  out,  and  retwued,  they  filed  a  supple- 
naental  bill ;  and  to  that  au{^[))eniental  bill  answers 
were  put  in  by  Ixwi  Dillon,  apod  by  Mr.  Charles 
Sutler,  the  trustee,  ^ 

Before  the  answer  to  the  supplemental  hiU  was  put 
in  by  Mr.  Charles  Butler,  aa  apfJication  waamade  on 
the  part  of  the  Respondeiits  to  the  Mast^  of  the  RoHs 
in  Irebmd,  to  appoint  a  reoeirer ;  but  before  a  receiver 
was  ^pc^uted,  one  of  the  Ma8t^:s  of  the  Court  wav 
directed  to  ascertain  what  {uroportion  oi  the  6,000/.  a 
year  it  would  be  necessary  to  set  apart  to  pay  the 
debt  of  the  Respondents.  The  Master  having  reported 
that  1,250/.  of  this  sum  would  be  necessaf y,  a  recdvfff 
was  appointed,  for  the  purpose  of  taking  possessioq 
of  the  6,000/.  a  year  to  the  extent  of  1,250/. ;  and 
afterwards  anoth^  order  was  pade,  by  which  Mr, 
Butler  was  restrained  Iww  paying  over  the  whole  of 
the  6,000/.  a  year,  the  sum  of  l,25iQ/.,  beuig  mada 
applicable  to  the  purpose  of  disohai^ng  this  debt 
After  the  answer  was  put  iu  by  Mr.  Butler^  an  applh 
cation  waa  made  to  disohai^ge  these  ord^m ;  but  the 
Master  of  the  Rolb  refused  to  dischaige  them ;  I  think 
an  applicatiin  waa  also  made  to  the  Lords  Commisrt 
aioners,  and  they  a]^  recused.  After  the  answered 
Lord  Dillon  cai^e  in,  a  second  application  was  made 
to  discharge  these  orders;  buttheAfesterdtheaoUft 
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ifefiised  to  discharge  them,  aud  directed  that  the  order       1®^- 
by  which  Mr.  Butler  was  restrained  from  paying  over  lom  imllom 
the  1,250/.  fiiiould  be  continued  till  the  hearing  of  the    pi^bkwt. 
cause,  and  until  further  order. 

It  js  against  this  last  order,  and  the  oth^  orders 
which  are  the  foundations  of  it,  that  the  present  Appel- 
lants have  appealed.  With  respect  to  the  merits, 
there  can  be  no  question ;  every  possible  delay  has 
been  interposed  for  the  purpose  of  preventing  the 
Respondmits  reaping  thie  fruit  of  their  judgment ; 
but  various  oligections  have  been  made  in  point  of 
form,  which  have  been  argued  with  great  ability  at 
the  Bar,  and  to  which  I  am  to  call  your  ftttention. 

in  the  first  place,  it  was  said  that  thope  were  not  the 
proper  parties  to  the  suit ;  that  the  priw  incumbrancers 
ought  to  have  been  made  pcurties  to  the  suit :  but  the 
prior  incumbrancers  had  nothing  to  do  with  thisorder, 
iot  this  order  operates  only  on  the  6,000l.  a  year  that 
eatne  iqfto  the  possession  of  Mr.  Butler ;  and  the  only 
question  is,  whether  Mr.  Butler  has  a  right  to  take 
p^ssesaiOQ  of  it ;  therefore  it  is  quite  clear,  that  the 
priEM*  incumbrancers  need  not  have  been  called  befoie 
the  cMrt.  Bttt'thm  it  is  said,  that  the  creditocs  who 
were  paMies  to  Ae  deed  of  1S15  ought  to  be  parties 
to  €bis  order.  The  same  answer  appUes  to  them ; 
tiiey  h»ve  no  interest  in  this  question,  for  they  have 
BO  rigkt  to  any  of  the  nenti  and  profits  till  the  6,000/. 
has  l>een  paid. 

It  is  'then  said,  ^ti&te  a»e  two  particidar  Indivi* 
duals  who  are  now  trustees,  and  o^t  to  have  been 
UHule  parties  to  this  suit.  Mter  the  original  bill  wa» 
filed,  and  a  i^ort  time  before  the  Buppltaiental  bM 
WM  filed,  two'  of  the  original  trustees  ha;ving  died,- 
two  new  tnififtees  were  appmated,  but  no  commijoit^^ 
tmi  wai  uibA6,  previously  to  the  Ming  df  tjie  so^ile-^ 
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1S28.  mental  billi  of  those  additional  trustees  haviog  been* 
appointed,  nor  was  it  known  till  a  late  p«-iod  of  the 
cause  that  they  had,  in  point  of  fact,  been  appointed ; 
they  si6od  in  precisely  the  aame  situation  and  the 
same  iutei-est  with  Mr.  Butler,  and  it  does  not  appear 
that  when  this  case  came  before  the  Lord  Chancellor 
any  objection  was  made  tliat  these  trustees  were  not 
parties.  If  any  objection  had  been  made,  it  would 
have  been  obviated  in  an  instant ;  they  were  merely 
formal  parties,  and  their  names  might  liave  been 
added.  It  appears  to  me,  therefore,  that  even  if  there 
were  originally  an  objection  in  point  of  strict  law,  it 
ought  not  to  prevail  at  this  period  of  the  cause,  with 
respect  to  an  order  of  this  description,  a  mere  interlo- 
cutory order^  the  object  of  which  is  to  secure  a  fund 
for  these  claimants,  in  the  event  of  their  claim  being 
ultimately  allowed. 

Having  disposed  of  these  objections  in  pcmit  of 
form,  the  next  difficulty  raised  was  with  respect  to 
the  elegit.  It  was  said  that  the  return  of  the  elegit 
was  defective  in  point  of  form,  and  various  ingenious 
aiguments  vfere  raised  upon  that  point.  The  short 
answer  to  all  those  argjunerts  is,  that  it  was  not 
necessary  that  any  return  whatever  should  be  made ; 
that  the  mere  suing  out  the  elegit  was  dl  that  was 
necessary ;  therefinre,  as  it  appears  to  me,  no  injurious 
consequence  follows  in  this  cause  from  the  circiim- 
stance  of  any  defect  in  the  return  which  the  sheriff 
made  to  the  elegit.  Then  it  was  contended,  that  it 
appears  up(m  this  return  that  satisfiiction  had  beoi 
nofade  to  the  present  Respondents,  that  the  prop^y 
had  been  sdzed  into  the  hands  of  the  sherifiV  for  the 
purpose  of  dischaiging  this  debt.  The  answer  to  that 
is,  that  it  is  quite  dear  inmi  the  whole  nature  of  these 
proceedings,  and  the  pleadings  in  this  case,,  that  thsre 


t'. 


ON  APPEAU  AND  WRITB  W  ERROB.  -286 

had  been  no  satis&ction ;  and  it  is  quite  clear  from      18S8- 
the  answer  of  Lord  Dillon  himself  that  that  is  the  jjounrnlov 
case.    I  apprehend,  therefore,  that  no  objection  can 
be  raised  from  the  supposition  that  any  satisfaction 
has  been  received,  that  supposition  being  built  on  the 
inaccurate  return  of  the  sheriffs 

The  only  remaining  objection  which  I  now  bear  in 
my  mind  is  that  there  ought  to  have  been  an  elegit 
in  each  county.  The  Irish  property  is  situate  in  the 
counties  of  Roscommon,  Mayo,  and  Westmeath ;  only 
one  elegit  is  sued  out,  and  that  in  the  county  of  Rob* 
common.  I  think  it  is  perfectly  clear  that  one  elegit 
was  sufficient. 

Having  disposed  of  these  questions  of  law,  I  should 
humbly  recommend  to  you  that  the  judgment  of  the 
court  be  affirmed ;  and  as  it  appears  to  me  that  the 
proceedings  have  been  conducted  entirely  for  the  pur- 
pose of  delay,  I  conceive  under  such  circumstances, 
there  being  no  serious  doubt  in  my  mind,  the  judg- 
ment ought  to  be  affirmed,  with  l50/.  costs. 


Judgment  affirmed,  with  160/.  costs. 
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'^^  IRELAND. 

andoChen. 


Francis  Arthur  Knox  Qqm9  -*    -    -*  Afp^dlUmU 

RpOElRT  EPWA^  VisCOUUt  liOHTON,^ 

Panie(4  Cuddy,  HsNiiy  C^wy,  aad>  Respondents. 
,  Harriet  Kw^T  .    -    ,    -    .     ^ 

And 

R.  E.  Viscount  Lorton     -    -    -    -    Afpieliant. 

F-A^KnoxGohs  ..    ^    .    -    ^    -    Respandenii 

A.,  bj  marriage  articles,  bovnd  himself  <*  to  pay  to  H.  apon  his 
marriage  with  £.,  (the  said  H.  settling  all  the  estates  and  mo* 
.  jMj  he  was  Ae»  fnlitled  t»  w  th9  ispii^  of  iiQ  nmrriage,  and  a 
.  suitable  jointure  te  the  foprtooe  E,  gfive  him,)  the  swi  ef 
5,000/."  H.  in  the  same  t^rticlas  bound  hiiqself  **  to  settle  all 
the  estate  and  money  which  he  was  then  entitled  te  upon  the 
issue  of  E.,  and  a  jointure  of  900/.  a-jear." 

Four  years  after  the  date  ef  these  avticles  and  the  ma«|iagey  H. 
acquired  an  estate  which  was  limited  to  the  issue  of  the  mar- 
riage, with  a  power  reserved  to  H.,  under  which,  after  a  lapse 
of  twenty-six  years,  he  by  deed  appointed  to  his  wife  E.  500/. 
per  annum  by  way  of  jointure,  and  6,000/,  to  the  younger 
children  of  the  marriage  as  portions. 

Held  in  the  Court  below,  and  on  appeal,  that  this  was  a  performance 
of  the  condition  upon  which  A.  contracted  to  give  to  H.  a  mar- 
riage portion  of  5,000/.;  and  that  so  much  of  that  sum  as  was 
not  paid  on  the  marriage  became  due  on  that  event,  and  was  a 
charge  on  the  estate  of  A.,  payable  with  interest  from  the  date 
of  the  marriage. 

The  original  articles  were  not  produced  in  the  cause,  but  it  was 
in  proof  that  H.  was  the  executor  of  A. ;  that  the  house  of  H* 
in  Ireland  had  been  occupied  by  a  French  and  rebel  army,  and 
his  papers  ransacked  and  scattered;  that  L.  was  the  executor 
of  H.,  and  that  the  houses  of  !!•  and  L.  had  been  searched,  but 


ON  AFFBAM  AMD  WAllS  OF  BRROR.  9BV 

that  the  original  articles  coald  not  be  found.    Under  these       18S& 
circumstances  secondary  evidence — ^viz.  a  copy  of  the  artielts 
sent  with  a  case  laid  before  counsel ;  a  charge  in  the  solicitor's 
bill  for  the  copy  and  case;  arecitel  of  the  Articles  in  an  Act  ^^^^^ 
of  Parlianieat  fo«  seitUng  )aadi  <m  the  issue  of  the  mmringe , 
and  a  deed  appointing  a  jointure  acGordiog  to  the  articles  and 
portions  to  children,  under  a  power  reserved  by  the  Act,  were 
admitted  as  proof  of  the  existence  and  contents  of  the  articles. 
Tbb  decision  was  aff  rmed  on  appeal. 

A.  by  Us  wil}  lii»ited  bisbnls  to  B.  bis  daagbter^  andlH.  her 
husband,  for  their  Kyes,  ke.i  renaindfr  to  their  sons  sncces* 
sively  in  tail ;  remainder  to  M,  bis  daughter^  and  F*  bev  bns^ 
band,  for  their  lives,  £cc. ;  remainder  to  their  sons  successtvely 
inti^;  with  divers  remainders  oyer,  including  C.  and  his  sons, 
and  their  issue;  andbededajedandprovidedby  the  will,  that 
in  case  M.  or  F.^  ov  the  apM  of  spp  of  P.  aiid  H*,  of  ^tker  of 
them»  should  beconie  entitled  to  the  estate  xmder  the  limitations 
of  the  will,  a  sum  of  2;000/»  should  be  charged  on  the  landu 
in  possession,  for  the  use  of  die  younger  children  of  C,  in  cer« 
tdn  specitc  proporlioBs*    &  and  R.  died  without  tern.    The 
;  ecMefM,  and  F.  died  before  the  estate  bceame  vested  in  tfiam; 
and  after  tht  death  of  M.  and  F.^  find  the  oiepiration  of  ihe  pr^ 
ceding  life-estates,  G,,  a  grandson  of  M.  4ad  V.^  becwie  enti- 
ced under  the  limitations  of  die  wiU  to  an  estate-tail. 
Held  in  the  court  below,  and  on  appeal,  that  the  lands  having 
vaaled  ia  a  grandson,  and  not  in  a  sen  of  M.  and  F.,  were 
nevertheless  liable  to  the  cbsivo  frtafed  fty  Ao  will  in  foyrar 
of  the  younger  chUdren  of  C. 
In  the  years  1758  and  1764  H.  bad  paid  the  soms  of  40(M.  and 
8,600/.  of  the  debts  of  A.,  and  had  from  time  to  time,  and  at  the 
periods  of  thees  payments,  received  variona  monies  belonging  to 
A*  from  bis  agonta»  A  bill  bsipg  Hfcd  by  tb»  rapeesentaliFei  of 
A.  to  ascertain  and  raise  certain  charges  apen  A.'s  estate;  H. 
in  his  answer  made  no  claim  in  respect  of  the  pajmc^^ts  of  the 
200/.  or  the  4,000/. ;  and  in  two  successive  charges  sent  in  by 
him  before  the  Bfaster,  he  did  not  make  any  such  claim ;  but 
atbst*  lA  tbsyeev  IB17,  be  pmdneed  a  dku^  fai  wfaicb  Iheee 
aima  were  claimod  witb  iatefnast. 
Held  in  the  court  below,  and  on  appeal,  that  under  these  cif fwo^ 
stances,  the  claima  were  barred  by  hches  and  length  of  limey 
notwfcbstanding  the  pendency  of  the  accounte;  and  were  pro^ 
peily  disallowed  in  the  saiie  aeooont  in  wMcl|H«  was  charj^ed 
witb  monies  from  time  ^  time,  and  dnriiig  the  period  ii^i 
tion  adyanced  to  bpi  iQ  tto  ageols  of  A» 
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On  the  30th  of  June,  1757,  Articles  of  Agreement 


«. 


ftoaDLOKToir  were  executed  by  Annesley  Gore  in  the  words  and 
""  ^  figures  following : — "  I  do  hereby  oblige  myself  to 
*^  pay  unto  Henry  King,  Esq.  upon  his  marriage  with 
"  my  daughter  ^nor  Gtore,  (the  said  Henry  King 
<<  setding  all  the  estates  and  money  he  is  now  entitled 
*'  to  on  the  issue  of  said  marriage,  and  a  suitable 
'^jointure  to  the  fortune  I  give  him,)  the  sum  of 
*'  5,0602.  sterling.  Witness  my  hand  this  30th  day 
"  of  June,  1T57.  A.  G,  If  Henry  King  recovers 
^'  the  Boyle  estate  left  him  by  the  late  Lord  Kings- 
*^  borough,  I  in  that  case  oblige  myself  to  pay  the 
"  said  Henry  King  at  ray  death,  (provided  he  also 
'^  settles  said  Boyle  estate  on  the  issue  of  said  mar- 
'*  riage,  with  an  additional  jointure  oa  said  estate  of 
*'  Boyle  pn^portionably,)  the  sum  of  5,000/.  Witness 
"  my  hand  the  30th  of  June,  1761.     A.  G." 

At  the  same  time  Henry  King  signed  the  agree- 
ment following: — 

^^  I  do  hereby  oblige  myself  to  settle  all  the  estate 
««  and  money  which  I  am  now  entitled  to  on  the  issue 
"  of  Elinor  Gore,  ioncl  a  jointure  of  600/.  a-year.  And 
'*  if  I  recover  the  Boyle  estate,  I  do  oblige  ipyself  to 
*'  settle  the  same  on  the  issue  of  the  said  marriage, 
<«  with  an  additional  jointure  on  the  said  estate  of 
**  Boyle  of  600/.  a-year." 

At  the  time  of  the  execution  of  these  articles  thare 

was  a  suit  depending  between  Henry  King  and  his 

eldest  brother^  Sir  Edward.  King  (aften?altls  Earl  of 

Kingston),  respecting  one  of  the  fkinjly  estates  called 

the  Boyle  estate. 

The  marriage  between  Henry  King  and  Elinor 

.    Gore  took  place  on  the  day  of  the  date  of  the  ar^ 

tides. 

Henry  King  did  not  recover  the  Boyle  estate;  but 
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an  amicable  agreement  having  taken  place  between       ^^^ 
him  and  Sir  Edward  King,  and  a  deed  pursuant  to       wmm 
that  agreement,  bearing  date  the  6th  of  May,  1761,  x^mloktov 
having  been  executed  by  them,  a  private  Act  of  Par-    "^  ***'»^- 
liament  was  passed  in  Ireland,  in  the  session  of  1161^ 
for  settling  the  differenoes  between  than ;  by  which  it 
was  enacted,  according  to  the  agreement,  that  certain 
lands,  &c.  in  Ireland,  therein  mentioned,  should  be, 
and  they  were  thereby  settled  to  the  use  of  Henry 
King  for  life,  with  a  power  to  settle  a  jointure  of 
6O0/.  yearly  on  his  wtfe,  and  also  with  a  power  to 
charge  the  lands,  &c.  with  6,000/.  for  the  portions  of 
younger  children,  with  remainder  to  the  issue  of  Henry 
King  in  tail  male,  with  renmindera  over. 

By  a  deed  bearing  date  the  9th  of  May,  1T87,  and 
made  between  Henry  King  of  the  Ist  part,  Elinor 
King  of  the  2d  part,  and  James  Stewart  and  the  Re- 
verend Thomas  Stewart  pf  the  3d  part,  reciting  the 
articles;  and  the  Act  of  ParUament  and  powers  there- 
by created,  Henry  King^  in  consideration  of  the  mar- 
riage, and  of  the  sam  of  5,000/.  to  which  he  became 
intitled  as  the  marriage  portion  of  Elinor  King,  and  in 
performance  of  the  agreement  entered  into  by  him 
with  Annesley  Gore,  and  in  executkm  of  the  powers 
to  him  givi^L  by  the  Act  of  Parliament,  granted  and 
appointed  to  E3inor  King  his  wife  an  annuity  of  600/., 
chaiged  upon  the  lands  vested  in  Robert  French  and 
Annesley  Gore  by  the  Act  of  Parliament,  and  also 
diaiged  the  same  premises  with  6,000/.  for  the  por- 
tions of  the  younger  children  cxf  the  marriage. 

This  Deed  of  Appointment  was  registered  on  the 
9th  of  May,  1T8T. 

Annesley  Gore  died  on  the  4th  of  November,  1181. 
By  his  will,  bearing  date  the  8th  of  August,  1T80, 
after  bequeathing  two  small  annuities  and  a  legs^  of 
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Xv^     OQtofhisp^wilaleitate;  tluittliedefieieQcy(ifaHy^ 
BOMMRvmr  iniiufipenoiial€8tstetDaiiiwarthepiii^^ 
iBdothem..    should  be  sullied  and  be  charged  upos  his  real 
estate. 

He  devited  all  his  real  estates  in  Irehdd  to  eeitani 
trustees  for  the  use  of  his  daaghter  fitinor  King,  and 
his  soU'-in-law  Hemy  King,  atid  their  assigns,  for  the 
tenn  of  their  respective  aataral  liifies,  without  im-* 
peadbment  of  waste;  and  after  the  determination  of 
Ant  estate,  to  the  use  df  snchcf  the  Sims  of  Henry  and 
Elinor  King,  and  their  heirs  male,  as  the  said  Heory 
shontd  S|^mt;  and  for  ddhnk  of  sudi  a{qpKHntinent, 
then  to  the  use  of  the  issue  of  fhe  marris^  in  tail 
male ;  and  in  default  df  snch  keue,  then  to  the  use  of 
the  testator's  dai^fater  Mary,  the  wife  of  Frands 
Knox,  fdr  her  life ;  and  aft^  the  decease  of  Maiy 
Knox,  to  the  use  of  Francis  Knox  for  his  life ;  and 
i^br  the  decease  of  Francis  Knox,  to  Francis  Knox, 
junior,  second  son  of  Francis  Knox,  for  lifo;  andafter 
his  decease,  to  the  use  of  his  first  and  every  other  son 
in  tail  male ;  and  in  de&uk  of  such  issue,  to  tbe  use 
of  James  Knox,  fhther  of  the  Appellant,  who  t^Bbsr* 
wards  took  the  name  of  Gk>re,  third  Mn  of  Frands 
Knox,  semor,  for  life;  and  after  the  decease  of  James 
Gore,  to  his  first  and  every  other  son  in  tail  male, 
with  remainder  to  Henry  Knox,  fourth  son  of  F. 
Knox,  senior,  for  life;  remainder  to  his  first  andolher 
sonssuceesttvely  in  tail  male ;  remainder  to  Amvesiey, 
first  son  of  F.  Knox,  senior,  for  life ;  remainder  to 
his  first  and  other  sons  in  tail  male;  remainder  to  the 
Testator's  daughter  Anne,  the  wife  of  Henry  Carey, 
fotlife;  remainder  to  her  husband  for  life;  remainder 
to  Henry  Carey,  Junior,  then*  second  son,  for  Kfe;  re*^ 
mainder  to.  ha  first  and  other  sons  successively  in  tail^ 
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male;  remainder  to  AnaesfeyCWe^flheirfiMflQAyfoi!      1^^* 
life ;  with  remamder  to  hia  aona  in  taU  ftucceteivd j«  m^j^n 

The  will  ihea  coAtained  the  fdlowiog  provision  i-^ 
^*  And  my  will  and  intention  is,  that  in  case  9mA 
^^  as  soon  as  my  s^d  dai^tar  Mary  Knos^,  or  the 
^^  said  Francis  her  hilsband,  or  the  sons  or  ton  of  the 
^'  said  Francis  and  Mary,  or  either  of  them,  shaU,  by 
^^  virtue  of  the  limitations  aforesaid^  beecmie  entitled  to 
^*  my  said  ertate,  the  same  shall  then  be  and  beeoiiie 
*  ^  chai^ged  and  chafgekble  With  the  peymait  of  the  sum 
*'  of  2,000/.  erteiiing,  to  and  for  the  use  of  (iie  yoilngcir 
^*  children  (tf  the  said  Henry  Carey  and  AaHe  Carey 
•*  his  wife,  in  manner  foikming  (that  is  to  say) : — ^The 
^*  BomoibOOl.  to  Hairy  Carey,  second  son  of  the  said 
'^  H^iry  Carey,  and  the  remaining  1,500/.  to  the  fire 
*'  dattgfata:Bofthe8aidHenryaBdAnne,andtfae9iurvi« 
^^  vors  and  sarvivor  of  thaoi,  share  and  share  dike."  ^ 

He  bequeathed  all  his  leasdliold  interests  for  years, 
chaiged  widi  his  debts^  to  &e  same  uses  as  his  real 
estate,  as  near  as  the  kw  weald  adlnit,  with  a  power 
to  his  execntors  to  sell  sndi  part  of  his  real  and  leaae^ 
hold  estates  as  they  should  thiok  pnoper  for  die  dis^ 
charge  of  his  debts :  aad  he  af^nted  Hebry  King,r 
Francis  Knox,  and  H^ry  Carey,  Executors  of  his  wiUi; 
which  was  proved  by  HeAry  King ;  who  enteted  into 
the  possession  of  his  real  and  personal  estate. 

In  the  year  1788  a  French  army  knded  at  KiUak^ 
in  the  county  of  Mayo,  a  corps  of  which,  accompanied 
by  a  body  of  rebels  tlien  in  arms,  occupied  the  maii-^^ 
sion-honse  of  Henry  King,  in  the  flown  of  Ballina,  as 
their  head*qaarters. 

At  the  time  when  the  French  and  rebel  army  took 
possession  of  the  mansk>n^hou6e,  a  cmsiderable  nnm^ 
her  of  deeds  and  papers  of  Henry  Kmg  were  deposited 
diere,  and  were,  during  the  occupation  of  dbe  mansion- 
house  as  aforesaidk  taken  from  the  pkce  where  they, 
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1828.  ^d  t^n  \iepU  and  &  great  part  of  them  was  lost  or 
ooRB  destroyed,  and  the  remaining  part  was,  after  the  re- 
treat of  the  army,  found  scattered  about  in  a  state  of 
confusion. 

Search  was  made  among  the  remains  of  the  deeds 
and  papers  of  Henry  King,  and  at  the  house  of  Lord 
Lorton,  his  executor,  for  the  original  articles,  but 
they  could  not  be  found.  The  secondary  evidence/ 
of  their  contents  rested  on  the  folbwing  proofi, 
viz. : — the  recital  in  the  Act  of  ParUament,  and  in 
the  deed  of  appointment ;  a  copy  of  the  articles,  in 
the  hand-writing  of  Henry  Dixie  Lystar,  the  clerk 
of  William  Lyster,  who  had  been  the  attorney  of 
Annesley  Gore  and  of  Henry  King;  a  case  which 
had  been  laid  before  Theobald  Wolfe,  a  barrister, 
about  the  month  of  August,  1782,  in  tlie  hand- writing 
of  Henry  Dixie  Lyster,  and  referring  to  a  copy  of 
the  articles,  and  on  which  case,  Theobald  Wolfe 
wrote  that  he  had  read  the  copy ;  and  the  bill  of 
costs  of  Lyster,  which  appeared  to  have  been  paid  by 
Henry  King  to  William  Lyster  by  bills  of  exchange 
drawn  by  Henry  King  on  Messrs.  Latouche,  bankers, 
in  which  Lyster  charges  the  cost  of  preparing  the  case 
and  copy  of  the  articles,  and  laying  the  same  before 
Theobald  Wolfe.  It  was  also  proved  that  the  case» 
the  copy  of  the  articles,  and  the  bill  of  costs,  were 
found  among  the  papers  of  Henry  King,  and  that 
both  William  Lyster  and  Henry  Dixie  Lyster  were 
dead. 

The  object  of  laymg  the  case  before  Theobald 
Wolfe  was  to  obtain  his  opinion  whether  the  trustees 
named  m  the  will  of  Annesley  Grore,  or  Henry  King,  . 
Francis  Knox,  and  Henry  Carey,  could,  by  a  sale  or 
mortgage  of  a  competent  part  of  the  estates  of  Annes- 
ley Gtore,  raise  a  sum  for  the  payment  of  the  marriage 
portion,  and  the  interest  thereof,  under  the  power 
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^vea  them  by  the  will,  to  sell  and  dispose  of  such       182S. 
part  of  his  real  freehold  and  leasehold  estates  as  they       oom 
should  think  proper,  for  the  discharge  of  the  debts  of  ^hij^htow* 
Annesley  Gore.  and  oth««. 

Elinor,  the  wife  of  Henry  King,  died  in  the  year 
1T89,  without  having  had  issue. 

On  the  2d  of  December,  1814,  Annesley  Knox, 
H^iry  Knox,  Arthur  Knox;  and  John  Knox,  as  exe- 
cutors of  Francis  Knox,  exhibited  their  bill  in  the 
High  Court  of  Chancery  of  Ireland  against  Henry 
King,  Mal*y  Knox  (since  deceased),  then  the  widow 
of  Francis  Knox,  and  the  then  next  tenant  for  life  of 
the  testator's  estates  expectant  on  the  death  of  Henry 
King,  James  Knox  Grore,  since  deceased,  the  then 
next  tenant  for  life  of  the  testator  s  estates  expectant 
on  the  decease  of  Henry  King  and  of  Mary  Knox, 
(his  elder  brother,  Francis  Knox  the  younger,  having 
previously  died  without  issue  male),  and  also  against 
the  appellant,  Francis  Arthur  Knox  Gore,  then  a 
minor,  the  eldest  son  and  heir  apparent  of  James 
Knox  Gore  and  first  tenant  in  tail  of  the  estates  under 
the  will,  and  against  several  others,  in  order  to  re- 
cover the  amount  of  certain  judgment  debt^  affecting 
the  estates  that  had  so  as  aforesaid  belonged  to  the 
said  Annesley  Gore  in  his  lifetime. 

Henry  King  answered  the  bill  on  the  3d  of  Jane, 
1815,  being  then  eighty-four  years  of  age,  and 
he  by  his  answer  admitted  the  plaintiff's  demands, 
but  denied  that  he  was  bound  to  pay  them,  having 
paid  very  large  sums  out  of  his  oHvn  funds  m  dis- 
chaige  of  the  debts  due  by  Annesley  Gore  at  his 
^decease,  over  and  above  the  amount  of  the  personal 
estate  of  Annesley  Gore,  for  which  sums  he  prayed 
by  his  answer  to  stand  in  the  place  of  the  creditors 
whose  debts  he  had  so  dischso^ed  out  of  his  own 
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1828.       fiinds,  and  to  have  the  same  decreed  to  be  chai^ges 
GORB       against  the  real  estates  of  Annesley  Gore. 

The  cause  was  heard  before  the  Lord  Chancellor  of 
Ireland  on  the  26th  of  February,  1817,  when  it  was  de- 
creed that  the  will  of  Annesley  Gore  was  well  proved, 
and  that  the  trusts  thereof  should  be  carried  into  exe- 
cution ;  and  accordingly  it  was  referred  to  one  of  the 
masters  to  take  accounts ;  of  the  sums  due  to  the 
plaintiffs  on  their  judgments ;  of  tlie  personal  estate  of 
the  testator,  with  the  nature  and  amount  of  such  per- 
sonal estate ;  into  whose  hands  same  had  come,  and 
how  the  same  had  been  applied  and  disposed  of;  also 
an  account  of  the  testator  s  debts,  legacies,  and 
funeral  expenses :  and  in  taking  such  accounts  the 
master  was  directed  to  inquire  and  report  whether 
any  and  which  of  the  debts  of  the  testator  due  at 
his  decease  had  been  paid  by  Henry  King ;  and  if  he 
should  find  that  Henry  King  had  paid  such  debts, 
he  was  then  to  inquire  and  report  out  of  what  funds 
he  had  paid  such  debts,  and  if  he  should  find  that 
Henry  King  had  paid  any  of  the  debts  out  of  his 
own  funds,  then  it  was  declared  that  Henry  King 
should  be  entitled  to  stand  in  the  place  of  the  cre- 
ditors whose  debts  he  should  have  so  paid. 

Upon  this  reference  the  plaintiff*  filed  a  charge  on  the 
foot  of  the  judgments,  and  proved  the  same ;  and  on  the 
9th  of  September,  181T,  Henry  King  filed  a  charge 
with  two  schedules,  containing  the  paiticulars  of 
such  debts  of  Annesley  Gore  as  had  been  paid  by 
Henry  King.  In  the  second  schedule  to  the  chaige, 
the  following  items  were  inserted  r--^"  To  the  amount 
of  money  remaining  due  by  the  said  Annesley  Gore  • 
at  the  time  of  his  decease  to  said  defendant,  and  of 
sums  paid  by  said  defendant  for  said  Annesley  Gore 

/.    To  principal  sums  due  on  foot  (rf  other 

bonds,   and  on  foot  of   other  judgments  obtained 
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against  said  Annesley  Gore  at  the  time  of  his  decease, 

paid  by  said  defendant V*  oo»» 

An  additional  charge  was  afterwards  filed  on  behalf  lomlomom 
of  Henry  King,  claiming  the  principal  sum  of  3,000/.     •»**®**^ 
on  the  foot  of  the  marriage  portion,  with  the  sum  of 
4,382/.  for  the  interest  thereof,  from  the  date  of  the 
marriage  articles  to  the  day  of  the  death  of  Annesley 
Gore. 

Henry  King  not  having  been  able  to  discover  the 
original  articles  of  the  30th  of  June,  1757,  the  same 
could  not  be  produced  or  proved  before  the  master 
on  taking  the  account,  but  the  secondary  evidence 
before  stated  was  laid  before  the  master. 

James  Knox  Gore,  on  the  3d  day  of  October, 
1817,  caused  pei^onal  interrogatories  to  be  adminis- 
tered to  Henry  King.  He,  in  his  answer,  did  not 
claim  credit  for  certain  sums  afterwards  claimed,  of 
400/.  and  2,000/.,  or  the  interest  thereof.  And  as 
before  he  claimed  only  the  principal  sum  of  3,000/. 
on  the  foot  of  the  portion,  and  4,382/.  interest. 

On  the  20th  of  March,  1819,  a  further  charge  was 
filed  on  behalf  of  Henry  King,  on  foot  of  the  principal 
sums  of  400/.  and  2,000/.,  and  the  interest  therecyf, 
which  was  claimed  as  due  for  monies  paid  by  Henry 
King  on  account  of  Annesley  Gore ;  it  was  entitled 
the  further  charge  of  Henry  King,  containing  further 
particulars  of  the  second  item  in  the  second  schedule 
to  the  original  charge  of  the  said  Defendant. 

The  Master,  in  taking  the  account,  ruled  that  the 
portion  of  5,000/.  did  not  bear  interest,  and  deducted 
fit>m  the  amount  of  the  principal  sum  of  5,000/.  the  sum 
•of  2,697/.,  from  time  to  time  paid  by  Annesley  Gore's 
agents  to  and  for  Henry  King,  and  by  his  report, 
bearing  date  the  1st  of  May,  1824,  found  that  the 
sum  of  2,808/.,  and  no  more,  renuuned  due  to  Henry 

X  2 


296  CASES  IN  THB  HOUSE  OF  LORBS 

!!^\      ^°&  ^^  ^^^  ^^*  ^^  ^^^  6,000/.,  at  the  time  of  the 
death  of  Annesley  Gore,  although  the  Respondent  in- 
sisted that  after  the  aforesaid  deduction,  he  was  mani- 
festly entitled  to  interest  on  the  foot  of  the  marriage 
portion,  from  the  30th  day  of  June,  1T5T,  the  date  of 
the  marriage  articles,  to  the  4th  day  of  November, 
1T81,  the  day  of  the  death  of  Annesley  Gore,  and  to 
have  the  said  2,68T/.  set  off  against  the  said  two  sums 
of  400/.  and  2,000/.,  and  the  interest  thereof,  which 
was  also  the  desire  of  the  Appellant,  as  appears  by  one 
of  the  exceptions  filed  by  him  to  the  report,  in  case 
ihe  Master  allowed  the  Respondent  credit  for  the  two 
last-mentioned  sums. 

In  respect  to  the  2,000/.  charged  upon  the  estates, 
in  favour  of  Henry,  the  second  son  of  Henry  Carey, 
and  the  surviving  daughters  of  Henry  and  Anne  Ca- 
rey, in  case  Mary  Knox,  or  Francis  her  husband,  or 
the  son  or.sons  of  Francis  and  Maiy,  should,  under 
the  limitations,  become  intitled  to  the  estate ;  a  charge 
was  filed  by  the  assignee  of  Henry,  the  second  son  of 
Henry  Carey,  and  two  surviving  daughters,  the  Re- 
spondents Cuddy,  Carey,  and  Kelly,  to  whom  re- 
spectively the  Master  reported  the  principal  sum  of 
2,000/.,  with  interest,  to  be  due,  in  the  proporticms 
specified  in  the  will. 

Pending  the  account,  Henry  King  died,  at  the  age 
of  ninety-one  years,  having  made  his  will,  and  ap- 
pointed the  Respondent  sole  executor;  and  the  Re- 
spondent having  obtained  probate  of  the  will,  the  cause 
was  revived  against  him.  The  report  of  the  Master 
havmg  been  filed,  the  Appellant  took  several  excep- 
tions thereto.  The  third  exception  was,  because  the 
Master  had  applied  several  sums  of  money,  amount- 
ing to  the  sum  of  2,697/.  in  liquidation  of  the  sum  of 
6^000/.,  the  portion  of  Elinor  King,  whereas  he  ought  to 
hare  debited  the  Respondent  with  such  several  sums 
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-of  money,  amouoting  to  the  sum  of  2,697/.,  as  so  much  ^®28. 
money  paid  to  and  received  by  Henry  King,  to  the  corb 
use  of  Annesley  Gore;  or  if  the  Master  was  warranted 
in  making  any  specific  application  thereof,  the  same 
should  have  been  applied,  in  the  first  instance,  towards 
the  discharge  of  the  sums  of  400/.  and  2,000/.  in  the 
Appellant's  first  and  second  exceptions  mentioned. 

The  ninth  exception  was,  because  the  Master 
allowed  a  credit  to  the  Respondent  for  the  sum  of 
6,000/.,  the  portion  of  Elinor  King;  whereas  the 
Master  was  not  warranted  by  the  evidence  or  by  law, 
to  allow  any  sum  on  foot  of  the  portion. 

An  exception  to  the  report  was  also  filed  on  be- 
half of  the  Respondent;  because  the  Master  had  only 
allowed  credit  to  the  Respondent  for  2,203/.  for,  the 
balance  due  on  foot  of  5,000/.,  the  portion  of  Elinor 
•  King;  whereas  he  should  have  allowed  to  the  Re- 
spondent the  principal  sum  of  3,000/.  and  4,382/.  10s«, 
the  interest  thereof,  from  the  30th  of  June,  1767, 
to  the  4th  of  November,  1781,  making  ti^ether 
7,382/.  10s. 

As  to  the  2,000/.,  with  interest,  reported  due  to 
the  Respondents  Cuddy,  Carey,  and  Kelly,  the  Appel- 
'  lant  excepted  to  the  report  on  the  ground  that  it  was 
not  upmi  the  events  a  charge  affecting  the  estate. 

The  cause  was  heard  on  the  report,  exceptions,  and 
merits,  on  the  26th,  27th,  aqd  28th  days  of  July, 
1824,  when  no  question  was  raised  respecting  the  ex- 
istence or  due  execution  of  the  marriage  articles  of 
.the  30th  of  June,  1767,  but  only  as  to  the  right  to 
:  interest  on  foot  of  the  portion. 

The  exception,  as  to  the  2,000/.,  was  overruled. 

Upon  the  third  and  ninth  exceptions  of  the  Appel- 
lant, and  on  the  exception  filed  on  behalf  of  Respond- 
.ent,  it  was  referred  back  to  the  IVkster,  to  take  an 
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1828.  account  of  the  sum  due  on  the  foot  of  the  por- 
tion, the  court  declaring,  that  the  portion  was  pay- 
able, with  interest,  from  the  day  of  the  marriage  of 
«Qd  others.  Henry  King  and  Elinor  Gtore,  and  that  the  Respon- 
dent was  not  entitled  to  credit  for  the  sums  of  400/. 
and  2,000/. 

Against  this  decretal  order,  there  was  an  appeal  by 
the  plaintiff  in  the  suit  below,  and  a  cross  appeal  by 
Lord  Lorton,  as  executor  of  Henry  King. 


Upon  the  direct  appeal,  it  was  contended,  on  behalf  of 
the  Appellant,  that  there  was  not  a  sufficient  foundation 
laid  in  evidence  to  entitle  the  Respondent  hord  Lor- 
ton to  read  secondary  evidence  of  the  allied  articles 
of  the  30th  of  June,  176T,  and  that  there  was  not  any 
proof  before  the  court  of  the  said  articles :  That  it  did 
not  appear  that  the  sum  of  6,000/.  claimed  under  the 
articles  of  176T,  was  at  any  time  an  existing  chaige 
against  the  Appellant's  estate.  The  alleged  articles 
of  1767  rested  on  mutual  and  dependent  covenants,  and 
the  portion  was  not  to  be  thereby  payable  until  Henry 
King  should  settle  on  the  issue  of  the  marriage  the 
estate  and  money  he  was  then  entitled  to,  and  make 
a  jointure  for  his  wife  pursuant  to  his  covenant,  which 
covenant  did  not  appear  ever  to  have  been  duly 
performed,  and  therefore  it  was  argued  that  no  debt 
existed  on  tlie  foot  of  the  sum  of  6,000/.  claimed  by 
the  Respondent  Lord  Lorton,  even  supposing  the 
allied  articles  to  have  been  executed.  If  the  sum  of 
5,000/.  was  a  debt  existing  from  the  date  of  the  ar- 
ticles, or  at  the  marriage  of  Henry  King  with  Miss 
Gore,  it  was  barred  by  length  of  time,  before  the 
death  of  Annesley  Gore,  which  did  not  take  place  for 
more  than  twenty-four  years  after  the  marriage,  and 
the  date  of  the  articles,  and  should  be  presumed  to 


eomm 

v, 

IiOKDLOJtTOII 


ON  APPEALS  AND  WRFTS  OF  BRROB.  289 

> 

have  been  paid  by  Annesley  Gore :  and  not  being  a      ^^^ 
debt  due  by  Annesley  Gore,  at  the  time  of  his  death,  it 

could  not  be  a  charge  on  his  real  estate  under  his  will. 

If  the  execution  of  the  alleged  deed  of  1767  made    Mdoihom. 
the  sum  of  6,000/.  a  debt  of  the  testator,  it  could 
only  have  been  a  debt  due  and  payable  from  the 
execution  of  the  deed  of  1787,  the  sum  of  6,000^. 
not  being  sooner  payable,  if  at  all.  Supposing  the  sum 
of  6,000/.  to  be  a  charge  on  the  estates,  it  did  not  ap- 
pear, from  the  copy  of  the  articles  of  1757,  that  in* 
terest  was  to  be  payable  on  the  sum  of  6,000/.  therein 
mentioned,  and  now  claimed  by  the  Respondent  Lord 
Lorton,  and  there  is  no  evidence  of  a  demand  made 
of  the  principal  sum,  or  any  part  thereof,  from  An- 
nesley Gore.    If  interest  was  payable,  it  is,  under 
all  the  circumstances,  to  be  presumed,  that  all  interest 
on  the  sum  of  6,000/.  was  paid  during  the  lifetime 
6f  Annesley  Gore,  and  by  the  bill,  filed  by  Henry 
King  in  1788,  he  claims  a  balance  of  3,000/.  only, 
to  be  due  on  the  allc^ged  charges ;  and  even  if  the 
settlement  of  1787  were  to  be  considered  as  a  per- 
formance, by  Henry  King,  of  his  covenant,  in  the  al- 
leged articles  of  1767,  it  would  not  entitle  him,  or  the 
Respcmdent  Lord  Lorton^  to  interest  from  the  mar- 
riage, by  relation  back.    Supposing  the  interest  to 
have  become  in  arrear,  at  the  death  of  Annesley 
Gore,  it  is  to  be  presumed,  that  Henry  King,  who  re- 
ceived the  rents  and  profits  of  the  estates  of  Annesley 
Gore,  retained  the  interest  thereof;  and  at  all  events 
the  decree  or  decretal  order  should  not  have  decreed 
an    account  to   be  taken  on  the  foot  of  the    in- 
terest of  the  6,000/.,  without  decreeing  an  account  of 
the  rents  and  profits  received  by  Henry  King   who 
was  bound  to  keep  down  the  interest  out  of  the  rents, 
if  the  real  estate  was  charged  with  the  6,000/c 
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1B28.  As  to  the  2,0002.,  tlie  estate  of  Annesley  Gore  ym» 

only  to  become  chargeable  vrith  the  ram  of  2,000/.  in 
the  event  of  Mary  Knox,  or  Francis  Knox,  her  husband, 
or  the  son  or.  sons  of  Francis  or  Mary  becoming  en- 
titled to  the  estate,  which  event  has  not  yet  takai 
place,  and  it  does  not  appear  that  the  testator  in- 
tended to  charge  his  estate  at  all  events. 
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For  the  Respcmdent  it  was  contended,  that  if  the 
question  of  fact  were  now  open,  (which  the  Respondent 
submitted  it  was  not,  not  having  been  made  the  groimd 
of  any  distinct  exception  to  the  Master's  report,  nor  any 
question  raised  thereon,  upon  the  hearing  below,)  thane 
is  sufficient  proof  of  the  existence,  loss,  and  contents  of 
the  marriage  articles  of  the  30th  of  June,  1T5T, 
whereby  Annesley  Gore  bound  himself  by  deed,  to  pay 
to  Henry  King  the  sum  of  6,000/.,  as  the  portion  of 
Elinor  Gore,  the  daughter  of  Annesley  Gore :  that 
Henry  King  was  entitled  to  receive  interest  on  the 
marriage  portion/  inasmuch  as  the  portion  was  paya- 
ble immediately  upon  the  celebration  of  the  marriage, 
and  he  had  by  articles  bound  himself  to  settle  all  tiis 
property  on  the  issue  of  the  marriage,  and  a  jointure  of 
600/.  a  year  on  Elinor,  and  by  his  marriage  with  EUnor, 
he  subjected  himself  to  her  immediate  support  suitable 
to  her  rank  in  life,  and  to  the  support  of  the  issue  of 
his  marriage,  and  if  he  had  died  at  any  time  after  the 
celebration  of  the  marriage,  Elinor  would  have  been 
entitled  under  the  articles,  to  an  annuity  or  jointure  of 
600/.  a  year,  charged  on  all  the  property  of  Henry 
King,  and  the  issue  (if  any)  of  the  marriage  would 
have  been  entitled  to  all  his  property,  subject  to  the 
jointure,  though  Henry  King,  had  not  executed  any 
deed  of  settlement  in  pursuance  of  the  articles. 

Although  the  right  of  Henry  King  to  enforce  the 
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actual  payment  of  the  portion  and  the  interest  thereof,       1^^- 
might  be  postponed  mitil  he  had  executed  a  deed  se-       qore 
curing  to  Elinor,  and  the  issue  of  the  marriage,  the  loedl^rtoh 
provisions  intended  for  them  by  the  articles :  yet  a    »*»<^p^"- 
delay  in  executing  such  a  deed  cannot  affect  his  right 
to  receive  the  interest  of  the  pwtion,  from  the  date  of 
the  marriage;  for  the  articles  having  been  executed  for 
the  valuable  consideration  of  marriage,  a  court  of 
equity  would  have  compelled  the  specific  execution 
of  the  agreement  therein  contained  on  his  part. 

Henry  King  did  by  deed  of  appointment  of  the  8th 
of  May,  ITST,  make  such  provision  for  Elinor,  and 
the  issue  of  the  marriage,  as  by  the  marriage  articles 
he  was  bound  to  make  for  them.  And  he  thereby 
at  least  entitled  himself  to  be  paid  the  portion  with 
interest  from  the  be^nning. 


The  cross  appeal  turned  upon  the  following  facts : 
In  the  year  1758  Annesley  Gore  became  indebted 
by  bond  to  one  Anne  Henry  in  the  sum  of  1,0D0/. 
In  1T61  Henry  King  paid  400/.  in  part  of  the  debt 
owing  upon  the  bond.     In  1764  Annesley  Qore  be* 
came  indebted  to  the  Bishop  of  KiUala  by  bond,  in 
the  sum  of  2,000/.    On  the  6th  of  December,  1T64, 
Henry  King  paid  the  money  due  on  the  bond.    Be- 
tween the  years  1767  and  1776,  Annesley  Gore  paid 
to  Henry  King  various  sums  of  money,  amounting  to 
2,697/.    In  the  answer  filed  in  1815,  by  Henry  King, 
to  the  bill  for  ascertaining  and  raising  the  charges 
upon  the  real  assets  of  Annesley  Gore,  as  before  stated, 
Henry  Kmg  made  no  claim  in  respect  of  these  pay- 
ments of  400/.  and  2,000/.     After  the  decree  in  Sep- 
tember, 1817,  Henry  King  brought  into  the  master  s 
office,  a  charge  on  the  foot  of  debts  of  Annesley  Gore 
paid  by  Henry  King.    These  payments  were  not  in- 
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1828.      eluded  in  that  charge.    In  October,  1811,  he  was 
^^       examined  upon  interrogatories .   In  his  answer  he  made 
LORDLORToir  ^^  ^^*™  ^  rcspcct  of  these  payments.  But  in  March, 
andouien.    1819^  a  further  charge  was  filed  on  behalf  of  Henry 
King,  claiming  the  sums  of  400/.  and  2,000/.  with  in- 
terest from  the  respective  times  of  payment,  and  the 
Master  having  reported  in  favour  of  these  claims, 
exceptions  were  taken  to  his  report,  which,  on  hearing 
the  cause  in  1824,  were  allowed  as  to  the  400/.,  on 
the  ground  that  the  debt  had  been  discharged  by  the 
application  of  bills,  to  the  amount  of  396/.,  sent  by 
Annesley  Gore  to  Henry  King;  and  as  to  the  2,000/., 
on  the  ground  that  the  claim  had  been  barred  by  the 
statute  of  limitations. 

Against  the  decree  and  order  allowing  these  excep- 
ti(ms,  the  cross  appeal  by  Lcml  Lorton  was  presented. 


For  the  Appellants  in  the  cross^appeal — 
Francis  Arthur  Knox  Gore  did  not  by  any  excep- 
tion to  the  report,  claim  credit  for  the  sum  of  396/. 
mentiwed  in  the  decree  or  order,  but  had  submitted 
to  thelMaster  s  decision  in  respect  thereof,  the  Master 
having  refused  to  give  him  credit  for  that  sum,  and  no 
exception  having  been  taken  to  the  report  on  that 
account.  It  did  not  appear  by  any  evidence  in  thfe  cause 
that  bills  to  that  or  any  other  amount,,  were  sent  by  An- 
nesley Gore  to  Henry  King ;  the  only  evidence  relating 
to  the  bills  being  an  entry  in  the  account  book  oi 
Francis  Moran,  dated  the  16th  November,  1761,  in 
the  following  words  and  figures, — '^  Bills  to  Mr.  Gore 
to  send  to  Henry  King,  Esquire,  396/."  which  is  cer- 
tainly evidence  of  nothing  more  than  that  those  bills 
were  handed  to  Mr.  Gore,  but  no  evidence  of  what 
further  use  they  were  applied  to  by  him. 
Supposing  it  had  been  proved  that  the  biib  had 
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been  sent  by  Annesley  Gore  to  Henry  King,  it  would 
have  been  necessary  to  have  shewn  that  the  396/.  was 
jpaid  on  account  of  the  sum  specified  in  the  exception. 

As  to  the  second  exception^  an  executor  is  not  bound 
to  insist  on  the  statute  of  limitations,  in  bar  of  a  fair 
demand,  and  is  no  more  bound  to  insist  upon  it  against 
his  own  demand  than  against  any  other. 

Supposing  the  statute  of  limitations  might  have 
been  set  np  as  a  bar  to  this  demand  of  the  Appellant, 
Francis  Arthur  Knox  Gore  did  not  rely  on  it,  or  allege 
it  as  a  bar  before  the  Master,  or  in  his  exceptions  to 
the  report,  and  therefore  ought  not  to  have  had  any 
benefit  from  the  statute  at  the  hearing  on  the  excep- 
tions. 

Fiancis  Artlmr  Knox  Gore  had  been  allowed  credit 
by  the  Master  in  the  account,  on  the  foot  of  the  mar- 
riage portion  of  6,000/.  for  the  several  sums  of  money 
paid  to  Henry  King,  firom  time  to  time,  in  the  life- 
time of  Annesley  Gore,  in  the  report  specified,  amount- 
ing altogether  to  the  sum  of  2,691/.,  the  greater  part 
of  which  had  been  paid  by  Annesley  Qote  to  Henry 
King  between  the  time  c^  the  payment  of  the  sum 
to  the  biriiop  of  KUlak,  and  die  death  of  Annes-^ 
ley  Gore,  not  one  of  which  sums  appears  by  the 
Master's  report  to  have  been  paid  <m  any  particular 
account ;  and  the  paymeats  so  made  to  Henry  King, 
subsequent  to  the  payment  made  by  him  of  the  sum 
of  2,000/.  to  the  bishop  of  Killala,  ought  therefore  to 
be  presumed  to  have  been  paid  to  Henry  King  on 
account  of  the  sum  of  2,000/.  which  he  had  advanced 
to  the  bishop  of  Killala,  or  the  amount  thereof,  and 
might  have  been  so  applied. 

However  the  sums  were  to  be  applied,  it  appears 
by  the  Master's  report,  that  not  one  of  the  sums  was 
paid  within  six  years  previous  to  Annesley  Gore's 
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1828.  decease.  And  therefore  the  statute  of  limitations 
ought  not  to  have  been  allowed  in  bar  of  Appellant's 
right  to  credit  for  the  2,000/.  so  paid  to  the  bishop  of 
Killala,  and  the  interest  thereof,  without  expressly  di- 
recting that  the  Appellant  should  not  be  charged  in  any 
way  with  the  sums  amounting  to  2,69T/.,  the  statute  of 
limitations  operating  in  bar  of  the  whole  of  the  sums 
comprised  in  the  said  sumof  2,69T/.  upon  any  principle 
on  which  it  can  be  held  to  operate  against  the  Appel- 
lant s  having  credit  for  the  2,000/.  so  paid  by  Henry 
King,  to  the  bishop  of  Killala.  The  Appellant  ought 
either  to  have  credit  for  the  sum  paid  by  Henry  King 
to  the  bishop  of  Killala,  or  he  ought  not  to  be  charged 
with  the  sum  paid  by  Annesley  Gk)re  to  Henry  King; 
for  if  on  the  principle  of  there  bdng  cross  demands 
and  a  running  account  between  the  parties,  the  items 
on  one  side  are  taken  out  of  the  statute,  so  also  must 
those  on  the  other  side. 

For  the  Respondent — 

As  to  the  First  Exception  :  It  appears  by  the  re- 
ceipt of  the  18th  of  December,  1761,  upon  which  the 
claim  of  400/.  and  interest  is  founded,  that  the  pay- 
ment was  made  by  Annesley  Gore,  and  that  Henry 
King  was  only  the  agent  in  making  it,  and  must  be 
taken  under  the  circumstances,  and  particularly  at  this 
distance  of  time,  to  have  procured  from  Annesley 
Grore  funds  to  enable  him  to  make  such  pa3rment. 

If  such  a  debt  ever  existed,  this  payment  must, 
from  the  length  of  time  that  elapsed  between  the  time 
of  payment  and  the  death  of  Annesley  Gore,  nearly 
twenty  years,  be  presumed  to  be  satisfied,  and  more 
especially  as  Annesley  Gore  was  a  man  of  considerable 
property,  and  such  presumption  is  strengthened  by 
the  fact  of  Henry  King,  who  survived  Annesley  Gore 
a  number  of  years,  not  having  made  any  claim  on  the 
foot  of  such  payment  until  the  year  1819. 
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It  appears  that  the  said  sum  of  400/.  was  dk-       ^^28, 
chai]ged  by  the  application  of  bills  sent  by  Amiesley      ""^^^ 
Gore  to  Henry  King.  lordIortom 

The  balance  due  upon  the  bond  (after  payment  of    »«>dathei», 
400/.)  was  paid  by  Annesley  Grore,  and  the  security 
taken  up  by  him  and  cancelled  by  cutting  off  the  seal, 
and  under  such  circumstances,  and  in  such  state,  the 
bond  came  into  the  hands  of  Henry  King  as  executor 
of  Annesley  Gore,  with  all  his  other  papers,  and  upon 
the  death  of  Henry  King  came  into  the  hands  of  the 
Appellant  as  executor  of  Henry  King,  and  King's  pos- 
session of  the  bond  is  consistent  with  the  fact  of  the 
discharge  of  the  whole  amount  thereof,  by  and  with 
the  money  of  Annesley  Gore.     If  such  a  debt  ever 
existed,  it  was  baned  by  the  statute  of  limitations  in 
the  lifetime  of  Annesley  Gore. 

^  to  the  Second  Exception  :  The  sum  of  2,000/. 
in  this  exception  mentioned  does  not  appear  to  have 
been  a  payment  made  on  account  of,  and  for  the  pro* 
p^  debt  of  Annesley  Gore,  who  was  one  only  of  two 
obligors  in  the  bond ;  it  might  have  been  a  payment 
for  the  debt  of  his  co-obligor,  or  of  Henry  King  him- 
self, who  held  valuable  renewable  interests  as  tenant 
under  the  see  of  Killala. 

If  the  payment  was  made  on  account  of  Annesley 
Gore,  it  should,  under  all  tlie  circumstances,  at  this 
distance  of  time,  and  especially  as  no  claim  was  made 
on  the  foot  of  such  payment  until  the  year  1819,  be 
presumed  that  Henry  King  (who  acted  as  agent  for 
Annesley  Gore,  in  making  other  payments  from  the 
funds  of  Annesley  Gore),  had  made  such  payment  also 
with  Annesley  Gore's  money,  and  not  from  the  private 
funds  of  Henry  King. 

The  production  of  that  bond  by  the  representative 
of  H^uy  King  is  not  in  itself  evidence  that  the  pay- 
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1828.      ment  thereof  was  made  with  the  money  of  Henry 
ooRB       King,  inasmuch  as  Henry  King  acquired  possession 
of  all  the  papers  of  Annesley  Gore  as  his  executor,  and 
asd  othert.    ^^  papcfs  aftcrwards  came  into  the  possessicm  of  the 
Appellant  as  executor  of  Henry  King. 


V. 
LORDLORTOir 


7%c  Lord  Chancellor. — ^This  was  the  case  of  an 
appeal  fipom  an  order  of  the  Lord  Chancdlor  of  Ire- 
land, on  exceptions  taken  to  the  Master's  report : 
the  exceptions  are  many  in  number,  and  embrace  a 
great  variety  of  complicated  facts  and  considerations. 
It  will  not  be  necessary  for  me  in  su^esting  the 
course  to  be  pursued  in  this  case  to  trouble  your 
Lordships  with  all  the  particulars  to  which  I  have  ad- 
verted. I  will  endeavour  to  confine  the  observations 
I  have  to  make  upon  this  case  to  those  material  points 
which  in  the  course  of  the  ai^ument  have  been  pres- 
sed on  the  consideration  of  the  House. 

Upon  these  exceptions  one  question  related  to  the 
interest  of  certain  persons  of  the  name  of  Carey ;  two 
of  them  were  the  daughters  of  the  third  daughter  of 
Annesley  Gore.  The  question  arose  upon  the  con- 
struction of  the  will  of  Annesley  Gore.  I  think  that 
the  interpretation  which  was  put  upon  that  part  of 
the  will  by  the  Lord  Chancellor  of  Ireland  was  per- 
fectly correct,  and  so  clear  as  to  afford  no  reasonable 
ground  whatever  for  doubt.  I  should  therefwe  re- 
commend that  that  part  of  the  judgment  of  the  court 
below  should  be  aflSrmed. 

The  material  question  for  consideration  arises  out 
of  certain  articles  which  were  executed  as  far  back  as 
the  year  ITST^  upon  the  marriage  of  the  daughter  of 
Annesley  Gore  with  Mr.  Henry  King.  One  question, 
which  was  argued  at  great  length  at  the  bar,  was 
of  this  nature,  as  to  whether  or  not  there  was  suf- 
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&nent  evidence  of  the  contents  and  the  execution  of      1®^* 
those  articles.     Now,  in  the  first  place,  adverting  to       gors 
the  form  of  the  exception  to  the  Master's  report,  it  i^ordloktoh 
does  not  appear  to  me  that  the  question  is  raised  with 
respect  to  the  sufficiency  of  the  evidence  as  to  the  ex- 
istence or  contents  of  those  articles.    The  terms  of 
the  exception  are  not  such  as  very  distinctly  to  raise 
that  question,  nor  do  I  believe  it  was  ever  intended 
to  raise  that  question.    It  is  true  that  the  terms,  per- 
haps, are  sufficiently  lai^  to  embrace  it.   The  excep- 
tion is  in  these  words  :  ^^  For  that  the  said  Master  by 
^^  his  said  report  allows  a  credit  to  the  said  Viscount 
**  Lorton  for  the  sum  of  2,303/.,  being  an  alleged  ba- 
*^  lance  of  a  sum  of  6,000/.,  the  allied  portion  of  Eli- 
**  nor  Gore,  one  of  the  daughters  of  Annesley  Gore,  on 
^^  her  marriage  with  the  said  Henry  King,  on  foot  of 
^'  the  said  alleged  portion."   Whereas  the  said  Master 
was  not  warranted  by  evidence  or  law  to  allow  any  sum 
on  foot  of  the  said  portion.  There  are  questions  exist- 
ing in  this  case  quite  sufficient  to  satisfy  these  terms  of 
the  exception  that  the ''  Master  was  not  warranted  by 
"  evidence  or  law  to  allow  any  sum  on  the  foot  of  the 
'^  said  portion ;"  and  therefore,  although  the  terms  of 
that  excepti6n,  perhaps,  are  lai^  enough  to  embrace  a 
question  of  this  kind,  I  do  not  think  it  was  the  inten- 
tion of  the  parties  at  the  time  when  that  exception 
was  framed  to  raise  this  particular  question,  for  I 
think  as  an  objection  was  taken  in  the  Master's  office 
to  the  evidence  for  the  establishment  of  those  articles, 
if  it  had  been  intended  before  the  Court  of  Chancery 
to  agitate  this  question,  the  terms  of  the  exception 
would  have  pointed  to  it  more  distinctly:    It  is  stated 
in  the  Respondent's  case  (and  there  is  nothing  to 
throw  doubt  upon  it  in  the  case  on  the  other  side) 
that  in  point  of  bjct  this  objection  was  not  insisted 
upon  in  the  Court  of  Chancery :  it  is  stated  that  some 
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IB2S.  allasion  was  made  to  it,  but  that  so  far  from  its  being 
insisted  upon,  it  was  actually  abandoned  at  the  bar  by 
the  counsel.  That  was  stated  at  the  bar  of  the  house  in 
aBdochen.  jjj^  coufse  of  the  ailment,  and  I  did  not  hear  it  de- 
nied on  the  other  side.  I  hare  since  had  some  con* 
versation  with  the  nobje  and  learned  Lord  before 
whom  the  case  was  heard,  who,  according  to  the  best 
of  his  recollection,  does  not  consider  that  this  question 
was  agitated  at  the  bar  of  the  Court  of  Chancery,  but 
that  the  main  question  which  was  there  agitated,  was, 
whether  or  not  Henry  King,  or  the  representatives  of 
Henry  King,  were  entitled  to  a  claim  of  interest  made 
upon  the  sum  contained  in  those  articles ;  and  if  in 
the  result  it  should  turn  out  that  the  question  was  not 
raised  in  the  Court  below,  or  when  alluded  to  was 
abandoned,  the  House  will  not  aUow  such  an  objec- 
tion to  prevail,  coming  here  jE>er  saltum  for  considera- 
tion, and  now  raised  for  the  first  time  at  the  bar  of  the 
House,  especially  a  question  of  this  nature. 

But  I  would  beg  leave  to  call  your  attention  to  the 
evidence  for  the  purpose  of  establishing  the  existence 
and  the  execution  of  this  instrument,  because  I  think 
it  is  impossible  to  advert  to  that  evidence  and  to  en- 
tertain any  doubt  whatever  that  these  atlicles  in  this 
form  did  exist,  and  that  they  were  executed  by  An- 
nesley  Gore. 

Upon  this  enquiry,  as  the  articles  themselves  were 
not  produced  before  the  Master,  evidence  was  brought 
forward  for  the  purpose  of  giving  a  satisfactory  acicoUnt 
of  their  having  been  lost  or  destroyed,  and  that  evi- 
dence was  of  this  description.  These  articles  were 
suppbsed  to  have  been  executed  in  the  year  1767. 
In  the  year  1T98,  in  consequence  of  the  rebdlion 
\i4iich  at  that  time  existed  in  that  part  of  Ireland,  a 
body  of  btx>ps,  consisting  of  Irish  rebels  and  Frencli 
troc^,  took  possession  of  the  house  of  Mr.  Henry 
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King;  they  established  their  head-quarters  in  that       •^9^- 
house,  and  held  possession  of  it  for  a  very  consider-       sorb 
able  tiine;  and  a  witness  who  gave  evidence  in  the  uird^rto* 
progpess  of  this  cause,  proved  that  he  was  upon  the    ^ 
premises  at  the  time,  and  that  all  the  closets  and 
drawers  were  ransacked,  and  all  the  papers  and  deeds 
were  scattered  about  the  different  rooms  of  the  house; 
It  is  natural,  therefore,  to  suppose,  that  under  such 
drcumstances,  many  of  them  must  have  been  de- 
stroyed.     Henry  King  was  the  representative  and 
executor  of  Annesley  Gore ;  if  there  were  two  parts, 
therefiM^,  of  this  instrument,  they  would  come  into 
the  possession  of  Henry  King.    Lord  Lorton  was  th6 
executor  of  Henry  King :  with  a  view  to  this  enquiry^ 
and  with  a  view  to  this  cause,  the  premises  at  BaJ- 
lina,  which  was  the  house  of  Henry  King,  were 
searched  for  the  purpose  of  discovering  those  articles, 
and  the  depositories  of  Lord  Lorton,  who  was  the 
executor  of  Henry  King,  containing  any  papers  be^ 
longing  to  Henry  King,  both  in  Dublin  and  the  country^ 
were  searched  and  carefully  examined,  and  there  was 
no  trace  whatever  of  those  original  articles.    Upon 
this  evidence,  it  was  competent  for  this  purpose,  to 
admit  secondary  evidence  of  the  existence,  execution, 
and  contents  of  these  articles. 

Now  that  evidence  was  of  this  description :  Annesley 
Gore  died  in  1T81,  the  articles  having  been  executed 
in  the  year  1T5T.  The  very  year  after  his  death, 
Henry  King,  by  means  ofMr.  Lyster^  his  attorney, 
stated  a  case  for  the  opinion  of  Mr.  Wolfe  (at  that 
tune  Attorney-General  for  Ireland,  and  afterwards 
Lord  Kilwarden),  with  reference  to  those  very  articles. 
The  object  of  the  case  was  to  ascertain  whether  or  not 
a  part  of  the  property  of  Annesley  Gore  might  be  sold 
for  the  purpose  of  discharging  this  debt..    In  the  aiae 
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189(>.      itself,  the  substance  of  the  articles  was  set  out,  but 
oonji       the  case  referred  to  a  copy  of  the  articles  by  which  the 
^oM^oKTox  <^^^^  ^^  supposed  to  be  accompfuued ;  tiiere  was  an 
•«rt«M<pn»    opinion  upon  the  case  in  the  hand-* writing  of  Mr. 
Wolfe,  which  hand-writiog  was  proved,  and  Mr. 
Wolfe,  in  his  own  hamd-writipg,  has  ^aid  with  rrfer- 
ence  to  the  copy  which  is  stated  to  bav^  accompanied 
the  case,  "  I  We  read  it ;"  there  is  no  doubt,  there- 
fore, that  the  case  for  the  particular  purpose  to  which 
I  have  referred  was  laid  before  Mr.  Wolfe  in  the  yeotr 
,1T82,  the  year  after  the  death  of  Mr.  Annesley  Gore, 
that  case  being  wholly  written  by  a  son  of  Mr*  Lyster, 
who  was  the  attorney  of  Mr.  King,  and  had  be^  the 
littomey  of  Mn  Annesley  Gore. 

There  is  also  a  bill  of  costs  which  was  found  among 
the  papers  of  Mr.  Henry  King,  in  the  hand-writii^.of 
Mr.  Lyster's  son,  adverting  to  this  very  case,  and 
making  a  charge  for  it,  which  bill  of  costs  is.  proved 
afterwards  to  have  been  paid.  Under  such  circum- 
stances, therefore,  it  can  hardly  be  supposed  that  the 
copy  which  was  thus  sent  to  Mr.  Wolfe  for  his  opinion 
with  reference  to  the  subject  to  which  I  have  adverted 
4;ould  have  been  any  other  than  a  genuine  copy  of  the 
instrument;  and  the  instrument  probably  existed  at 
that  time,  for  that  was. in  1T82,  many  years  befcie 
this  supposed  destructicm  of  the  iostrument,  by  the 
means  to  which  I  have  adverted,  which  was.  in  the 
year  1T98. 

In  an  act  of  parliament  passed  in  the  year  1T64,  a 
very  few  years  after  the  date  of  the  execution  of  those 
articles,  a  power  is  given  to  charge  those  estates  which 
belonged  to  Mr.  Henry  King,  with  a  jointure  of  bOQL 
a-year ;  and  in  the  year  1T83,  a  setdement  is  made  on 
Henry  King  under  this  power,  corresponding  exactly 
with  the  sum. mentioned  in  the  articles. 
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Now,  taking  this  evidence,  and  taking  all  the  cir-       1628. 
cumstances  of  this  case  together,  I  think  I  should  do      "^i^ 
wrong  in  suggesting  to  your  Lordships  any  other  i.ordl«tobi 
course  than  that  of  confhming  that  part  of  the  decree    ""^  ^*»««»- 
which  rektes  to  those  articles.    I  am  of  opinion  that 
I  cannot,  tinder  thes6  circumstances,  recommend  to 
your  Lordships  to  set  aside  the  decree,  on  the  ground 
that  there  is  no  sufficient  evidence  to  satisfy  your 
Lordship^  that  those  articles  did  exist  in  the  form  in 
which  they  are"  represented  in  the  copy,  and  that  they 
were  executed  by  Mr.  Ahnesley  Gore :  I  think  if  I  did 
I  should  give  your  Lordships  improper  advice  in  a 
case  of  this  description,  partitiularly  where  there  is 
great  reason  to  doubt,  whether  this  question  was 
raised  at  the  hearing  in  the  court  below.    I  think  I 
ought  not  to  recommend  to  your  Lordships  to  reverse 
arty  part  of  this  decree  founded  on  thfe  supposition 
that  there  was  not  sufficient  evidence  of  the  existence 
of  those  articles. 

The  only  material  question  that  remains  to  be  con- 
sidered, is  the  question  of  interest.  That  question 
arises  out  of  the  6c»istructiDri  of  the  articles.  The 
articles  are  iii  these  terms.  I  have  already  read  them, 
but  I  will  advert  t6  them  again,  to  shew  the  precise 
terms  on  which  the  question  depends.—*'  I  do  here- 
•*  by,"  says  Mr.  Anflesley  Gore,  "  oblige  myself  to  pay 
'^  unto  Henry  King,  Esquire,  upon  his  marriage  with 
*'  my  daughter,  Elinor  Gore ;  and  the  said  Henry  King 
*'  settling  all  tHe  estates  and  money  he  is  now  entitled 
*'  to  on  the  issue  of  said  marriage,  aAd  a  Suitable  join- 
'*  ture  to  the  fortune,  I  give  him  the  sum  of  6,000/. 
'^  sterling:''  it  should  seem,  that  after  that  part  of  the 
articles  had  been  written,  some  treaty  or  negociation 
must  have  existed  between  the  parties,  beca;u8e  your 
Lordships  will  find,  that  it  is  upon  Mr.  Henry  King 
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1828.  making  a  suitable  jointure  to  the  fortune  I  give  hiin, 
^as.  which  is  a  sum  of  5,000/.  sterling.  In  a  note  writteoi 
LouLORToir  *t  the  bottom,  and  signed  by  Mr.  Henry  King,  he 
and  othen.  g^yg^  a  J  j^  oblige  myself  to  settle  all  the  estate  and, 
^^  money  which  I  am  now  entitled  to  on  the  issue  of 
**  Elinor  Gore,  and  a  jointure  of  500/.  a  year;"  so 
lliat  it  should  seem,  that  between  the  period  when 
the  original  memorandum  was  made  by  Mr.  Annesley 
Gore,  and  the  period  of  the  memorandum  adopting 
his  prc^sition,  signed  by  Mr.  Henry  King,  who 
was  to  make  a  suitable  jointure,  according  to  the 
memorandum  signed  by  Mr.  Annesley  Gore,  that  was 
settled  between  them  as  a  jointure  of  600/.  a  year ; 
and  he  says,  therefore,  in  answer,  '^  I  do  hereby 
^*  oblige  myaelf  to  settle  all  the  estate  and  money 
^^  which  I  am  now  entitled  to  on  the  issue  of  Elinor. 
**  Gore,  and  a  jointure  of  600/.  a  year ;  and  if  I  re- 
"  cover  the  Bc^le, estate,  I  do  oblige  myself  to  settle; 
^^  the  same  on  the  issue  of  said  marriage,  with  an  ad- . 
'^  ditional  jcMnture  on  said  estate  of  Boyle,  of  500/.  a 
'*  year :"  with  respect  to  the  Boyle  estate,  it  is  not. 
necessary  to  advert  to  that  matter,  for  it  does  not 
appear  that  he  recovered  the  Boyle  estate. 

Now  what  took  place  upon  that?  It  appears  that 
there  was  an  obligation  on  the  one  party  to  pay 
6/iOOl.;  there  was  an  express  distinct  obligation  on  the 
other  to  settle  all  the  money  to  which  the  party  was 
entitled,  so  as  to  create  a  jointure  of  500/.  a  year; 
there 'Were  mutual  obligations  of  this  descripticm. 
What  took  place  ?  It  appears  that  there  was  at  this 
•period  a  contest  between  Henry  King  and  his  brotha*, ' 
:Sir  Edward  King,  witik  respect  to  a  considerable  part' 
of  ^e  property  in  controversy.  That  was  carried  on 
for  » ^considerable  period,  and  at  kst,  in  1T62^  it  waa 
isettled  hy  a  mutual  arrangement  between  the  parties. 
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For  the  purpose  of  coBfirming  the  arrangement^  an       ^^^* 
act  of  parliament  yms  passed,   and  it  appears,  that       oorb 
by  that  act  of  parliament  all  the  property  which  this  toRDLiRxoir 
gentleman,   Mr.  Henry  King,  was  entitled  to,    all     «"d  others 
the  real  property  he  was  entitled  to,  was  included  in 
that  act  of  parliament,  and  became  the  subject  of  a 
settlement  under  that  act.   Now  the  settlement  under 
that  act  of  parliam^it,  so  fur  as  it  is  necessary  to 
state  it,  is  of  this  description: — ^Mr.  Henry  King 
took  an  estate  for  life,  with  remainder  to  his  issue  in 
tail ;  there  \ims  a  power  to  raise  6002.,  for  the  purpose 
of  a  jointure  to  Mrs.  Elinor  King  his  wife,  and  a 
portion,    not  exceeding  a  sum  of  6,000^.,  for  his 
younger  children.    If  this  power  had   been  iinme- 
diately  executed,  that  would  have  been  a  fulfilment, 
as  &r  as  the  real  property  was  concerned ;  and  it 
does  not  iappear  that  he  was  possessed  of  any  per- 
sonal property;  but  in  point  of  &ct  the  power  was 
not  immediately  executed,  owing  to  some  accidental 
circumstances  which  are  not  sufficiently  explained  in 
this  case.    It  was  not  till  the  year  1T87,  but  still 
during  the  lifetime  of  Mrs.  King,  that  this  power  was 
executed ;  there  was  then  a  settlement  executed,  re- 
ferring to  these  marriage  articles,  an  appointment  by 
which  she  was  to  have  6002.  a  year,  and  6,0002.  was 
settled  for  the  use  of  the  younger  children.   In  1T8T, 
therefore,  these  articles  were  completely  fulfilled,  as 
fiir  as  the  real  property  was  concerned ;  and  it  does 
not  appear  that  there  was  any  personal  property,  aa 
fiu*  as  the  interests  of  Mrs.  King  were  concerned.. 
Her  interests,  therefore,  were  completely  satisfied  by- 
the  execution  of  this  instnuaent,  which  was  executed 
during  her  lifetime,  and  she  had  the  fiiU  benefit  of 
this  stipulation.    The  6,000/.  was  to  have  been  paid 
upon  the  marriage ;  the  stipulaticm  on  the  part  of 
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l^&  Mrs.  Henry  Kiog,  which  was  a  binding.  oUi^tion 
upon  him,  was,  that  he  would  execute  an  instrument 
of  a  particular  deacription,  which  settlement  was 
and  others,  aftcrwards  executed  so  as  to  give  Mrs.  Elinor  King, 
the  wife,  the  full  benefit  of  it  As  the  money  was 
not  paid  at  the  time  when  it  ought  to  have  been,  it 
follows,  I  think,  that  interest  ought  to  be  chaiged 
according  to  the  opmion  of  the  court  below  (whidi  I 
think  was  perfectly  coiTect),  from  the  period  of  the 
date  of  the  marriage,  when  the  money  ought,  in 
point  df  fiict,  to  have  been  paid  ;  1  think  that  is  the 
proper  Qonstniction  of  this  argument,  and  under  these 
circumstances,  I  am  dearly  of  opinion,  that  tUs  part 
of  the  judgment  of  the  court  below  was  perfectly 
correct. 

Th^«  is  another  question  relating  to  sums  of  400/. 
and  2,000/.,  which  were  monies  supposed  to  have  be^i 
paid  by  Mr.  Henry  King  to  the  Bishop  of  Killala  and 
others.  With  respect  to  that  transaction,  considering 
the  time  at  which  it  was  brought  forward,  considering 
the  course  pursued  by  Mr.  Henry  King  himself,  and 
considering  the  late  period  at  which  any  claim  was 
made  on  the  part  of  Mr.  Henry  King,  taking  all 
circumstances  into  consideration,  I  am  of  ojMuion, 
that  the  judgment  of  the  court  below  was  just  and 
proper  in  disallowing  these  claims. 

I  have  referred  to  the  cross  appeal,  and  the  minute 
considerations  arising  out  of  it,  and  I  have  read  the 
papers  with  great  attention.  I  shoukl  detain  your 
lordships  too  long  if  I  were  to  go  into  thrai.  I  think 
it  will  be  sufficient  to  say  1  am  satisfied  that  the  course 
pursued  by  the  Court  of  Chancery  in  Ireland  was 
correct,  and  that  upon  the  whole,  with  reference  to 
all  the  parts  of  it,  this  judgment  ought  to  be  affirmed. 

With  respect  to  costs  in  this  case,  it  was  a  case  of 
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great  complexity,  embracing  a  great  many  considera-  ^^^ 
tions,  and  perhaps  it  will  be  too  much  to  say  that  it  ookb 
^vms  not  properly  brooght  under  the  consideration  of  i^RD^o^^av 
your  Lordships ;  under  such  circumstances  it  may  be  •^***»«^ 
proper  to  move  that  it  be  affirmed  "vnthout  costs.  With 
respect,  however,  to  the  question  of  costs,  I  would 
take  a  littte  time  to  consider  as  to  part  of  them ;  the 
question  arising  out  of  the  claim  of  the  two  Careys 
and  Mr.  Cuddy,  the  representative  of  one  of  them. 
I  think  that  with  respect  to  that  pall  of  the  case  which 
appears  to  me  too  clear  to  admit  of  doubt,  your 
Lordships  might  give  an  opinion  that  these  parties 
were  entitled  to  thdr  cosl3 ;  the  rest  is  altogether  so 
complicated,  and  involves  so  inany  questicms  of  feet, 
and  so  many  considerations  of  law,  that  perhaps  it 
will  be  better  to  affirm  the  decree  without  costs.  The 
difficulty  and  complexity  of  cases  in  the  courts  in 
Ireland,  arises  out  of  the  extent  of  the  causes  in  point 
<^  time.  This  ori^nated  out  of  aiti^les  eifecuted  in 
175T,  and  out  of  an  accoAnt,  the  first  item  of  which 
w«s  abdut  the  year  1760.  It  is  not  matter  of  surprise,, 
therefoi^,  (Ihftt  tiiere  should  be  complexity  as  to  the 
&cts  and  as  to  the  law  arising  out  of  thtee  circuBir^ 
stances* 


Judgment  affirmed. 
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1826. 


M^HEILL  •  •         . 

cA^  IRELAND. 

(court  of  CHANCESIT.) 
ROOBE     MONTCOlffiBY     HAMILTON?    ^        ;fe„^, 

M'Neiix,  and  Daniel  M'Neill.)      " 

Michael  CAHIU/&  Robert  Gkove  ?  ^  .    ^ 

LffiLiE    -    - \B^^po^enU. 

The  House  of  Lords  haviBg  made  an  order,  coDtaining  declara- 
tions as  to  the  rights  of  parties,  and  remitting  the  case  to  the 
court  below,  with  directions ;  it  is  not  competoit  to  the  court 
below,  upon  the  same  state  of  evidence,  to  give  anyjadgment 
inconsistent  with  the  declarations  and  directions  of  the  Honse 

.  of  Lords. 

The  order  which  was  made  by  the  House  of  Lords 
in  this  cause,  as  reported  amle^  vol.  ii.  (1st  ser.) 
was,  by  an  order  of  the  Court  of  Chancery  in  Irdand, 
dated  on  the  6th  of  November,  1820,  adopted,  and 
made  an  order  of  that  court. 

Upon  the  referaice  which  took  place  upon  that  or* 
der,  the  Master  made  a  Report  on  the  Slst  of  Ja- 
nuary, 1821,  the  material  parts-of  which  are  incorpo- 
rated in  the  following  (among  sixteen)  exceptions, 
which  were  taken  to  the  Report  by  the  Respondent, 
Michael  CahiU:— 

First  Eopceptian. — ^For  that  the  Master  has  by  his 
said  report  found  that  Roger  Hamilton  McNeill,  the 
&ther  of  the  Plaintiff  Roger,  had  no  right  to  sell  the 
estate  of  Taynish ;  whereas  the  Master,  on  the  evi- 
dence laid  before  him,  should  have  found  that  the  said 
Roger  Hamilton  M'Neill  had  a  right  to  sell  the  estate 
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g{  Taynisb,   and  therefore  the  Drfendant  Michael      ^®^' 


n*KWMM^ 


Cahill  excepts  to  said  report. 

Second  Exception. — ^For  that  the  said  Master  ha&  pahIu^ 
also  in  and  by  his  said  report  stated,  that  the  interest 
of  the  said  Roger  Hamilton  McNeill,  in  the  purchaser- 
money  arising  by  the  sale  of  the  Taynisb  esftate,  after 
paying  the  heritable  debts,  amounting  to  9,000/.,  and 
the  sum  of  2,000/.  the  fortune  of  Defendant  Cahill's 
late  wife,  viz.  tl^  sum  of  10,000/.  British,  was  that  of 
tenant  for  life,  and  that  the  said  son  of  Plaintiff  Roger 
Montgomery  Hamilton  McNeill,  upon  his  death  was 
entitled  to  die  said  sum,  and  by  the  law  of  Scotland 
had  a  claim  in  respect  th^neof^  upon  the  estate  of  his 
said  filths,  in  the  handsof  the  Defendant  Cahill,  as  his 
executor ;  wheites  the  Master,  upon  the  evidaicelaid 
before  him,  should  have  reported  that  the  said  Roger 
Hamilton  McNeill  was  not  mere  tenant  for  life  of  the 
said  purchase  money,  but  had  the  absolute  interest 
theran,  and  that  the  Plaintiff  Roger  Montgomery 
Hamilton  M'Neill  was  not,  upon  thedeath  of  his  said 
father,  entitled  to  the  said  sum  of  10,000/.  or  any  part 
tliereof,  and  had  not  by  the  law  of  Scotland,  in  re- 
spect thereof,  a  demand  against  the  estate  of  his  said 
&ther,  in  the  hands  of  the  Defendant  Cahill,  as  his 
executw. 

Third  Exception. — ^For  that  the  said  Master  has, 
in  and  by  his  said  report,  found  that  the  Plaintiff 
Roger  Montgomery  Hamilton  McNeill  did  not  by  his 
interference  with  the  rents  of  the  Raplock  estate,  as  it 
appeared  in  evidence  before  him,  forfeit  liis  right  un- 
der the  settlement  of  1T43,  in  said  Report  mentioned, 
or  his  claim  to  the  money  arisiiig  frOm  the  sale  of  the 
said  Taynisb  estate ;  whereas,  etc. 

Fourth  Exception. — ^Forthat  the  said  Master  has, 
in  and  by  his  said  Report,  found  that  certain  suits  were 
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**^-  instituted  by  the  Plaintiff  Roger  IVtoiitgdmery  Ha- 
irt^  milton  M*NeiIl,  in  the  Scotch  courtsr,  i^pecting  the' 
will  of  his  said  fether,  but  has  not  reported,  as  he  ought 
to  hkve  done  on  the  evidence  before  him,  that  such 
suits  ffelated  also  to  part  of  the  purchase  money  of  the 
said  Taynish  estate,  which  was  claimed  by  thfe  Defen- 
dant Cahill,  as  executor  of  the  said  Roger  Hamilton 
M*Neil!,  deceased.  And  in  which  suits  the  said  Plain- 
tiff Roger  Montgomery  Hamilton  M*NdH  was  an  in- 
fervenient  party,  and  claimed  the  same  likewito. 

Fifth  Exception. — ^For  that  even  supposing  that 
the  said  Roger  Hamilton  M'Neill  had,  as  reported  by 
the  said  Master,  no  right  to  sell  the  estate  of  Taynish, 
and  that  his  interest  in  the  purchase  money  arising 
from  the  sale  thereof,  was  that  merely  of  tenant  for 
life;  and  that  his  son  the  Plaintiff  Roger  Montgomery 
Hamilton  McNeill  became  entitled  to  the  said  sum  of 
I0,0d0/.,  part  of  said  purchase  money,  and  by  the  law 
of  Scotland  haid  a  claim  in  respect  thereof,  upon  the 
estate  of  his  father;  yet  upon  the  evidence  before  thfe 
said  Master,  and  particularly  by  the  said  proceedings 
in  the  said  coiirts  of  Scdtiand,  and  the  discharge  and 
disclamation  in  Said  report  mentioned,  he  should 
have  found  that  the  said  Plaintiff  Roger  Montgo- 
mery Hamilton  McNeill  had  extinguished  all  claim 
against  his  said  father's  estate  in  the  hands  of  the  said 
Defendant Oahill,  as  his  executor;  and  therefore  De- 
fendant Cakill  excepts  to  the  said  report- 

Siffth  Exception. — For  tiiat  the  said  Master  has 
stated  in  his  said  report  that  the  said  Roger  Mont- 
gomery Hamihon  M'NeiU,  upon  the  death  of  his  said 
father,  wasentitled  to  the  said  sum  of  10,000/.,  and,  by 
the  law  of  Scotland,  hadaclaim  in  right  thereof  against 
the  estate  of  his  said  father,  in  the  hands  of  Defendant 
as  his  executor,  without  sufficient  evidence  to  warrant 
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him  to  do  BO :  and  therefore  the  Defendant  Cahill  ex-'      i^^- 
cepts  to  the  said  report.  u^imu. 

The  cause  was  heard  on  the  report,  exceptions, 
and  merits,  in  March,  1826,  when  the  Lord  Chan- 
cellor overruled  the  first  and  also  the  second  excep- 
tion, so  iaf*  as  the  same  depended  on  the  construction 
of  the  deed  of  the  15th  day  o(  June,  1743,  in  the 
pleadings  mentioned,  but  subject  to  the  order  to  be 
made,  on  the  result  of  the  evidence  produced  before 
the  Master,  in  r^ard  to  the  fifth  and  sixth  exceptions, 
and  he  overruled  the  third  exception,  subject  to  the 
order  to  be  made  on  the  fifth  and  sixth  exceptions, 
and  he  allowed  the  fourth  exception  generally,  and 
he  also  allowed  the  fifth  and  sixth  exceptions,  it 
being,  as  he  declared,  very  doubtful  fi*om  the  trans- 
acti(m  between  the  parties,  the  decree,  and  disclaimer,' 
and  all  Ae  other  evidence  in  the  cause,  whether  (the 
Appellant  having  in  the  year  1T82  ratified  the  sale  of 
Taynish)  he  had  received  any  part  of  the  produce 
thereof,  or  had  in  any  manner  compromised  his  rights 
thereto,  no  claim  having  been  made  in  respect  thereof 
until  the  year  1807  or  1808,  and  it  being  impossible, 
after  the  deaths  of  Roger  Hamilton  McNeill,  the 
father,  and  Dr.  M*Nefll,  to  asceilain  (if  any  thing 
was  due  to  the  Appellant  in  that  respect)  th6  amount 
thereof;  and  the  Lord  Chancellor  overruled  the  seventh, 
eighth,  ninth,  thirteenth,  fourteenth,  fifteenth,  and 
sixteenth  exceptions;  and  also  tlie  tenth,  eleventh, 
and  twelfth  exceptions,  subject  to  the  return  of  the 
Master's  report,  and  he  referred  it  to  the  Master,  to 
take  an  account  of  the  rents  of  the  purchased  lands 
in  the  pleadings  mentioned,  received  by  the  Appellant 
Roger  Montgomery  Hamilton  M*NeilU  firom  1789  to 
the  year  1816,  when  the  Respondent  got  into  pos- 
session, and  also  to  take  an  account  on  the  foot  of 
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l^S.  the  principal  and  interest  of  the  purchase  money  in 
the  pleadings  mentioned  during  the  same  period ;  and 
directed  that  a  balance  should  be  struck  thereon,  and 
in  case  any  balance  should  appear  to  be  due  to  the 
Appellant,  Roger  Montgomery  Hamilton  McNeill,  on 
such  account  the  same,  mih  interest  thereupion,  down 
to  the  time  of  payment,  was  to  be  computed  and 
charged  against  him ;  but  if  any  balance  on  such  ac- 
count should  appear  to  be  due  to  the  said  Respon- 
dent, the  same  was  to  be  accordingly  charged  against 
the  Appellant. 

Against  the  order  made  upon  the  second,  third, 
fifth,  and  sixth  exceptions,  and  also  the  order  upcm 
the  tenth,  eleventh,  and  twelfth  exceptions,  and  the 
order  whereby  it  was  referred  to  the  Master  to  take 
an  account  of  the  rents  of  the  purchased  lands  in  the 
pleadings  mentioned,  received  by  the  Appellant  from 
the  year  1T89  to  the  year  1816,  when  the  Respondent 
got  into  possession :  and  an  account  on  the  foot  of 
the  principal  and  interest  of  the  purchase-money  in 
the  pleadings  mentioned  during  the  same  period,  and 
against  the  direction  that  in  case  any  balance  should 
appear  to  be  due  to  Appellants  on  such  account,  the 
same,  with  interest  thereupon  down  to  the  time  of 
payment,  should  be  computed  and  charged  against 
the  Respondent,  but  in  case  any  balance  on  such 
account  should  appeal*  due  to  Respondent,  the  same 
io  be  accordingly  charged  against  the  Appellants, 
this  Appeal  was  presented. 


For  the  Appellants — 

As  to  the  order  made  upon  the  2d,  3d,  6th,  and 
6th  exceptions,  the  House  of  Lords,  by  their  decree, 
had  determined  the  Appellant's  right  to  an  inquiry, 
whether  he  had  any  claim  against  the  Respondent  as 
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executor  of  Roger  Hamilton  M^NeiU,  with  respect  to 
the  purchase  money  of  the  Taynish  estate  by  the  law  ^twa^ 
of  Scotland,  notwithstanding  the  evidence  in  this 
cause  which  was  before  the  House,  upon  the  hearing 
of  the  former  appeal  in  this  cause;  and  althouj^  it 
appeared  upon  the  evidence  before  the  Master,  that 
the  Appellant  had  such  claims  as  reported  by  the 
Mast^,  yet  the  Lord  CSiancellor  professed  to  make 
the  said  CHrder  upon  the  evidence  in  the  cause  as  bar- 
ring the  Appellant's  right  to  any  relief,  notwith- 
standing the  decree  of  the  House  and  the  finding 
of  the  Master. 

Even  supposing  that,  notwithstanding  the  wder  ci 
the  House,  the  court  below  was  justified  in  taking 
mto  consideration  the  several  matters  stated  in  the 
said  order,  there  is  no  ground  for  supposing  that  the 
Ai^eilant  had  received  any  part  of  the  purchase 
money  of  the  Taynish  estate,  or  compromised  his 
rights  thereto,  the  only  evidence  in  the  cause  being 
that,  after  the  discharge  of  the  incumbrances  affect- 
ing the  estate,  the  purchase  money  had  been  paid 
to  Roger  Hamilton  McNeill,  or  to  his  agents,  the 
Master  having  by  his  rq>ort  so  found,  which  is  un- 
excepted  to  in  this  respect;  and  the  Respondent 
having  stated  in  his  case,  upon  the  former  appeal'  in 
this  cause,  that  a  sum  of  10,000/.,  or  thereabouts, 
parted  21,000/.,  for  which  the  Taynish  estate  was 
sold,  was  applied  in  paying  off  different  incumbrances 
on  the  estate,  including  2,000/.,  the  portion  of  the 
Respondent's  wife,  as  the  only  younger  child  of 
Roger,  the  fiither,  and  Ehzabeth  his  wife ;  and  that 
the  remainder  of  the  21,000/.  except  about  TOO/., 
was  received  by  Dr.  McNeill,  on  the  account  of  Roger 
the  father  4  and  the  Respondent,  in  his  answer  to  tlie 
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1828.       Appellant's  original  bill  in  this  caiiae»  having  rciied 
M<NBiLL     upon  Roger  Hamilton  McNeill  being  sased  in  fee  of 
the  Taynish  estate,  and  entitled  to  dispose  thereof  as 
he  thought  proper. 

The  2d^  Sd»  5th,  and  6th  exceptions  are  taken 
upon. the  ground,  that  the  Master  found  by  his  report 
the  several  matters  to  whidi  the  said  csxcejAions  are 
taken,  contrary  to  the  evidence  laid  before  him,  yet 
the  Lord  CSianc^llor  did  not  profess  to  make  his 
order  upon  the  evidence  laid  before  the  Master. 


For  the  Respondent — 

Roger  Montgomery  Hamilton  M'Neill  cannot  be 
ccmsidered  as  having,  had  an  estate  or  interest  in  the 
Taynish  estate,  under  the  contract,  and  must  be  con^ 
sidered  as  having  relinquished  all  right  to  the  pur- 
cbase^money  (if  any  sudi  he  had),  by  his  having 
interfered  vvith  the  Raplock  rents,  during  the  life  of 
his  fiither,  and  demanding  a  portion  of  them  by  his 
original  bill,  in  this  cause,  and  on  account  ctf^  delibe- 
rate acts  of  election,  to  abandon  aH  benefit  under  the 
contract,  and  insist  upon  his  rights  against  his  father, 
and  on  account  of  his  repeated  acknowle^ments  of 
the  r^ht  of  Michael  Cahill,  as  executor  of  his  &ther, 
to  receive  the  said  purchase  money,  and  particularly 
by  the  release  aud  disclamation  in  the  Scotch  court. 

Independently  of  the  circumstances  of  this  case,  a 
court  of  equity  ought  not  to  favour  so  stale  a  demand 
as  that  made  by  the  Appellant  Roger  Mcmtgomery 
Hamilton  McNeill,  respecting  the  purchase-money  of 
the  Taynish  estate,  particukrJy  as  he  did  not  think 
proper  to  make  such  .demand  in  the  lifetime  of  the 
parties  who  were  privy  to  the  transacticki,  and  at  this 
distance  q{  time,  and  referring  to  the  circumstance  of 
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Roget  the&ther  having  paid  a  hurge  sum  of  money  out 
of  the  purchase-money,  for  and  on  account  of  Boger  ^heuI 
Montgomery  ^amilton  M'Neill,  about  the  time  he 
latified  the  sale^  and  abo.  the  cinmms^nce  of  Roger 
Montgomery  Hanailton  N'Neill  receiving  Ihe  Raplock 
renta,  it  must  b^  presumed,  that  ^n  anBngemeat  was 
entered  into  between  Roger,  the  father,,  and  Ihe 
Appellant  .Roger  Montgomery  Hamilton  MfNeil^ 
whereby  the  Appellant  Roger  Montgomery  Hamilton 
McNeill  gave  up  all  title  and  claim  to.  the  purdiase 
money  of  the  Tayni^h  estate.        ,  . 


For  the  Appellants— ^tr  C  Wetherell  and  Mr. 
ShadwelL 
For  the  Respondents — Mr. .Hart  and  Mr.  Lynch ^ 


The  Lard  Chancellor. --An  this  case,  upon  tiie  asdjnijjgzs. 
former  a^qpeal,  a  very. special  wder  wa»made  by  the 
House,  in  pursuance  of  which  a  reference  to  the  Master 
was  made  in  the  eoiut  below,  on  several  points  ^whidi 
were  the  subject  of  the  order.  The  Master  having 
made  his  Report,  sixteen  exceptions  were  taken  on 
the  part  of  the  Respimdentt  many  of  which  were 
aUowed,  and  the  present  appea}  is  against  Ihat  dtow* 
ance.  The  parties  are  in  this  situatioB.  One  object 
of  the  bill  filed  in  the  court  below  was  to  set  aside  the 
sale  of  the  Taynish  estate ;  anoAer  oligect  was  to 
obtain  an  account.  As  to  the  estate,  the  Other's  in-^ 
terest  vested  in  him  under  the  limitations  of  a  mar* 
riagesettlement  The  Appellant  was  the  ^y  son  <rf 
that  marriage.  The  estiitewas  sold  by  the  father, 
and  the  money  received  by  him.  •  The  materia}  ques- 
tion was  in  the  result,  whether  the  purchase  money 
so  received  should  fotm  part  of  the  aecount  to  be 
taken  between  the  Appellant  and  the  Reiqpcmdent,  as 
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^®^*  executor  of  his  father.  It  was  contended  in  the 
M^MBiu.  former  stage  of  the  cause,  that  for  this  purpose  the 
GABiu..  matter  was  not  sufficiently  put  in  issue^  and  die  court 
below  adopting  this  view  of  the  case,  dismissed  the 
bill.  Upcxi  the  appeal  against  this  decree,  it  was  in 
this  point  reversed,  this  House  being  of  opinion  thai 
the  question  was  sufficiently  put  in  issue  by  the 
pleadings  to  warrant  an  inquiry  whether  any  part  of 
the  debts  of  the  son  were  paid  by  the  fiither,  and  out 
of  the  price  of  the  Taynish  estate,  so  as  to  form  a 
subject. of  set-off  in  the  account,  to  the  extent  of  the 
debts  so  paid,  but  not  as  to  any  surplus,  llie  order 
made  upon  that  occasion  was  f^med  with  great  accu- 
racy and  minuteness. — (Here  the  Lord  Chancellor 
read  the  order,  see  vol.  ii.  p.  264,  1st  series.)  The 
House  drew  this  distinction,  that  it  was  competent  to 
the  AppdUant  to  give  evidence  to  rebut  the  claim 
made  against  him  by. the  Respondent  as  his  fiither^s 
executor,  in  respect  of  debts  paid  for  him  by  his 
&ther,  but  that  the  matter  was  not  sufficiently  in 
issue  to  raise  any  question  by  evidrace  as  to  any  tihing 
beyond  this  pecuniary  claim  against  him. 

Upon  this  order,  an  inquiry  being  directed  in  the 
court  below  before  the  IVlaster,  the  opinions  of  Scotch 
advocates  were  taken,  but  the  result  of  the  report 
was,  that  the  purchase  money  of  the  estate^  upon  the 
death  of  the  father,  belonged  to  the  Appellant,  and 
he  was  to  have  a  credit  accordingly.  The  court 
below  has  founded  its  judgment  on  the  evidence  before 
the  House  on  the  former  hearing,  and  as  all  the  evi-^ 
dence  referred  to  in  the  judgment  was  before  the 
House  at  that  time,  m  inquiry  would  not  have  been 
directed  as  to  the  law  of  Scotland,  if  the  House  had 
conceived  diat  the  right  being  established,  it  would 
not  lead  ^  to  a  sufficient  result. 
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DieMetcurii,  2adJuly,  1828. 

After  hearing  counsel  on  Monday,  the  18th, 
Thursday,  the  2l8t,  and  Friday,  the  22d  days  of 
June,  182T,  upon  the  petition  and  appeal  of  IRjo^t 
Montgomery  Hamilton  M'Neill  and  Daniel  McNeill, 
Esqrs.  which  appeal  was  by  order  of  this  House,  of  the 
11th  of  this  instant  June,  revived  against  the  Kespon-* 
dents  Michael  Cahill  and  Robert  Orove  Leslie.  And 
also  in  the  name  of  the  Appellant  Daniel  M'Neill, 
complaining  of  an  order  of  the  Court  of  Chancery  in 
Ireland,  of  the  8th  of  March,  1826,  and  praying 
that  the  same  might  be  reversed,  and  the  exceptions 
overruled,  and  that  the  report  might  be  confirmed, 

VOL,  If.  z 


It  mnst  then  have  been  supposed,  that  if  it  were  ^^ 
established,  that  by  tlie  law  of  Scotland  the  money 
belonged  to  the  Appellant,  the  consequence  would 
follow,  not  as  decided  by  the  court  below,  but  as 
before  contemplated  by  [the  House.  Moreover,  the 
answer  of  the  Respondent  filed  in  the  cause  does  not 
insist  that  he  is  entitled  to  the  purchase  money,  as 
iiepresentative  of  the  father,  but  that  the  father  was 
entitled  to  the  estate  in  fee.  It  must  be  assumed,  in 
this  state  of  the  evidence,  that  the  10,000/.  which 
remained  of  the  purchase  money  became  the  property 
of  the  son^  and  that  it  was  not  paid  over  to  him.  It 
is  not  probable  it  would  have  baan  paid,  without  de- 
ducting the  counter  claims  against  him.  Out  of  this 
sum,  according  to  the  order  in  the  former  appeal,  and 
the  subsequent  proceedings,  he  is  entitled  to  have  so 
much  allowed  on  account  as  may  balance  the  claims 
against  him.  So  far  tiie  exceptions  must  be  over- 
ruled, and  the  order  of  the  court  below  reversed. 
In  all  other  respects  the  decree  must  be  affirmed. 
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l^*'^-  aud  that  such  further  order  might  be  xoade  as  should 
mseill  be  agreeable  thereto.  As  also  upon  the  answer  of 
cAHiLL.  Michael  Cahill,  and  the  separate  answer  of  Robert 
Grove  Leslie,  put  in  to  the  said  appeal,  and  due  con- 
sideration had  this  day  of  what  was  offered  on  either 
side  in  this  cause.  It  is  declared  by  the  Lords  Spi- 
ritual and  Temporal  in  Parliament  assembled,  That 
upon  the  evidence  and  circumstances  of  this  case, 
the  Appellant  Roger  Montgomery  Hamilton  M'Neill 
is  entitled,  out  of  the  money  arising  by  the  sale  of 
the  Taynish  estate  to  a  credit  in  this  cause,  equal  to 
the  claim  which  the  Respondent,  as  executor  of 
floger  Hamilton  M'Neill,  deceased,  has  against  the 
Appellant.  And  with  this  declaration,  It  is  ordered 
and  adjudged,  That  the  second,  third,  fifth,  and  sixth 
exceptions  be  over-ruled,  and  that  the  said  order  of 
the  Coutt  of  Chancery  in  Ireland^  complained  of  in 
the  said  appeal,  so  far  as  regards  the  said  exceptions, 
he  and  the  same  is  hereby  reversed ;  and  that  the 
said  order,  in  all  other  respects  be,  and  the  same  is 
hereby  affirmed.  And  it  is  further  ordered.  That 
the  cause  be  remitted  back  to  the  Court  of  Chancery, 
in  Ireland,  to  proceed  further  thei^n,  aS  shall  be  just 
and  consistent  with  this  judgment. 

TV.  Courtenay^  Dep.  Cler-  Parliament. 
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John  Bateman,   and   Mary  his  "J 

Wife,  and  John  Burke  Bate-  v    Respondents. 
man,  a  Minor   -  -         -    3 

A  bill  for  an  account  was  filed  in  17 1 8.  A  decree  was  made  in 
1720.  The  account  was  pending  in  the  Master's  office  until 
1734,  when  it  was  referred  to  arbitration.  The  award  was 
made  in  1738,  by  which  a  sum  of  5369/.  Ids.  id.  was 
awarded  to  the  Plaintiff,  and  the  award  was  made  a  decree  of 
the  Court,  which  was  affirmed  upon  appeal  to  Parliament  in 

1739. 
In  1741  the  Plaintiff,  to  inforce  the  payment  of  the  sum 
awarded  and  decreed,  filed  a  new  bill  in  the  nature  of  a 
bill  of  amendment  and  revivor,  against  the  representative  of 
the  Defendant  in  the  former  suit,  charging  that  a  certain 
mortgage  held  by  him  was  part  of  the  assets,  and  praying  that 
it  might  be  applied  in  payment  of  the  demand.  The  Defen- 
dant to  the  last  suit^  by  his  answer,  admitted  the  mortgage. 
In  1742  the  Plainti£P  filed  an  amended  bill.  In  1747  he  filed 
another  amended  bill,  praying  in  default  of  personal  estate 
a  foreclosure  of  the  mortgage,  and  that  the  principal  and 
VOL.   II.  A  A 
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1696.  interest  might  be  applied  in  satisfaction  of  his  demand^  sta- 

^^^^^  ting,  among  other  things,  that  he  had  obtained  a  saquestiation 

*^^^  against  the  lands  cl*  G.  B.»  die  Defendant  in  the  first  suit, 

BAfBiiAil.  who  had  died  before  it  conld  be  executed,  having  by  his  will 
charged  his  lands  with  the  payment  of  his  debts.  The  object  of 
this  bill  was  to  obtain  payment  of  the  sum  awarded  from  the 
assets  of  G.  B.,  part  of  which  assets,  as  the  bill  charged,  con- 
sisted of  a  mortgage  upon  an  estate  called  Tyaquin,  and  that 
G.  B.,  and  his  representative,  had  been  in  possession  under 
the  mortgage,  and  had  received  out  of  the  rents  and  profits 
sufficient  to  satisfy  the  PlaintifTs  demand. 

In  the  years  1748,  1751»  and  1754,  u^n  the  death  of  parties, 
bills  of  revivor  and  amended  bills  were  filed.  From  this 
time  no  proceedings  were  taken  until  the  year  1771>  when  a 
bill  was  filed  by  the  representative  of  the  original  Plaintiff 
against  the  representative  of  the  original  Defendant,  stating 
impediments  to  the  prosecution  of  the  suit,  and  praying  an 
account  of  the  rents  received  from  the  lands  mortgaged.  In 
1772  the  Defendant  filed  an  answer  refusing  the  discovery, 
and  in  177S,  upon  exceptions  he  filed  a  further  answer,  still 
refusing  the  discovery,  which  was  reported  insufficient. 

From  this  time  no  further  proceedings  were  taken  in  the  cause 
until  the  year  1785,  when  the  representative  of  the  Plaintiff 
in  the  last  suit  and  of  the  original  Plaintiff  filed  a  bill  of 
revivor  and  amended  bill  against  the  representative  of  the 
Defendant  in  the  last  suit,  and  against  J.  B.  the  heir  of  the 
alleged  Mortgagor,  stating  impediments  to  the  prosecution 
of  the  suit  from  the  litigation  in  which  bis  testatrix  had  been 
involved ;  and  that  a  deed  had  been  made  by  collusion  be- 
tween the  representative  of  the  mortgagee  and  J.  B«,  the  hw 
of  the  mortgagor,  by  which  the  former  conveyed  the  lands  to 
the  latter  in  considemtion  of  an  annuity ;  charging  that  the 
deed  was  a  fraud  upon  the  Plaintiff,  and  a  devatiiwU  of  the 
assets,  and  praying  an  account  of  the  real  and  personal 
estate  of  the  first  representative  of  the  original  mortgagee,  who 
had  charged  his  debts  on  his  real  estate,  and  devised  it  and 
bequeathed  his  personalty  to  the  Defendants,  his  represent 
tatives. 

In  1787  the  Defendants,  the  representatives,  by  their  answer 
admitted  that  the  deed  as  charged  by  the  bill  was  fraXiduleat, 
and  contended  that  the  Plaintiffs  should  first  have  recourse 
against  the  lands  mortgaged.  From  1787  to  1795  no  step  was 
taken  in  the  cause.    Between  the  years  1795  and  I8O49  nine 
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bills  of  reviTor  and  amended  bilb  were  filed,  Bjr  a  decree  in  1828. 
I8O89  accounts  were  directed  to  be  taken  of  the  personal  and 
real  assets  of  the  original  Defendant  and  his  first  representa- 
tiTe.  In  1810  the  Master  reported  that  28,6571.  was  due  to  batsman, 
the  Plainti£&;  that  the  assets  of  the  original  Defendant  con- 
sisted partly  of  a  mortgage  of  the  lands  of  T.  which  came 
into  the  hands  of  his  representative,  who  had  received  of  the 
rent9  and  profits  sufl^cient  to  answer  the  demand. 

Upon  exception  to  this  report,  the  Master  by  a  decree  upon  fur- 
ther directions  was  ordered  to  inquire  under  what  title  die 
representatiTe  of  the  original  Defendant  entered  into  the  lands 
of  T«  Upon  which  reference  the  Master  reported  that  he  eo- 
tered  as  mortgagee.  Exceptions  being  taken  to  this  leport, 
upon  the  ground  (among  others)  that  notwithstanding  the  ex- 
istence of  appaient  securities,  and  various  accounts  between 
the  parties  on  the  loot  of  an  apparent  mortgage^  there  was 
enndence  befimne  the  Master  that  the  deeds  were  in  reabt^  only 
deeds  of  trust  tf>  secure  the  estate  against  the  claims  of  advene 
creditors;  and  farther,  that  there  were  existing  judgments, 
being  charges  upon  the  lands  prior  to  the  PlaintifPs  claim, 
and  that  the  representative  of  the  original  Defendant  entered 
upon  the  lands  not  by  virtue  of  Hhe  mortgage^  but  under 
the  limitations  of  a  marriage  settlement;  by  a  &rfkef  decree 
upon  farther  directions,  the  exceptions  on  these  points  were 
allowed,  and  the  account  was  directed  to  be  taken  excluding  the 
alleged  mortgage,  and  the  bill  as  against  J.  B.  was  dismissed. 

Held  on  appeal  that  the  decree  was  right. 

Whedier  ddays  such  as  appear  to  have  occurred^  and  uosder 
such  circumstances  as  in  the  case  reported,  ought  to  opemte 
as  a  bar  to  a  demand  in  a  Court  of  Equity  ?     Qu€ere. 

Whether  under  the  circumstances  stated  in  the  case,  J.  B.  the 
heir  of  the  supposed  mortgagor,  and  relessee  of  the  lands  in 
question,  was  a  necessary  party  to  the  appeal  ?     Qeuritf. 


X^HtS  suit  arose  out  of  a  joint  purchase  of  cer- 
tMH  wood  lapds  made  in  the  year  1711, 

On  tl^  22Qd  Qf  November,  1717,  Gerald  Burke 
fitod  his  qcigiml  bill  in  the  Court  of  Chancery  iu 
Irela»cU  wm^t  Sif  Walter  Bl^Jke,  stating  that  m 
the  year  1711,  he^^  in  partn^ship  witb  Qes9l4 
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1^«  Burke  and  Ulick  Burke,  purchased  from  the  then 
Earl  of  Clanricarde  certain  woods  in  the  County 
of  Galway;  and  praying  as  against  Sir  Walter 
Blake  an  account  of  the  profits  made  of  the 
woods,  and  payment  of  any  balance  which  upon 
taking  the  account  might  appear  to  be  due  to 
him.  Sir  Walter  Blake  put  in  his  answer  claim- 
ing a  balance  to  be  due  to  him. 

On  the  I6th  of  December,  1718,  Sir  Walter 
filed  a  cross  bill,  charging  amongst  other  things 
that  he  had  paid  down  his  proportion  or  third 
part  of  the  purchase  money,  and  joined  Gerald 
and  Ulick  Burke  in  securities  for  the  remaining 
two  third  parts  thereof  which  he  afterwards  paid ; 
and  praying  that  all  proper  accounts  might  be 
taken,  and  an  account  of  what  was  due  to  him  by 
the  said  Gerald,  and  that  he  might  be  decreed 
entitled  to  the  benefit  of  a  judgment  entered 
against  the  said  Gerald. 

On  the  27th  of  May,  1720,  a  decree  to  account 
was  pronounced  in  both  causes,  whereby  it  was 
referred  to  one  of  the  Masters  of  the  Court  to 
examine  and  report  whether  Sir  Walter  Blake 
had  paid  his  part  of  the  purchase  of  the  said 
woods,  and  how  far  he  was  indemnified  on  ac- 
count of  his  said  securities  so  entered  into  for 
the  said  Gerald,  which  decree  was  afterwards 
affirmed  upon  re-hearing. 

The  account  before  the  Master  having  been 
protracted  until  the  year  1734,  it  was  upon  the 
argument  of  certain  exceptions  taken  to  the 
Master's  report  by  both  parties,  agreed  to  by 
both  parties  to  refer  the  subject  matter  of  the 
causes  to  arbitration,  and  the  same  were  accord- 
ingly referred. 
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In  1738,  the  arbitrators  made  their  award,  and  1829. 
awarded  that  Sir  Walter  had  paid  his  share  of  the 
purchase  money,  and  had  been  obliged  to  pay  the 
remainder  thereof  under  the  said  securities ;  and 
they  therefore  awarded  the  sum  of  6,369/,  16s.  Id. 
to  be  paid  by  the  said  Gerald  Burke  to  the  said 
Sir  Walter  Blake,  which  award  was  afterwards 
made  a  decree  of  the  said  Court. 

On  the  21st  of  December,  1738,  the  Court 
pronounced  an  order,  confirming  the  award,  and 
decreeing  that  pursuant  to  the  submission,  award, 
and  order,  the  sum  of  5,369/.  16^.  Id.,  being  the 
sum  awarded  to  be  justly  due  and  owing  by  Ge- 
rald Burke  to  Sir  Walter  Blake,  together  with 
interest  for  the  same  from  the  2nd  day  of  July 
then  last,  should  within  six  months  from  the  date 
of  the  award,  be  brought  in,  and  deposited  by 
Gerald  Burke  with  the  Usher  of  the  Court,  to  be 
paid  to  Sir  Walter  Blake,  his  executors  and  ad- 
ministrators. 

Gerald  Burke  having  appealed  from  this  de- 
cree on  the  9th  of  June,  1739,  it  was  affirmed  by 
the  House  of  Lords  • 

Gerald  Burke  died  after  the  date  of  this  affirm- 
ance. 

On  the  19th  of  May,  1741,  Sir  Walter  Blake 
filed  his  bill,  in  the  nature  of  an  amended  bill, 
and  bill  of  revivor  against  Thomas  Gerald  Burke, 
the  son  and  heir,  and  against  the  executors  of 
Gerald  Burke,  and  against  Ulick  Burke. 

Thomas  Gerald  Burke  filed  his  answer  to  the 
bill  on  the  18th  of  December,  1741,  and  by  his 
answer  admitted  the  existence  of  the  mortgage. 

Sir  Walter  Blake  filed  an  amended  bill  on  the 
17th  of  August,  1742,  charging  more  particularly 
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than  in  his  former  bills,  the  several  matters  afore- 
said, and  praying  like  relief. 

On  the  3rd  of  June,  1747,  Sir  Walter  filed  an 
amended  bill,  which  charged,  among  other  things, 
that  Mary  Burke  and  Alexander  Carroll,  the  exe- 
cutors of  Gerald  Burke,  had  died,  and  that 
administration  with  the  will  annexed  of  the  said 
Gerald  was  granted  to  Thomas  Gerald  Burke, 
who  was  also  administrator  of  the  said  Mary ;  and 
among  other  things  the  bill  prayed  that  in  default 
of  sufficient  personal  estates  of  Gerald  to  pay  the 
amount  of  the  demands,  the  same  might  be  charged 
on  the  real  and  freehold  estate  of  the  said  Gerald, 
and  that  the  decree  might  be  carried  into  execu- 
tion ;  and  also  prayed  a  foreclosure  of  the  mort- 
gage, and  that  the  principal  and  interest  due 
thereon  should  be  applied  in  satis&ction  of  the 
said  demands. 

On  the  20th  of  August,  1748,  Dame  Agnes 
Blake  filed  a  bill  of  revivor,  which  stated  that  Sir 
Walter  Blake  had  died,  and  by  his  last  will  had 
appointed  his  wife,  the  said  Dame  Agnes  Blake, 
his  executrix,  who  obtained  probate  thereof,  and 
prayed  that  the  suit  might  be  revived. 

On  the  17th  of  November,  1748,  Catharine 
Daly,  widow,  filed  an  amended  bill  and  bill  of 
revivor,  which  charged,  that  Dame  Agnes  in  the 
year  1748,  and  immediately  after  she  had  filed  a 
bill  of  revivor,  had  died,  having  made  her  will, 
whereby  she  appointed  Catharine  Daly  her 
sole  executrix,  and  that  she  had  obtained  probate 
of  the  said  will,  and  praying  that  the  cause  might 
be  revived,  and  such  relief  as  had  been  prayed 
for  by  Sir  Walter  Blake. 

On  the  19th  of  October,  1751,  and  the  26th  of 


ON    APPEALS    AND    WRITS    OF    KRROU.  333 

April,  1754  respectively,  Catherine  Daly  filed  1829, 
further  bills  of  revivor  and  amendment,  which 
charged  the  deaths  of  several  of  the  parties  to 
the  suit,  and  prayed  that  the  cause  might  stand 
revived,  and  such  relief  as  prayed  in  the  ori- 
ginal bill  of  Sir  Walter  Blake. 

On  the  27th  of  April,  1771,  Catherine  Daly 
filed  an  amended  bill  against*  Thomas  Gerald 
Bqrke  and  several  others,  chwging  that  in  con- 
sequence of  several  i^hatements  and  new  parties 
becoming  necessary,  and  of  a  claim  being  set  up 
by  Sir  John  Browne,  under  the  pretence  that  he 
was  the  husband  of  the  said  Catherine  Daly,  and 
wlMch  claim  she  waa  not  able  for  several  yeaifs  to 
get  rid  of,  and  the  delays  practised  on  the  part  of 
Thomas  Gerald  Burke,  the  cause  was  greatly  re- 
tarded; and  setting  out  the  particulars  of  the  pro- 
ceedings so  instituted  by  Sir  John  Browne,  and 
the  various  alleged  causes  of  delay  which  had 
obstructed  the  prosecution  of  the  cause:  the 
bill  further  stated,  that  in  the  year  1763  John 
Burke  became  entitled  to  the  equity  of  redemp- 
tion in  the  lands  subject  to  the  mortgages  and 
securities:  that  Thomas  Gerald  Burke,  al- 
though in  his  former  answer  he  had  denied  that 
he  had  in  his  possession  the  mortgage  deeds  of 
the  Tyaquin  estate  and  the  accounts,  yet  he  had 
stated  those  deeds  and  accounts  in  a  bill  filed  by 
him  in  the  Court  of  Exchequer  in  the  year 
1754,  against  Rickard  and  Thomas  Burke,  and 
had  referred  to  them  as  being  in  his  possessioi); 
and  charged  that  Thomas  Gerald  Burke  had  been 
in  possession  for  many  years  of  the  mortgaged 
premises,  and  required  Thomas  Gerald  Burke  to 
set  out  the  mortgages,  securities,  and  accounts. 
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1829.  and  the  sums  he  received,  or  without  wilful  de-^ 
fault  might  have  received,  a»  mortgagee  in  pos- 
«M4v  session  under  the  securities ;  and  prayed,  amongst 
other  things,  that  an  account  might  be  taken  of 
the  rents  of  the  mortgaged  premises,  and  by  whom 
received. 

On  the  28th  of  May,  1772,  Thomas  Gerald 
Burke  answered  the  bill,  and  refused  to  give  such 
discovery  as  to  the  mortgage  deeds  and  ac- 
counts, or  as  to  the  sums  received  by  him  out  of 
the  mortgaged  premises ;  and  exceptions  having 
been  taken  to  the  answer,  were  allowed. 

On  the  7th  of  July,  1773,  Thomas  Gerald 
Burke  filed  a  further  answer  to  the  bill,  still  re- 
fusing to  give  the  discovery  sought  for,  which 
being  also  excepted  to,  and  reported  insufficient^ 
he  never  filed  any  further  answer  in  the  cause. 

On  the  2nd  of  August,  1785,  Edmund  Kelly 
filed  a  bill  of  revivor  and  amended  bill  against 
John  and  Mary  Bateman  and  John  Burke,  charg- 
ing, amongst  other  things,  that  in  the  year  1773, 
Thomas  Gerald  Burke  finding  that  he  was  pressed 
for  a  discovery  of  the  assets  of  his  father,  entered 
into  a  conspiracy  with  John  Burke,  to  whom  the 
lands  subject  to  the  mortgage  descended,  to 
defeat  Catherine  Daly  in  the  recovery  of  her 
demand,  by  depriving  her  of  the  funds  applicable 
to  the  payment  thereof;  and  with  that  view,  on 
the  4th  of  November,  1773,  a  deed  was  made 
between  Thomas  Gerald  Burke  and  John  Burke, 
hf  which  Thomas  Gerald  Burke,  in  consideration 
of  600/.  yearly,  thereby  secured  ta  him,  charge* 
able  on  the  lands  for  his  life,  and  several  other 
considerations  therein  mentioned,  released  the 
lands  to  John  Burke,  discharged  from  the  mort- 
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gages  and  incumbrances;   and  further  charging      1829. 
that  30,000/.  had  been  received  by  Thomas  Ge-     ^^^^ 
raid  Burke  from  the  mortgaged  premises;  as  mort- 
gagee in  possession :  the  bill  then  stated  the  death 
of  Catherine  Daly^  and  that,  after  various  im- 
pediments, on  the  10th  of  March,  1779,  Edmund 
Kelly  had  obtained  probate  of  her  will  and  ad- 
ministration to  Sir  Walter  Blake ;  that  Edmund 
Kelly  had  found  himself  surrounded  with  suits 
and  difficulties  respecting  the  effects  of  Cathe- 
rine Daly,  having  been  involved  in  several  suits 
at  law  and  in  equity  concerning  the  property 
of  his  testatrix,  which  had  prevented  him  from 
taking  any  further  step  in  this  cause  until  after 
the  death  of  Thomas  Gerald  Burke,  who  died  in 
the  year  1782,  having  made  his  last  will,  by 
which  he  devised  all  his  estates  real  and  personal 
to  his  daughter,  one  of  the  Plaintiffs,  (who  after- 
wards intermarried  with  John  Bateman  the  other 
Plaintiff)  subject  to  the  payment  of  his  debts ;  and 
appointed  the  Respondent,  Mary,  his  executrix, 
who  proved  the  will,  and  also  took  administration 
to  Gerald  Burke;  and  further  charged  that  the 
deed  of  the  4th  of  November,  1773,  was  exe- 
cuted in  fraud  of  the  Plaintiff,  and  was  a  devastavit 
of  the  effects  of  Gerald  Burke ;  the  bill  prayed 
among  other  things  that  the  estates  of  Thomas 
Gerald  Burke  devised  by  him  might  be  sold  for 
the  Plaintiff's  benefit,  and  applied  in  part  dis- 
charge of  the  Plaintiff's  demand,  and  that  the 
Defendants  might  set  out  an  account  of  the  reftl 
and  personal  estate  of  Thomas  Gerald  Burke,  and 
for  payment  of  the  Plaintiff's  demand. 

The  Respondents,  by  their  ansv/er  in  1787,  ad- 
mitted the  fraud  charged  as  to  the  deed  of  1773, 
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1829.  and  contended  that  the  Plaintiff  must  first  have 
recourse  to  the  mortgage  of  the  lands  of  Tyaquin. 
^^^^  No  further  proceedings  appear  to  have  been 
taken  until  1795.  Between  that  year  and  1804, 
nine  bills  of  revivor  and  amended  bills  were  filed. 
The  cause  came  on  to  be  heard  on  the  Idth  of 
May,  1808,  when  the  Court  pronounced  a  decree, 
whereby  it  was  ordered  and  decreed  that  Ed- 
mund Kelly  was  entitled  to  the  benefit  of  the 
decree  on  award  of  the  15th  of  July,  1738,  and 
referred  it  to  one  of  the  Masters  of  the  Court  to 
take  an  account  of  the  sum  due  for  principal, 
interest  and  costs  on  foot  of  the  decree,  and 
accounts  of  the  personal  and  real  assets  of  Gerald 
Burke  and  Thomas  Gerald  Burke. 

In  pursuance  of  the  decree  the  Master  reported 
(among  other  things)  that  a  sum  of  28,657/.  4^.  9^. 
was  due  to  Edmund  Kelly  for  principal  and  in- 
terest on  the  decree  of  the  15th  of  July,  1738,  and 
reported  that  the  personal  estate  of  Gerald  Burke, 
which  came  into  the  hands  of  Thomas  Gerald 
Burke,  consisted  in  part  of  a  mortgage  charged  on 
the  lands  of  Ty aquin,  and  that  there  was  due  on  foot 
thereof,  at  the  time  of  the  death  of  Gerald  Burke 
in  the  year  1740,  the  sum  of  7,834/.  4*.  9^^. 
being  more  than  sufficient  to  pay  the  amount  of 
the  debt  then  due  on  the  demand  of  the  Plaintiff; 
and  that  shortly  after  the  death  of  Gerald  Burke 
in  the  year  1740,  Thomas  Gerald  Burke,  his  son 
and  heir  at  law,  and  who  afterwards  became  his 
personal  representative,  entered  into  possession 
of  the  lands  as  mortgagee  in  possession,  and  re- 
ceived the  rents  of  the  said  mortgaged  premises, 
save  four  denominations^  from  the  year  1740  to 
the  year  1763,  and  of  the  entire  profits  from  the 


BATBMAN. 


ON    APP£ALS   AND   WRITS   OF   ERROR.  337 

year  1763,  until  the  4th  day  of  November,  1829. 
1773,  when  he  by  indenture  of  that  date  con-  ^tl)!t^ 
veyed  the  said  mortgaged  premises  in  trust  for  the 
said  John  Burke,  who  claimed  the  equity  of  re- 
demption and  inheritance  thereof;  and  further 
reported  that  during  the  time  aforesaid  the  said 
Thomas  Gerald  Burke  applied  the  rents  and  pro* 
fits  of  said  mortgaged  premises  to  his  own  use^ 
being  more  than  sufficient  to  pay  the  demand  of 
the  said  Edmund  Kelly. 

On  the  20th  of  November,  1810,  the  Respon- 
dents Bateman  and  wife  filed  two  exceptions  to 
the  report,  by  one  of  which  they  excepted  to  that 
part  of  the  report  which  stated  that  the  mort- 
gaged debt  charged  on  the  lands  of  Tyaquin, 
came  into  the  hands  of  Thomas  Gerald  Burke,  as 
part  of  the  personal  estate  of  Gerald  Burke;  and 
by  the  other  exception  the  Respondents  excepted 
to  the  amount  of  the  interest  calculated  upon 
Edmund  Kelly's  demand. 

On  the  29th  of  January,  1811,  the  cause  came 
on  to  be  heard  upon  the  report,  exceptions  and 
merits,  when  it  was  ordered  that  the  matter 
should  go  back  to  the  Master  to  enquire  and  re- 
port whether  Thomas  Gerald  Burke  at  any  time, 
and  when,  and  under  what  title,  entered  into  the 
possession  of  any  and  what  part  or  parts  of  the 
Tyaquin  estate,  or  received  the  rents  and  profits 
thereof  for  any  and  what  period,  and  how  he  ap- 
plied the  same. 

On  the  12th  of  December,  18J2,  the  Master 
made  his  further  report,  by  which  he  found  that 
Thomas  Gerald  Burke  entered  into  certain  parts 
of  the  Tyaquin  estate,  under  a  mortgage  made  in 
1711  to  Gerald  his  father,  and  as  his  representa- 
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IB^-  tiire ;  that  he  received  of  the  rents  and  profits  from 
1740  to  1763,  600/.  a  year,  and  from  1763  to  1773, 
1000/.  a  year. 

On  the  11th  of  February,  1811,  the  Respon- 
dents filed  fifteen  exceptions  to  the  report.  The 
principal  question  which  arose  upon  these  excep- 
tions was  whether  Thomas  Gerald  Burke  was  in 
possession  of  the  Tyaquin  estate  as  representa- 
tive of  his  father  as  mortgagee,  or  as  the  Respon- 
dents contended  as  a  purchaser  under  the  mar- 
riage settlement  of  his  father  and  mother,  the 
deeds  of  supposed  mortgage  being  in  fact  deeds 
of  trust,  executed  to  secure  the  lands  of  Tyaquin, 
from  the  claims  of  adverse  creditors. 

The  exceptions  also  alleged  that  there  were  on 
record  unsatisfied  judgments  against  Gerald 
Burke,  at  the  time  of  his  death,  to  the  amount 
of  25,000/.  all  prior  to  the  demand  of  the  Appel- 
lants. The  most  material  of  these  exceptions 
were  allowed. 

The  evidence  was  principally  as  follows : — 

A  deed,  bearing  date  the  4th  of  October,  1741, 
entered  into  between  Ulick  Burke  and  Peter 
Daly,  whereby  it  was  referred  to  Peter  Daly  to 
ascertain  what  was  due  on  foot  of  the  demands 
due  to  Gerald  Burke  or  his  representatives ;  an 
attested  copy  of  an  ejectment  on  the  title  brought 
by  Rickard  Burke  and  Thomas  Rickard  Burke 
his  son,  as  of  Easter  Term,  1764,  for  recovery  of 
that  part  of  the  Tyaquin  estate,  in  the  possession 
of  Thomas  Gerald  Burke;  a  bill  filed  by  Thomas 
Gerald  Burke,  in  the  Court  of  Exchequer  in 
Ireland,  on  the  10th  of  August,  1764,  stfRI^Mie 
several  mortgages,  securities,  and  accounts,  and 
charging  that  there  was  then  due  on  foot  thereof 
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a  large  sum ;  and  praying  an  injunction  against  1^- 
the  ejectment,  and  that  he  might  be^  decreed  to 
the  possession  of  the  remainder  of  the  Tyaquin 
estate;  Rickard  Burke  and  Thomas  Rickard 
Burke's  answers  to  the  bill,  admitting  the  pos- 
session of  Thomas  Gerald  Burke  since  the  year 
1740^  under  the  several  securities;  an  order, 
bearing  date  the  8th  of  July,  1766,  whereby  the 
Court  of  Exchequer  granted  an  injunction  until 
the  hearing  of  the  cause,  on  the  equity  confessed 
in  the  Defendant's  answer ;  an  attested  copy  of 
a  bill  filed  by  Thomas  Gerald  Burke,  in  the  Court 
of  Chancery  in  Ireland,  on  the  24th  of  August, 
1773,  against  John  Burke,  the  son  of  Thomas 
Rickard  Burke,  stating  the  deed  of  mortgage  of 
1711  from  Thomas  and  Ulick  Burke  to  Gerald 
Burke,  and  the  deed  of  1741,  to  Peter  Daly,  and 
that  Gerald  Burke,  under  the  mortgage  of  1711, 
was  in  the  possession  of  the  greater  part  of  the 
lands  for  several  years ;  and  that  upon  his  death, 
Thomas  Gerald  Burke,  under  the  mortgages  and 
securities,  entered  into  possession  of  that  part  of 
the  lands  of  which  his  father  had  been  in  posses- 
sion; that  on  the  20th  of  January,  1763,  Thomas 
Gerald  Burke  entered  into  possession  of  all  the 
lands  mentioned  in  the  deed  of  1741,  (except 
Carrownamoneen),  that  is,  the  whole  of  the 
Tyaquin  estate,  under  the  mortgages  and  securi- 
ties, and  that  he  continued  in  the  quiet  and 
peaceable  possession  of  the  lands,  under  and  by 
virtue  of  same,  until  the  9th  of  March,  1773, 
when  John  Burke  took  forcible  and  illegal  pos- 
session of  part  of  the  premises ;  and  praying  an 
injunction  to  restore  him  to  the  possession  thereof; 
depositions  of  Peter  Haverty,  John  Allen,  and 
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1829.  Rickard  Burke,  who  proved  that  from  the  year 
"^^  1740  to  the  year  1763  Thomas  Gerald  Burke 
BATBMAN  cotttiuued  lu  possessloii  of  part  of  the  Tyaquin 
estate,  under  the  mortgages,  and  received  there- 
out 500/.  a  year  during  that  period;  and  that 
from  the  year  1763  Thomas  Gerald  fiurke  con- 
tinued in  possession  of  the  whole  estate,  and 
during  that  period  received  thereout  1,000/.  a 
year;  depositions  of  Cesear  Trench,  William 
Kelly,  and  Ulick  Burke  O'Brien,  proving  that 
from  the  year  1763  to  the  year  1773  Thomas 
Gerald  Burke  was  in  possession  of  the  whole  of 
the  Tyaquin  estate,  producing  1,000/.  a  year; 
evidence  that  Thomas  Gerald  Burke  protected 
his  possession  of  the  lands,  under  and  by  virtue 
of  the  mortgages,  against  various  proceedings 
and  elegits  which  were  adopted  against  the  lands ; 
a  settlement,  dated  1700,  executed  on  the 
marriage  of  Rickard  Burke,  (by  Thomas  Burke 
therein  described  as  tenant  for  life),  the  second 
son  of  Thomas  Burke  the  settler,  by  which  Tho- 
mas Burke  conveyed  several  lands,  and  among 
others  the  lands  of  Tyaquin^  to  the  use  of  him- 
self for  life,  remainder  as  to  a  part  of  the  lands 
to  Margery  his  wife  for  life,  as  a  jointure,  re- 
mainder as  to  the  other  lands  of  Tyaquin,  being 
the  mortgaged  lands  and  the  lands  of  Tample,  to 
the  use  of  Ulick  Burke  for  life,  with  remainder  to 
his  first  and  every  other  son,  remainder  to  Rickard 
Burke  for  life  with  remainders  over;  but  in  the 
deed  there  is  contained  a  power  of  revocation,  by 
which  the  settler  was  at  liberty  to  revoke  all  the 
limitations  therein  mentioned,  except  the  lands 
limited  in  jointure  to  Margery ;  a  deed  bearing 
date  the  10th  of  December,  1709,  and  executed 
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by  the  settler,  whereby  he  revoked  the  several      1829. 

uses,  estates,  and  limitations  aforesaid.  "^^H^ 

There  was  also  evidence,  that  after  the  execu-         ^' 
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tion  of  the  deed  of  1700,  the  heir  of  Rickard 
Burke  altered  the  words  in  the  power  of  revoca- 
tion :  ''  excepting  the  lands  limited  in  jointure  to 
Margery"  were  erased,  and  the  words  "  except- 
ing the  uses  limited  to  Rickard  and  the  heirs 
male  of  his  body''  substituted,  and  the  erasures 
appearing  upon  the  face  of  the  deed  were  admit- 
ted by  the  answers  of  Thomas  Gerald  Burke,  and 
of  the  Respondents  in  the  said  cause,  which  were 
given  in  evidence,  in  which  the  Respondents 
swear  that  the  heir  of  Rickard  Burke  having,  under 
the  deed  of  1700,  brought  an  ejectment  for  the 
recovery  of  the  Tample  estate,  the  Respondents 
tock  defence  thereto,  and  the  cause  was  tried  at 
Galway  in  the  year  1802,  and  the  Respondents 
protected  themselves  by  proving  the  deed  of  revo- 
cation, and  that  the  deed  of  1700  was  altered, 
and  thereupon  Respondents  obtained  a  verdict; 
settled  accounts  of  the  19th  of  October,  1733, 
purporting  that  Gerald  Burke  was  as  mortgagee 
in  possession  of  part  of  the  premises;  seques- 
tration grounded  on  the  decree  obtained  by  Sir 
Walter  Blake  against  Gerald  Burke,  under  which 
the  tenants  of  the  lands  were  served  with  orders 
to  pay  their  rents  to  the  sequestrators;  a  memo- 
rial of  a  lease  dated  the  1st  of  May,  1745,  whereby 
Thomas  Gerald  Burke  demised  to  Jeoffry  Davis 
the  l^ds  of  Carintarmap,  part  of  the  Tyaquin 
estate,  for  thirty-one  years,  at  40/.  per  year. 

The  cause  was  heard  on  report,  exceptions,  and 
merits,  on  the  25th  of  May,  1813,  when  it  was 
referred  back  to  the  Master  to  take  an  account  of 
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1829.  the  personal  estate  of  Glerald  Burke,  into  whose 
"  hands  the  same  came,  and  how  applied,  except 
••  such  part  thereof  as  was  alleged  to  consist  of  the 
mortgage  or  charge  on  the  Tyaqum  estate,  also 
on  account  of  the  debts  of  Gerald  Burke,  and  the 
priorities  ther^f,  and  whether  any  and  which 
thereof  was  paid\  and  when,  and  out  of  what  fund ; 
and  as  to  the  Defendant  John  Burke,  the  bill  was 
dismissed  without  costs,  and  the  Master  was  to 
rectify  his  report  pursuant  to  the  rules  so  made 
on  the  exceptions,  and  all  further  directions  were 
reserved  until  the  return  of  the  further  report, 
which  last  mentioned  decree  was  on  the  29th  of 
June,  18 15,  when  the  cause  came  on  to  be  re-heard 
upon  a  petition  presented  by  the  Plaintiff  by  the 
same  Court  affirmed. 

John  Burke  Bateman  having  died,  the  cause 
had  been  revived  against  the  Respondent  Thomas 
Burke  Bateman,  the  eldest  son  of  the  Respondents 
John  and  Mary  Bateman. 

It  was  contended  on  behalf  of  the  Appellants, 
that  the  original  decree,  the  rules  made  on  the 
exceptions  to  the  original  and  further  report,  and 
the  decrees  made  on  further  hearing  and  re-hear- 
ing, were  erroneous,  and  not  warranted  by  the 
pleadings  and  evidence,  and  ought  to  be  reversed. 

For  the  Appellants  :— 

As  to  the  rules  made  on  the  exceptions  and 
original  report,  there  were  sufficient  grounds, 
without  any  further  enquiry  as  to  the  receipt  of 
the  rents  of  the  mortgaged  premises  by  Thomas 
Gerald  Burke,  to  have  charged  him  with  the 
mortgage  debts,  as  assets  which  he  might  have 
received,    or    upon  the  ground  of  his  having 


KELLT 

V. 

BATEMAN. 


ON    APPEALS    AND    WRITS    OF    ERROR.  343 

Ireleased  the  mortgaged  premises  by  the  deed  of  1828. 
J  773,  which  deed,  though  fraudulently  contrived 
by  its  recitals  to  colour  and  conceal  the  truth,  was 
in  this  respect  contradicted  by  the  other  evidence 
in  the  cause,  and  was  executed  at  the  time  whea 
Catherine  Daly  claimed  those  securities  as  the 
assets  of  Gerald  Burke,  applicable  to  the  pay- 
ment of  the  demands,  and  while  Thomas  Gerald 
refused  to  give  the  discovery  touching  the  assets 
required  by  the  bill,  and  it  is  admitted  by  the 
defendants  in  their  answer,  to  have  been  a  frau- 
dulent deed,  the  result  of  which  was  to  give 
Thomas  Gerald  an  annuity  of  600/.  per  annum 
for  his  life,  to  release  all  accounts  of  what  he 
theretofore  received  out  of  the  mortgaged  pre- 
mises, and  to  extinguish  the  mortgagee,  to  the 
prejudice  of  Gerald's  creditors. 

As  to  the  rules  made  on  the  seven  exceptions  to 
the  last  report,  and  the  decree  founded  thereon, 
it  appeared  by  the  several  deeds,  securities, 
mortgages  and  accounts  between  Thomas  and 
Ulick  Burke,  and  Gerald  Burke,  that  Gerald 
Burke  was  himself,  as  mortgagee,  in  his  life  time 
in  possession  of  part  of  the  Tyaquin  estate,  inas- 
much as  in  the  accounts  he  gives  credit  for  certain 
rents  thereof;  although  it  is  alleged  in  the  defend- 
ant's exceptions  to  the  report,  that  Gerald  Burke 
did  not  enter  into  possession  of  the  estates  as 
mortgagee,  no  satisfactory  evidence  has  been  pro- 
duced by  the  defendants  to  shew  in  what  other 
right,  or  by  what  other  title  he  entered  into  pos- 
session. 

Although  the  defendants  in  their  exceptions  to 
the  report  relied  upon  the  fact  that  Thomas  Gerald 
Burke  did  not  hold  the  possession  of  the  premises 
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1828.  as  mortgagee,  contrary  to  the  admission  of 
Thomas  Gerald  Burke  himself,  made  by  the  seve^ 
ral  proceedings,  and  by  which  admissions,  as  his 
representatives,  the  Defendants  are  concluded-* 
yet  even  admitting  the  Defendants  not  to  be  so 
concluded,  they  have  given  no  satisfactory  evi- 
dence in  answer  to  the  admissions,  and  the  several 
documents  so  produced  and  proved  in  the  cause. 

The  Defendants,  in  their  exceptions  supposed 
that  such  possession  was  not  referable  to  the 
title  of  Thomas  Qerald  Burke  as  mortgagee,  or 
under  the  securities,  but  they  gave  no  satis&ctory 
evidence  in  support  of  their  exceptions. 

The  Respondents  in  the  Master's  office,  im- 
peached for  fraud  and  want  of  consideration,  the 
several  securities  and  accounts  under  which  Tho- 
mas Gerald  Burke  entered  into  possession  of  the 
Tyaquin  estate,  and  for  that  purpose  referred  to 
a  bill  filed  by  Ulick  Burke  the  mortgagor,  against 
Gerald  Burke,  impeaching  these  securities,  but 
it  was  not  proved  that  he  obtained  any  relief  upon 
the  bill,  nor  was  any  evidence  given  to  impeach 
the  securities. 

It  was  further  made  clearly  to  appear  that 
Ulick  Burke  could  not  have  been  tenant  for  life, 
inasmuch  as  Ulick  died  in  the  year  1750,  and 
from  thence  until  the  year  1773,  a  period  of  twenty- 
three  years,  it  appeared  in  evidence  in  the  cause, 
that  Thomas  Gerald  Burke  protected  his  posses- 
sion against  Rickard  and  Thomas  Rickard  Burke 
under  the  mortgages  against  the  most  adverse 
proceedings,  all  of  which  were  proved  in  the 
cause  and  before  the  Master. 

The  Respondent  by  the  (exceptions  relied  upon 
the  fact  that  the  possession  of  Thomas  Gerald 
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Barke  was  not  as  Mortgagee  of  the  Tyaquin      1828. 
estate,  yet  the  Plaintiff  gave  the  most  decisive 
evidence  to  shew  that  Thomas  Gerald  Burke  was 
in  possession  of  the  lands  as  mortgagee  for  his 
own  benefit. 

It  was  contended  by  the  exceptions,  that 
Thomas  Gerald  Burke  had  not  received  from  the 
lands  so  much  as  the  Master  had  by  his  report 
stated  him  to  have  received,  yet  no  satisfactory 
evidence  was  given  by  the  Respondents  to  shew 
what  he  did  receive  from  the  lands,  and  there  was 
given  by  the  Plaintiff  the  most  satisfactory  evi- 
dence that  could  be  expected  after  a  period  so 
remote,  to  shew  the  amount  of  the  rents  received 
by  Thomas  Gerald  Burke;  but  supposing  that 
such  evidence  was  defective,  Thomas  Gerald 
Burke,  in  his  first  and  second  answers  to  the  bills 
of  1771,  filed  by  Catherine  Daly,  having  refused 
to  set  out  an  account  of  the  rents  received  by  him 
out  of  the  mortgaged  premises,  and  while  he  thus 
refused  to  render  such  account,  having  executed 
the  deed  of  the  4th  of  November,  1773,  thereby 
releasing  to  the  heir  of  Rickard  the  mortgaged 
premises  in  consideration  of  500/.  a  year,  granted 
to  Thomas  Gerald  Burke  for  life,  and  which  he 
executed  pending  the  bill  of  1771,  must  be  con- 
sidered as  haying  admitted  that  he  had  received 
the  entire  amount  of  such  mortgaged  sum,  and 
was  liable  in  his  life  time,  and  that  the  Respon*' 
dents,  as  his  personal  representatives  and  devisees, 
are  now  liable,  as  if  the  whole  of  the  mortgage 
debt  had  come  to  the  hands  of  Thomas  Gerald 
Burke. 

The  Defendants  before  the  Master  relied  par- 
ticularly upon  the  recitals  in  the  deed  of  1773,  as 
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1828.      shewing  that  Thomas  Gerald  Burke  was  in  pos* 
^  session  of  the  lands,  under  the  unregistered  set- 

RMAM  tlen^ent  of  the  4th  of  July,  1711,  alleged  to  have 
been  executed  on  the  marriage  of  Gerald  Burke 
with  Mary  Davis,  and  that  by  the  settlement  it 
was  covenanted,  that  the  fortune  of  Mary  Davis, 
amounting  to  2,000/.  should  be  laid  out  in  the 
names  of  trustees  therein  mentioned  in  the  pur- 
chase of  land  or  on  securities ;  and  they  alleged 
that  part  or  all  of  the  fortune  of  Mary  Davis  was, 
pursuant  to  the  covenant,  laid  out  in  the  mort- 
gages of  the  Tyaquin  estate,  but  no  evidence  of 
that  fact  was  given  by  the  Respondents,  and  it 
appeared  from  the  settled  accounts  and  evidence 
given  in  the  cause  that  no  greater  sum  than  483/. 
of  the  fortune  of  Mary  Davis  was  laid  out  upon 
any  securities  charged  upon  any  part  of  the  Tya- 
quin estates,  which  consisted  of  sixteen  deno- 
minations, and  that  the  same  was  only  chargeable 
upon  three  denominations  thereof,  namely,  Ty- 
axon,  Knockbrac,  and  Knockaniskirtane ;  and  it 
also  appeared  that  the  mortgages  and  securities 
were  taken  in  the  name  of  Gerald  Burke,  and  not 
in  the  name  of  the  trustees  of  the  settlement,  and 
from  the  nature  of  the  accounts  and  the  dealings 
between  the  parties,  it  appears  that  the  sums  were 
advanced  by  Grerald  Burke  himself,  to  and  for  the 
use  of  Thomas  and  Ulick  Burke,  and  not  by  the 
trustees  of  such  settlement ;  and  by  the  Master's 
first  report  it  was  reported,  and  not  excepted  to, 
that  a  sum  of  7,834/.  remained  due  upon  the  foot 
of  the  mortgages  and  securities  at  the  time  of  the 
death  of  Gerald  Burke,  so  that  even  if  the  whole 
of  the  fortune  of  Mary  Davis  (of  which  Gerald 
was  entitled  to  a  use  for  life)  was  lent  out  upon 
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the  securities,  still  there  was  exclusive  thereof  a  •^®^- 
sum  remaining,  due  thereon,  sufficient  to  pay  the  kbllt 
then  Plaintiff's  demand,  besides  that  in  the  answer 
of  Thomas  Gerald  Burke,  it  is  sworn  by  him  that 
a  part  of  the  fortune  was  laid  out  in  the  purchase 
of  lands,  and  it  appears  in  addition  that  the  mar- 
riage settlement  never  was  registered,  and  so 
could  not  affect  the  claims  of  the  Plaintiff  under 
the  mortgages  and  securities,  and  also  that  the 
marriage  settlement  was  fraudulent,  because  al- 
though it  appeared  in  evidence  that  at  the  date  of 
the  settlement,  Gerald  was  considerably  in  debt, 
yet  the  articles  covenanted  that  all  his  future  ac- 
quisitions should  be  applied  to  the  uses  of  the 
settlement. 

The  Respondents  relied  upon  a  supposition  that 
Thomas  Gerald  Burke  was  in  possession  of  the 
Tyaquin  estate,  as  guardian  of  John  Burke,  the 
son  of  Thomas  Rickard  Burke,  yet  no  evidence 
was  given  of  such  fact  of  guardianship,  on  the  con- 
trary such  &ct  was  clearly  disproved  by  evidence 
of  various  hostile  proceedings  which  had  been 
carried  on  between  Thomas  Gerald  Burke  and  the 
Tyaquin  family,  and  at  all  events  as  Thomas 
Gerald  Burke  was  administrator  of  his  father, 
whose  creditor  had  a  bill  depending  to  make  the 
mortgage  assets,  it  would  have  been  his  duty  to 
have  retained  the  amount  of  the  debts  out  of  the 
rents,  as  an  incumbrance  payable  thereout. 
:  The  Respondents  in  their  answers  in  the  cause, 
have,  not  relied  upon  the  matter  by  which  they 
endeavoured  to  sustain  their  exceptions,  but  on 
the  contrary,  by  their  answers  to  Edmond  Kelly's 
bill,  they  have  insisted  that  the  mortgages  and 
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securities  were  the  fands  applicable  to  the  pay^ 
ment  of  Edmond  Kelly's  demand. 

For  the  Respondents — 

The  Appellant,  and  those  through  whom  she 
claims,  have  neither  taken  those  steps  which 
they  ought  to  have  done  to  enter  up  satisfaction 
of  certain  judgments,  mentioned  in  the  award  of 
1738,  nor  have  they  brought  those  parties  before 
the  Court  whom  they  were  bound  to  bring  before 
it,  before  they  can  have  that  ben^t  of  the  award 
of  1738,  which  is  now  claimed.  The  case  now 
attempted  to  be  established  by  the  Appellant  and 
her  late  husband,  Edmond  Kelly,  is  essentially 
different  from  that  which  was  made  and  argued  on 
behalf  of  the  Appellant,  and  those  through  whom 
she  claims,  when  it  was  first  heard  and  deter- 
mined by  the  Court  below.  Sufficient  legal  evi- 
dence has  not  been  produced,  that  any  part  of 
the  personal  estate  of  Gerald  Burke,  or  any  part 
of  the  personal  estate  of  Thomas  Gerald  Burke^ 
except  what  has  been  admitted  by  the  Respon- 
dent Mary  Bateman,  ever  came  into  the  posses* 
sion  of  any  of  the  Res^ndents ;  or  to  shew  at 
this  distance  of  time  when,  or  how  long,  or  of 
what  parts  of  the  Tyaquin  estate,  Gerald  Burke 
or  his  son  Thomas  Gendd  Burke  was  possessed, 
or  what  was  the  amount  of  the  rents  and  profits 
thereof,  then  received  by  either  of  them;  or 
whether  any  part  thereof  was  applied  by  eilfier 
of  them,  in  discharge  of  the  securities  mentioned 
in  the  Master's  last  report,  or  to  their  own  use ; 
or  that  any  of  such  rents  and  profits  have  come  to 
the  hands  of  any  of  the  Reispondents. 
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,  All  the  evidence^  oral  as  well  as  documentary, 
which  has  been  produced,  goes  to  prove,  that  all 
the  rents  and  profits  of  the  Tyaquin  estate  which 
Gerald  Burke  or  his  sen  Thomas  Gerald  Burke 
received,  were  received  by  them  not  as  mortga- 
gees, but  as  purchasers  under  the  marrifige  settle- 
ments of  Gerald  aqd  Mary  Burke,  and  that  such 
rents  and  profits  are  not  answerable  for  any  part 
of  the  Appellant's  claim. 

The  endless  delays  which  have  taken  place  in 
the  prosecution  of  the  suit,  by  rendering  it  im- 
possible for  the  Respondents,  from  lapse  of  time, 
and  firom  the  multitude  and  intricacy  of  the  trans- 
actions which  have  occurred  between  all  the 
parties  connected  with  the  cause,  to  produce  the 
vritnesses,  books,  papers  and  accounts,  and  parti- 
cularly the  account  of  the  sales  of  wood  during 
the  years  1718,  1719,  and  1720,  which  would 
have  enabled  them  at  an  earlier  period  to  destroy 
or  reduce  the  balance  which  the  award  of  1738 
finds  due  by  Gerald  Burke^  amount  to  a  degree  of 
laches,  which,  when  $9ken  jn  conjunction  with 
the  Appellant's  and  Edmond  Kelly's  acquiescence, 
from  25th  May,  1815,  to  the  lOth  of  February, 
1824,  in  the  Ghancdior's  decree  on  the  present 
exceptions  and  merits  of  the  cause,  do  in  equity 
and  good  conscience  constitute  a  valid  bar  to  the 
present  claim. 
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The  Respondents  also  raised  an  objection  for 
want  of  parties,  because  the  bill  had  been  dis- 
missed as  against  John  Burke»  who  held  the 
estate  claimed  by  the  Appellants  as  part  of  the 
assets  of  Gerald  Burke ;  and  it  being  an  appeal 
against  the  whole  xlecree,  it  might  in  some  events 
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1828.      became  necessistry  to  resort  to  his  estate,  that  is  of 
""^^ll^     a  party  not- present  in  the  appeal,  and  to  direct  a 
^*         sale  in  his  absence. 

BATEMAN. 

On  this  point  the   counsel  for  the  Appellant 
contended,  that  the  appeal  in  substance  was  con- 
fined to  the  matter  of  the  exceptions ;  that  the 
present  object   was    mere    matter    of  account 
against  the  representative  of  a  party  who  had  re* 
ceived  the  rents  as  mortgagee :  and  as  to  the  con- 
sequent liability  of  any  other  party  in  a  given 
event,  it  was  matter  of  subsequent  proceeding : 
that  where  the  question  in  a  cause  relates  to  a 
debt  received  by  an  executor,  it  is  not  necessary 
that  the  debtor  should  be  a  party :  that  for  the 
purposes  of   the    present  appeal,   they   would 
waive  the  relief  against  the  heir  of  the  mort- 
gagor; that  the  representative  of  the  mortgagee 
could  not  be  affected  by  the  presence  or  absence 
of  the  heir,  in  the  question  of  taking  the  account; 
that  it  was  contrary  to  the  course  of  equity  to 
adjudicate  equities  between  co-defendants ;  that 
upon  a  question  of  devastavit,  it  was  sufficient  to 
bring  before  the  Court  the  party  charged  with  the 
delinquency,  and  it  could  not  be  necessary  to 
bring  other  parties,  as  for  instance,  a  debtor  to 
whom  the  personal  representative  had  released  a 
debt. 


Upon  this  question,  in  the  course  of  the  discus- 
sion, the  Lord  Chancellor  made  the  following  ob- 
servations : — 

According  to  the  pleadings,  the  appeal  is  in 
fact  against  the  original  as  well  as  the  subsequent 
decrees:  the  Appellants,  in  case  of  a  deficiency 
of  assets,  ask  for  a  sale  of  the  estate  now  held 
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by  John  Burke.  I  do  not  at  present  understand 
upon  what  ground  the  bill  was  dismissed  against 
him.  Suppose  there  should  not  be  assets  other- 
wise, then  the  mortgaged  property  may  be  liable. 
The  Appellants  must  have  made  John  Burke  a 
party,  because  they  contended  that  he  was  not 
entitled  to  hold  the  property  under  the  conveyance 
to  his  ancestors  by  Thomas  Gerald  Burke.  The 
bill  was  dismissed  as  against  John  Burke.  How 
then  can  the  Appellants  have  a  right  to  appeal 
against  a  decree  which  includes  such  a  dismissal 
without  calling  John  Burke  before  the  House,  as  a 
party  to  the  appeal  ?  In  this  view,  suppose  the 
appeal  was  not  against  the  whole,  but  only  a  part 
'  of  the  decree,  would  not  John  Burke  be  equally 
a  necessary  party  ?  The  Appellants  certainly  in 
their  pleadings  in  the  Court  below  prayed  relief 
against  John  Burke.  If  they  consent  to  abandon 
that  part  of  the  relief,  and  to  confine  the  appeal 
to  the  question  of  the  account  against  the  execu- 
tor, the  case  might  perhaps  proceed,  as  if  the  bill 
had  originally  prayed  only  relief  against  the  ex- 
ecutor 


On  the  28th  of  July,  the  Lord  Chancellor  af- 
firmed the  judgment,  observing  only,  that  he  had 
looked  attentively  through  the  papers,  and  saw 
no  reason  to  disturb  the  judgment. 
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Judgment  affirmed. 
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(court  of  chancery.) 

David   Rutledge,  and  William>    j^/^^,^ 
RuTLEDGE,  an  Infant    -     -     -     3    ^'^ 


AoBEUT  Rutledge 


Respondent. 


P.  being  possessed  of  laads  for  a  term  of  lives,  with  a  covenant 
for  perpetual  renewal »  by  articles  made  upon  the  marriage  of 
his  son  in  the  year  17489  covenanted  to  convey  his  estate  and 
interest  in  the  lands  to  W.  and  other  trustees,  to  the  use  of 
biraself  for  life*  remainder  to  the  use  of  his  son  T.  for  life^ 
remainder,  subject  to  a  jointure,  to  the  sons  of  the  marriage ' 
successively  in  tail  male,  reversion  to  P.  the  settler. 

In  1749  the  reversion  of  the  lands  subject  to  the  lease,  was 
granted  to  W.  as  trustee  for  P.  to  whom  it  was  soon  afterwards 
granted  over  by  W« 

P,  by  his  will,  dated  iu  1766,  devised  all  his  real  estate,  including 
his  Itflses  for  lives,  in  trwt  for  T.  his  son,  for  life,  remainder 
to  P.  (son  of  T.)  his  grandson  for  life,  remainder  to  the  sons  of 
P.  the  grandson  successively  in  tail  male,  with  divers  remain- 
ders over,  reversion  to  the  hfeirs  of  P.  the  devisor.  The  tes* 
tator  by  his  will  declared,  that  *'  If  his  grandson  P.  sfaooM 
**  not  settle  such  interest  in  that  part  of  the  lands  which  was 
**  settled  on  his  father's  intermarriage,  and  which  he  would 
'*  become  entitled  to  on  the  testator's  and  his  father's  decease, 
*'  to  the  uses  to  which  the  testator^s  estates  were  thereby  limited 
<<  upon  the  desire  of  his  fadier,  his  son  T.  at  lus  will  and 
**  pleasure,  and  in  his  discretion,  might  and  was  by  the  will 
**  empowered  to  deprive. P.  the  grandson  of  the  life  estate  in 
**  the  lands  thereby  limited  to  him,  so  as  such  deprivation 
*<  should  not  alter  the  limitations  in  remainder; "  and  iu 
"  a  subsequent  clause  he  having  provided,  **  that  in  case  his 
**  grandson  P.  happened  to  die  without  issue  male,  and 
**  should  settle  the  interest  which  was  settled  on  his  father*^ 
**  marriage  in  part  of  the  real  estates  of  the  testator,  and  to 
**  the  same  uses  as  limited  by  the  will,  so  that  his  acquisitions 
**  should  go  together,"  he  gave  to  P.  a  power  to  charge  the 
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f  lands  devised  with  portioDS  for  daaghters,  and  in  a  subseqaent 
part  of  the  will  he  gave  a  power  to  P.  to  charge  a  jointure 
upon  the  real  estate  of  inheritance  thereby  limited  to  him, 
provided  he  settles  his  said  interest  in  part  of  the  real  estate 
to  the  uses  therein  mentioned. 

P.  the  testator  died  in  1769.  T.  his  son  entered  upon  Uie  lands 
under  the  limitations  of  the  will,  and  remained  in  possession 
during  his  life.  In  1776,  T.  and  P.  the  grandson  upon  the 
occasion,  and  in  consideration  of  his  marriage' and  a  portion, 
conveyed  the  term  for  lives  with  the  right  of  covenant  for 
perpetual  renewal,  in  trust  to  secure  a  jointure  to  the  wife^ 

'    and  subject  diereto  for  the  use  of  T.  for  life,  remainder  to 

.  P.  for  life,  remainder  to  secure  another  jointure,  and  subject 
thereto  to  the  sons  of  the  marriage,  and  in  default  of  issue 
male,  to  the  trustees  for  a  term  to  raise  portions  for  daughters, 
and  subject  thereto  for  T.  in  fee. 

Upon  a  bill  filed  by  a  party  claiming  under  this  settlemeut 
against  parties  claiming  the  reversion,  to  compel  a  specific 
performance  of  the  covenant  for  renewal,  held,  that  accordr 
ing  to  the  limitations,  and  upon  the  events  above  stated,  the 
term  of  the  lands  was  not  merged  in  the  fee;  that  no  case  of 
election  arose  upon  the  will  of  Pefter  Rutledge,  binding  tbos^ 
who  took  under  that  will  to  leave  the  term  in  question  to  go 
according  to  the  limitations  of  the  will. 


1838. 
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The  Right  Honourable  Henty  Bingham,  and 
John  Bingham  his  eldest  son,  by  indentures  of 
lease  and  re-*lease,  bearing  date  the  2d  and  3d  of 
April,  1736,  released  and  demised  to  Peter  Rul^ 
ledge,  and  his  heirs,  towns  and  lands  in  the  county 
of  Mayo,  with  the  appurtenances,  to  hold  to  the 
said  Peter  Rutledge,  his  heirs  and  assigns,  for  the 
lives  of  the  said  Pet&f'  Rutledge,  and  of  Thomas 
and  William  Rutledge,  his  sons,  at  and  under  the 
yearly  rent  of  160/.  with  a  coTenant  for  the  per- 
petual renewal  of  the  said  tarm  of  lives,  on  pay^ 
flsent  of  the  sum  of  1/.  8^.  as  a  fine  upon  the  iall 
of  each  life. 
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1828.  By  articles  of  agreement^  executed  previous  to 

and  in  consideration  of  the  marriage  of  the  said 
Thomas  Rutledge,  the  son  of  the  said  Peter  Rutkdge, 
with  Mary  Reddington,  bearing  date  the  10th  of 
November^  1743,  and  made  between  the  said 
Peter  Rutledge  and  Thomas  Rutledge,  of  the 
first  part ;  Thomas  Reddington  and  the  said  Mary 
Reddington,  of  the  second  part;  and  William 
Rutledge  and  Nicholas  Reddington,  of  the  third 
part;  the  said  Peter  Rutledge,  among  other 
things,  covenanted  thereafter  to  convey  his  in- 
terest in  the  said  lands,  subject  to  the  said  rent 
and  renewal  fines,  unto  the  said  William  Rutledge 
and  Nicholas  Reddington,  and  their  heirs,  to  the 
use  of  himself  the  said  Peter  Rutledge,  for  life, 
with  remainder  to  the  said  Thomas  Rutledge, 
for  life;  and  from  and  after  his  death,  to  secure  a 
certain  annual  sum,  by  way  of  jointure,  for  the 
said  Mary  Reddington,  and  subject  thereto,  to 
the  use  of  the  first  and  other  sons  of  the  said 
Thomas  Rutledge  and  Mary  Reddington,  in  tail 
male ;  and  in  failure  of  such  issue  male,  to  the 
use  of  the  said  Peter  Rutledge,  his  heirs  and  as- 
signs. 

No  conveyance  was  executed  in  pursuance  of 
the  articles. 

Henry  Bingham  died  about  the  year  1747^ 
leaving  John  Bingham,  his  eldest  son  and  heir  at 
law,  who  thereupon  became  alone  seised  in  fee 
of  the  said  lands,  subject  to  the  lease. 

By  a  private  Act  of  the  Parliament  .of  Ireland^ 
passed  in  the  year  1747,  all  the  estate  and.  in- 
terest of  John  Bingham,  and  the  fee  and  inherit 
tance  of  the  lands  subject  to  the  lease,  together 
with  other  lands,  were  vested  in  certain  persons 
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therein  named,  in  trust  for  sale ;  and  the  Trustees,      1828. 
in  exercise  of  the  powers  thereby  in  them  vested,     ^JI^JI^b 
by  indenture  of  lease  and  release,  bearing  date    ^„^;„„ 
respectively  the  12th  and  13th  of  May,  1749,  in 
consideration  of  the  sum  of  6,644/.   10^.  con* 
veyed  and  released  all  the  lands  comprised  in  the 
indenture  of  the  3d  of  April,   1736,  and  also 
several  other  denominations  of  land,  situate  in 
the  counties  of  Mayo  and  Galway»  to  William 
Rutledge,   of  the  city  of  Dublin,  merchant,  to 
hold  to  him  his  heirs  and  assigns. 

The  conveyance  made  to  William  Rutledge 
was  in  trust  for  Peter  Rutledge,  and  the  consi- 
deration money  was  the  money  of  Peter  Rut- 
ledge; and  accordingly  William  Rutledge,  by 
indentures  bearing  date  respiectively  the  19th  and 
20th  of  June,  1749,  and  by  a  fine*  afterwards 
levied  in  Easter  term  1751,  released  and  conveyed 
all  the  lands,  and  the  fee  and  inheritance  thereof, 
unto  and  to  the  use  of  Peter  Rutledge,  his  heirs 
and  assigns. 

Peter  Rutledge,  by  his  will,  bearing  date  the 
3d  of  December,  1766,  bequeathed  to  his  only 
son  the  said  Thomas  Rutledge,  all  his  leases  for 
lives  and  years,  and  all  other  his  personal  estate, 
subject  to  certain  pecuniary  legacies ;  and  he 
gave  and  devised  all  his  real  estate  of  inheritance 
in  the  counties  of  Mayo  and  Galway,  to  Thomas 
Lindsey  and  Franciis  Lambert,  and  the  survivor 
of  them,  and  the  heirs  of  such  survivor,  upon  the 
trusts  following  (that  is  to  say;)  to  the  use  of 
Thomas  Rutledge  for  life,  and  from  and  after  his 
decease,  as  to  the  estates  of  inheritance  in  the 
county  of  Mayo,  to  the  use  of  Peter  Rutledge 
the  younger  (the  only  son  of  the  said  Thomas 
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laae.  Jtutledge,  by  Mary  his  wife)  for  life,  with  re^ 
^^^g  jnainder  to  his  first  and  other  sons  in  tail  male; 
•iTuoK.  ^^^  remainder  to  the  testator's  grandscm  Richard 
Rutledge  for  life;  with  remaiader  to  his  &rst  aod 
other  sons  in  tail  male ;  with  remainder  to  the  tes- 
tator's nephew,  William  Rutledge,  for  life ;  with 
remainder  to  his  first  and  other  sons  in  tail  male ; 
with  remaioder  to  the  said  testator's  nephew  the 
Appellant*  David  Rutledge  for  life ;  with  remain- 
der to  his  first  a^d  other  sons  in  tail  male ;  with  the 
reversion  to  the  right  heirs  of  the  said  testator  for 
ever ;  and  as  to  the  said  estates  of  inheritance  in 
the  county  of  Gal  way,  from  and  after  the  decease 
of  the  said  Thomas  Rutledge,  the  said  testator 
devi3ed  the  isame  to  the  use  of  Richard  Rutledge 
for  life,  remainder  to  his  first  and  other  sons  in 
tail  male,  with  semainder  to  the  sfdd  Peter  Rut- 
ledge the  younger,  for  life ;  remainder  to  his  first 
and  other  scms  in  tail  m^Ie,  with  lil^e  limitations 
over,  as  were  before  declared  respecting  the  said 
estates  of  inheritance  in  the  county  of  Mayo. 
The  will  contained  the  following  dedaratioa :  ''  I 
«'  also  devise,  and  my  will  is,  th^t  if  my  grandson, 
''  Peter  Rutledge,  should  happen  to  nkarry  in  the 
**  lifetime  of  his  said  father,  the  said  Thoraas 
^'  Rutledge,  without  the  cooseot  of  the  said 
'<  Thomas  Rutledge,  or  that  my  said  grandsmi 
**  should  not  settle  such  interest  in  part  of  said 
"  lands  which  w^  settled  on  his  father's  inil^r- 
**  marriage,  and  which  my  said  gmndson  will  bcr 
^'  come  entitled  to  after  his  said  faither's  and  my 
^'  decease,  to  the  uses  which  my  said  estates  are 
*'  hereby  limited  upon  the  desire  of  ,bis  saiid 
^'  father;  in  either  of  such  cases,  my  said  son^ 
*'  Thomas  Rutledge,  at  his  will  and  pleasure,  arid 
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*'  iu  his  discretion,  may  and  is  by  this  my  will, 
^'  empowered  to  deprive  him  of  the  use  for  life 
*'  thereby  limited  to  him  of  my  es^tates^  so  as 
"such  depriyation  shall  pot  otherwise  alter  the 
<«  odier  uses  hereby  limited  of  my  said  estate  of 
*^  inheritance,  to  my  said  grandson  Richard  Rut^ 
^'  ledge,  and  my  said  nephews  William  and  David 
'^  Rutledge,  and  their  respective  heirs  male ;  and 
''  I  further  will  anddevise,  that  if  my  said  nepfaaw, 
**  William  Rutledge,  shall  not  limit  his  estate  of 
^'  inheritance,  in  case  of  fedhire  of  issue  male  in 
*'  himsdf,  to  my  said  son  and  grandson,  and  jtheir 
«« issue  male,  so  as  his  estate,  under  proper 
'*  charges,  shall,  upon  bis  decease  without;  issue 
^*  male,  come  to  be  enjoyed  by^my  said  son  and 
**  grandsons,  and  tb^  issue  male,  and  their  Tespec>- 
'^  tive  heirs  in  strict  settlement,  then  and  in  sudi 
«« case  the  limitation  herein  to  him,  and  his  heirs 
**  male  to  cease,  and  be  null  and  void,  any  thing  in 
«  this  my  wUl  to  the  contrary  notwithstanding; 
*^  I  idso  devise,  and  my  will  is,  that  if  my  said 
*^  gmndsQD,  Peter  Rutledge,  should  happen  to 
**  die,  leaving  310  issue  male  of  his  body,  lawfidly 
^'  begotten,  living  at  the  time  of  his  decease,  or 
^'  who  shall  attain  the  age  of  twenty-one  years> 
^*  so  as  my  real  estate  of  inheritance  in  the  county 
'^  of  Mayo,  should  come  to  he  enjoyed  by  the 
''  said  Richard  Rutledge,  my  grandson,  that  my 
**  said  real  estate  of  inheritance  in  the  county  of 
''  Mayo,  shall  stand  charged  with  and  subject  to 
^'  the  payment  of  1,000/.  to  te  for  my  third 
^'  grand-daughter,  Frances  Rutledg)e,,ftnd  the  wm 
^'  of  1,000/.  to  and  for  my  fourth  grand-daughter 
^<  Mary  Rutkdge,  dau^bterof  myaaid  son  Thomas 
^'  Rutledge^  as  and  for  their  portions ;  but  incase 


BUTLBP6IS 

V, 


3S8  CA$£S   IN   THE    HOU$£    OF   LORDS 

1828.      '*  my  said  third  ^nd  fourth  grand-daughtears,  or 
MM^E    '*  either    of  them,    marry  in  my  lifetime,    my 
•UTLEDOB     *'  ^^^^  ^^*  *^^*  ™^y  ^^^  legacy,  as  to  such  of  them 
'*  as  should  so  marry,  shall  cease;  and  in  case 
''  m^  said  grandson,  Peter  Rutledge,  should  hap- 
"  pen  to  die  without  issue  male  as  aforesaid,  and 
**  that  he  should  settle  the  interest  aforesaid  in 
''  part  of  my  said  real  estate  of  inheritance,  which 
"  was  settled  as  aforesaid  on  his  father's  inter- 
''  marriage,  to  the  same  uses  of  this  my  will,  so 
*^  as  my  acquisitions  should  go  together,  and  my 
*'  said  grandson  should  leave  one  or  more  daughter 
"  or  daughters  lawfully  begotten,  who  shall  arrive 
"  at  the  age  of  twenty-one  years,  or  be  married, 
"  then  I  give  my  said  grandson,  Peter  Rutledge 
"  a  power  of  charging  my  said  real  estate  in  the 
"  county  of  Mayo  with  the  sum  of  3,000/.  to- 
*'  wards  the  portion  or  portions,  or  preferment  of 
**  such  daughter  or  daughters;  and  in  case  my 
*'  said  grandson,  Richard  Rutledge,  should  hap- 
**  pen  to  die  without  issue  male,  so  as  my  real 
*'  estate  of  inheritance  aforesaid,  under  the.limi- 
.  **  tations  of  my  will,  should  come  to  be  enjoyed 
*'  by  the  said  William  Rutledge  or  David  Rut- 
"  ledge,  or  their  or  either  of  their  issue,  then  I 
*'  devise  and  bequeath,  and  my  will  is,  that  my 
'*  said  real  estate  of  inheritance  shall  stand  charged 
''  with  the  sum  of  5,000/.    payable  and  to  be 
*'  paid  on  that  contingency  to  and  amongst  my 
"  grand-daughters  Elizabeth  Ormsby,  otherwise 
**  Rutledge,  eldest  daughter  of  my  said  sonThomas 
''  Rutledge,  and  his  third  and  fourth  daughters 
**  Frances  and  Mary,  and  to  my  grand-daughters 
'*  Jane  and  Elizabeth  Rutledge,  daughters  of  my 
"  said  son  William  Rutledge,  deceased,  share 
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"  and  share  alike,  that  is  to  say,  1,000/.  a  piece      1828. 

**  to  each  of  my  said  grand-daughters,  upon  the 

**  contingency  aforesaid  ^    I    fiirther  devise  and 

**  bequeath,  that  my  said  real  estate  of  inhe- 

"  iritancc    in  the  county  of   Galway  slifdl,  im- 

*^  mediately  upon  or  after  the  decease  of.  my  said 

'^  eldest  son  Thomas  Rutledge,   stand  charged' 

''  and  be  subject  to  the  payment  of  400/.  ster- 

''  ling,  to  and  for  my  said  grand-daughter  Jane 

*'  Rutledge,  and  the  sum  of  200/.  to  and  for  my 

''said  grand-daughter  Elizabeth  Rutledge,  to- 

**  wards  their  portions  and  preferment  in  mar- 

''  riage;  and  I  do  hereby  authorize  and  empower 

"my  said  son  Thomas  Rutledge,  and  his  son,  and 

'^  my  said  grandson  Peter  Rutledge,  after  the 

^*  death  of  my  son  Thomas  Rutledge,  provided  he 

''  settles  his  said  interest  in  part  of  the  said  real 

''estate  to  the  uses  herein  mentioned,  to  settle  a 

"  jointure,  chargeable  and  payable  out  of  my  said 

"  real  estate  of  inheritance,   limited  to  him  as 

"  aforesaid,  or  to  charge  the  said  real  estate  of 

"  inheritance  so  limited  to  him,  with  any  annuity 

"  or  yearly  sum  not  exceeding  the  yearly  sum  of 

*f  300/.  as  a  provision  for  any  wife  he  the  said 

"  Peter  shall  or  may  marry/' 

The  testator,  by  his  said  will,  empowered  his 
grandson,  Richard  Rutledge,  to  settle  such  join^ 
tare  as  therein  mentioned ;  and  also  empowered 
such  persons  as  should  respectively  become 
seised  of  the  real  estates  of  inheritance  under 
the  will,  to  make  such  leases  of  the  estates  of 
inheritance  as  in  the  will  mentioned ;  and  also 
gave  to  Thomas  Rutledge  a  power,  "  by  any  deed 
"  or  writing,  to  be  by  him  executed  and  attested 
"by  two  or  more  credible  witnesses,  to  charge  or 
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1828.      '<  encumber  his  said  real  estate  of  iDherita&Qe»  in' 
rII^II^b    *'  the  county  of  Mayo,  with  any  sum  or  sums  of 
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V-  «  money  not  exceeding  in  the  whole  the  sum  of 
*'  5,000/.  to  go  to  such  use  and  uses,  and  such  pur- 
"  poses  as  the  said  Thomas  shall  think  proper  and 
<'  fit  to  charge  the  same  for;  and  he  thereby  fur- 
''  ther  authorized  and  empowered  his  son  Thomas 
*•  Rutledge,  by  any  deed  or  writing>  to  be  by  him 
'*  executed  and  attested  by  two  or  more  credible 
''  witnesses,  to  charge  or  encumber  his  said  real 
"  estate  of  inheritance,  in  .the  county  of  Mayo, 
''  with  any  sum  of  money  not  CTCeedhig  the  sum' 
"  of  3,0001.,  with  lawful  interest  for  the  same, 
''  to  be  Tested  in  the  purchase  of  lands  or  por- 
'*  manent  interests,  which  he  is  to  leave  or  settle 
"  on  his  son  Peter,  and  his  heirs,  in  strict  settle- 
''  ment,  provided  he  marries  with  his  said  father's' 
*'  consent,  as  before,  or  otherwise  such  purchase 
''to  ga  to  the  other  uses  herein  limited,  if  said' 
"  Thomas  should  not  think  fit  to  limit  the  same 
*'  to  his  said  son."  And  the  testator,  by  his  will, 
appointed  his  said  son  his  sole  exiecutor. 

The  testatOT  died  in  the  year  1709.  Iliomas 
Rutledge  proved  the  will,  possessed  himself  of  the 
personal  property,  and  entered  into  and  became 
seised  of  the  several  lands  and  estates  limited  to 
his  use,  and  continued  in  the  possession  thereof, 
under  the  limitations  in  the  will,  until  the  time  of 
his  death. 

By  indentures  of  lease  and  release,  bearing  date 
the  7th  and  8th  of  August,  1776,  and  made  upon 
the  marriage  of  Peter  Rutledge  with  Catherine 
Bloomfield,  between  Thomas  Rutledge  and  Peter 
Rutledge  the  younger,  of  the  first  part ;  John 
Bloomfield  and  Catherine  Bloomfield  his  daugh- 
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•  ter,  of  the  second  part ;    Sir  Charles  Bm^am      1828. 
and  Bobert  Lord  Viscount  Jocelyn,  of  the  third    ^^^^ 
part;   and  Robert  Waller  and  William  Rutledge,         *^- 
of  the  fourth  part ;  after  reciting  the  indenture  of 
tiie  3d  of  April,   1736,  Thomas  Rutledge  and 
Peter  Rutledge,  in  consideration  of  the  marriage, 
and  of  the  marriage  portion  of  Catherine  Bloom- 
field,  conveyed  to  Sir  Charles  Bingham  and  Lord 
Viscount  Jocelyn,  the  several  lands  comprised  in 
the  recited  lease  of  1736,  to  hold  to  them  during 
the  lives  of  the  cestui  que  vies,  in  the  recited 
indenture  named,  and  oi  such  other  cestui  que, 
vies  as  should  thereafter  be  added,  by  virtue  of 
the  covenant  for  perpetual  renewal  therein  con- 
tained, in  trust  for  securing  an  annuity  of  100/. 
sterling  to  Catherine  Bloomfield,  during  the  joint 
lives  of  her  and  Peter  Rutledge,  her  intended 
husband,  and    subject    thereto,    to  the  use  of 
Thomas  Rutledge  for  life,  remainder  to  the  use 
of  Peter  Rutledge,  for  life ;   and  from  and  after 
his  decease,  to  the  use  of  Sir  Charles  Bingham 
and  Robert  Lord  Viscount  Jocelyn,  in  trust,  for 
securing  the  sum  of  400/.  a   year,,  by  way  of 
jointure,  to  Catherine  Bloomfield,  and  subject 
thereto,  to  the  use  of  the  first  son  of  Peter  Rut- 
ledge, by  Catherine  Bloomfield,  until  such  first  son 
should  attain  his  age  of  twenty-one  years ;   and 
then  upon  trust,  that  Sir  Charles  Bingham  and 
Robert  Lord  Viscount  Jocelyn  should  convey  the 
said  lands  and  premises  f  o  such  of  the  sons  of 
Peter  Rutledge,   by  Catherine  Bloomfield,    as 
should  first  attain  his  age  of  twenty-one  years, 
his  heirs  and  assigns ;    and  in  default  of  issue' 
male  of  Peter  Rutledge,  by  Catherine  Bloomfield, 
or  in  case  there  should  be  one  or  more  such  sons, 

c  c  2 
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1828.  or  they  should  all  die  without  issue  male,  under  * 
B^^B  *^®  ^g®  o^  twenty-one  years,  then  to  the  use  of 
^,.J:^^^  Robert  Waller  and  William  Rutledge,  their 
executors,  administrators  and  assigns,  for  a  term 
of  five  hundred  years,  in  trust,  for  securing  the 
sum  of  5,000/.,  for  the  portions  of  the  daughters 
of  the  intended  marriage ;  and  subject  thereto  in 
trust,  that  Sir  Charles  Bingham  and  Robert  liOrd 
Viscount  Jocelyn  should  convey  the  said  lands 
and  premises  to  the  said  Thomas  Rutledge,  his 
heirs  and  assigns. 

The  marriage  took  place  with  the  consent  of 
Thomas  Rutledge. 

.  In  the  year  1787,  a  marriage  took  place  be- 
tween the  Respondent,  the  natural  son  of  Thomas 
Rutledge,  and  Elizabeth  Knox,  and  upon  that 
occasion  Thomas  Rutledge,  by  indenture,  dated 
the  28th  of  August,  1787,  conveyed  several 
leasehold  and  other  interests  in  lands,  and  also 
the  ultimate  reversion,  or  quasi  reversion,  in  the 
lands  comprised  in  the  lease  of  1736,  to  Henry 
King  and  William  Knox,  trustees  in  the  said 
indenture  named,  to  the  use  of  Thomas  Rutledge 
for  life,  with  remainder  to  the  Respondent  for 
life ;  remainder  to  the  said  trustees,  for  securing 
a  jointure  to  the  said  Elizabeth  Knox ;  and  sub- 
ject thereto,  to  the  use  of  the  first  and  other  sons 
of  the  Respondent  in  tail  male ;  remainder  to  the 
use  of  Thomas  Rutledge,  his  heirs  and  assigns. 

In  the  year  1799,  Peter  Rutledge  the  younger 
died  without  issue. 

By  indentures  of  lease  and  release,  bearing  date 
the  12th  and  13th  May  1 799,  made  between  Thomas 
Rutledge,  of  the  one  part,  and  the  Respondent^ 
of  the  other  part ;  after  reciting  the  original  lease 
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of  the  3d  of  April,  1736,  and  that  William  Rut-  1828. 
ledge  and  Peter  Rutledge,  two  of  the  cestui  que  ,)jJ^!]J^. 
vies  in  the  said  indenture  named,  were  dead ;  and  ^^J'*^, 
also  reciting,  that  the  interest  under  the  said  last- 
mentioned  indenture  was  then  vested  in  the  Re- 
spondent, and  that  the  Respondent  had  paid  all 
rent  and  renewal  fines  under  the  said  lease  to 
the  said  Thomas  Rutledge,  and  had  required  a 
renewal  thereof,  the  said  Thomas  Rutledge  de- 
mised and  released  all  the  said  lands  comprised 
in  the  said  indenture  of  1736,  unto  the  Respon* 
dent  and  his  heirs,  for  the  lives  of  Thomas  Rut- 
ledge, Francis  Lambert,  and  the  Respondent,  and 
the  survivors  and  survivor  of  them,  at  and  under 
the  yearly  rent  aforesaid,  with  a  covenant  for  the 
perpetual  renewal  of  the  term  of  lives  granted  to 
the  Respondent,  on  payment  of  the  renewal  fine 
of  1/.  3^.  therein  recited. 

Thomas  Rutledge  at  the  same  time  executed  a 
deed  to  the  Respondent,  dated  the  10th  of  June, 
1799,  whereby  he  released  to  the  Respondent, 
his  heirs  and  assigns,  the  reversion  in  the  lands 
comprised  in  the  lease  of  1736,  expectant  on  the 
death  of  the  Respondent  without  issue  male. 

By  deed  bearing  date  the  13th  of  May,  1799, 
Thomas  Rutledge  charged  the  several  lands  and 
estates  whereof  the  testator,  Peter  Rutledge  the 
elder,  was  seised  as  aforesaid,  in  the  county  of 
Mayo,  with  the  sum  of  6,000/.  under  the  power 
to  him  given  by  the  will  in  that  behalf,  and  by 
the  same  deed  assigned  the  sum  of  5,000/.  to  the 
Respondent. 

Thomas  Rutledge  by  his  will,  dated  the  14th 
of  May,  1797,  devised  to  the  Respondent  all  his 
real  property,  and  also  bequeathed  to  him  all  his 
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1828.  personal  property,  and  appointed  him  sole  exe^ 
cutor,  and  died  in  the  month  of  March^  1805; 
whereupon  Richard  Rutledge,  in  the  will  of  Peter 
Rutledge  the  elder,  named,  and  to  whom  an  es*^ 
tate  for  life  was  by  that  will  devised  by  virtue  of 
the  limitations  therein  contained,  became  entitled,, 
and  entered  into  possession  of  the  lands  and 
estates  by  the  will  limited  for  the  term  of  his  life, 
with  remainder  to  his  first  and  other  sons  in  tail 
male. 

The  Respondent,  in  the  lifetime  of  Thomas 
Rutledge,  got  possession  of  all  the  lands  com- 
prised  in  the  lease  of  1736,  and  after  the  death 
of  Thomas  Rutledge  he  was  allowed  by  Richard 
Rutledge  to  remain  in  the  possession  of  thelands^ 
on  payment  of  the  same  rent  as  was  originally 
reserved  by  the  lease. 

Richard  Rutledge  died  in  the  month  of  August 
1811,  without  issue;  and  thereupon  the  Appel- 
lant, David  Rutledge,  under  the  limitations  in  the 
will  of  Peter  Rutledge  (the  testator's  nephew 
William,  to  whom  an  estate  for  life  was  by  the 
will  devised,  being  then  dead  without  male  issue) 
became  seised  in  possession  of  the  lands  so  de- 
vised for  the  term  of  his  natural  life ;  and  the 
Appellant,  William  Rutledge,  became  entitled  to 
an  estate  in  tail  male  in  all  the  said  lands  expec- 
tant on  the  decease  of  the  Appellant,  David  Rut- 
ledge, his  father. 

In  the  lifetime  of  Richard  Rutledge,  the  Re- 
spondent filed  his  bill  in  the  Court  of  Chancery^ 
against  Richard  Rutledge,  the  Appellant  David 
Rutledge,  and  the  heir  at  law  of  the  surviving 
trustee  named  in  the  will  of  the  testator,,  Peter 
Rutledge,   thereby  praying,    that    the   sum  q£ 


RUTLKDOB 
BUTIADfll. 


ON  JLPPEALS   AND   WRITS   OF   ERHOB.  365 

5^000/.  might  be  decreed  a  valid  charge  on  the  1828. 
lands  by  the  will  limited,  and  that  a  competent 
part  thereof  might  be  sdd  for  payment  of  said  «" 
Bum^of  5,000/.  and  the  interest  thereon,  since  the 
decease  of  Thomas  Rutledge,  to  which  bill  the 
several  Defendants  thereto  pat  in  their  answers; 
and  the  Respondent,  on  the  17th  of  July,  1819, 
obtained  a  final  decree  of  the  Court  of  Chancery, 
whereby  it  waa  decreed,  that  there  was  then  due 
to  the  Respondent  the  sum  of  7,436/.  19^.  8^. 
for  principal  and  interest,  on  the  the  foot  of  the 
charge  of  5,000/.  and  the  said  sum,  with  interest 
thereon  from  that  day,  was  thereby  decreed  to 
be  a  charge  on  the  lands  and  premises ;  and  it 
was  ordered,  that  the  same  sum  should  be  paid 
off ''by  the  Defendants  in  the  suit  within  six 
months,  to  be  computed  from  the  date  of  the  de^ 
cree,  and  in  default  thereof  that  the  several  lands 
whereof  the  testator  was  so  seised  in  the  county 
of  Mayo,  or  a  competent  part  thereof,  should  be 
sold ;  and  that  the  Respondent,  out  of  the  money 
arising  from  such  sale,  should  be  paid  the  sum  so 
decreed  to  him,  with  interest  and  costs. 

The  Appellants,  on  the  15th  of  November,  1849, 
exhibited  their  bill  in  the  Court  of  Chancery  in 
Ireland,  against  the  Respondent  and  others, 
thereby,  among  other  things,  praying,  that  the 
will  of  Peter  Rutledge  the  elder,  might  be 
established  and  carried  into  execution,  and  that 
the  Appellant,  David  Rutledge,  might  be  decreed 
entitled  to  an  estate  for  life,  and  the  Appellant 
William  Rutledge,  to  a  vested  estate  tail  in  all 
the  lands  whereof  the  testator  was  seised  in  fee ; 
and  that  discharged  from  any  grants,  conveyances 
or  incumlMrances,  created  or  procured  by  Thomas 
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1828.  Butledge,  except  under  the  power  and  authority 
a^IJ'J^^B  ^y  *^®  said  will  to  him  given;  and  that  it  might 
RUTi^Doi.  ^^  decreed,  that  the  said  Thomas  Rutledge  was 
bound  to  elect  between  the  said  marriage  articles 
of  the  loth  of  November,  1743,  and  the  said  will; 
and  that  he  had  no  rfght  to  take  both  under  the 
said  articles  and  will  at  the  same  time;  and  that 
it  might  be  decreed,  that  the  said  Thomas  Rut* 
ledge  did,  in  his  lifetime,  elect  to  take  and  hold 
under  the  said  will ;  and  that  he  thereby  relin- 
quished all  estate  and  interest  in  the  said  lands» 
created  or  provided  by  the  said  articles  of  1743; 
and  that  the  Respondent,  Robert  Rutledge,  should 
be  bound  by  such  election,  and  might  be  decreed 
to  account  with  the  Appellant,  David  Rutledge, 
for  the  profits  of  the  said  lands  comprised  in  the 
said  indenture  of  1736,  since  the  death  of  the  said 
Richard  Rutledge,  and  that  the  same  should  be 
set  off  against  the  sum  by  the  said  decree  of  the 
17th  of  July,  1SI9,  decreed  to  the  said  Respond* 
ent,  on  foot  of  the  said  charge  of  5,000/. ;  and 
further,  that  in  case  the  said  Court  should  not  be 
of  opinion,  that  the  said  Thomas  Rutledge  did  so 
elect  the  said  Respondent,  as  being  assignee, 
legatee,  devisee,  and  personal  representative  o( 
the  said  Thomas  Rutledge,  might  be  decreed  to 
be  bound  to  elect  between  the  said  will  of  the 
said  Peter  Rutledge  the  elder,  and  any  estate  or 
interest  which  he  claimed  in  any  part  of  the  said 
lands,  under  any  will  or  conveyance  of  or  from  the 
said  Thomas  Rutledge ;  and  that  it  should  be 
decreed,  that  the  said  Respondent  did  elect  to 
claim  under  the  will,  and  that  it  was  by  so  elect- 
ing, be  was  entitled  to  the  said  charge  of  5,000/., 
under  the  power  by  the  said  will  created. 
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The  Respondent  filed  hb  answer  to  the  bill ;      18^. 
but  the  Appellants  did  not  prosecute  their  suit  to 
a  hearing. 

In  the  mean  time,  the  Respondent,  on  the  24th 
of  December,  1819,  filed  his  bill  in  the  Court  of 
Chancery  against  the  Appellants,  thereby  setting 
forth  the  indenture  of  1736,  the  marriage  articles 
of  the  loth  of  November,  1743,  the  will  of  Peter 
Rutledge  the  elder,  and  his  death;  and  that 
Thomas  Rutledge  thereupon  became  seised  of  the 
demised  lands  for  the  term  of  his  life,  under  the 
devise  thereof  to  him  contained  in  the  will,  and 
was  also,  under  the  articles  of  1743,  entitled  to 
the  equitable  estate  for  the  term  of  his  life,  in  the 
lease  of  1736;  and  that  Peter  Rutledge  the 
younger  was  entitled  to  a  quasi  estate  in  tail  male 
in  remainder  therein ;  and  also  setting  forth  the 
settlement  on  the  marriage  of  Peter  Rutledge  the 
younger,  bearing  date  the  8th  of  August,  1776, 
and  his  death  without  issue,  the  several  convey- 
ances hereinbefore  mentioned,  made  by  the  said 
Thomas  Rutledge  to  the  Respondent,  also  the 
will  of  Thomas  Rutledge,  the  seisin  for  life,  and 
the  decease  of  Richard  Rutledge,  in  the  year 
1811 ;  and  charging  that  on  the  death  of  the  said 
Richard  Rutledge  without  issue,  the  Appellant, 
David  Rutledge,  under  the  will  of  Peter  Rutledge 
the  elder,  became  seised  of  an  estate  for  life  in  the 
said  lands,  subject  to  the  covenant  for  perpetual 
renewal ;  and  also  charging  that  the  Respondent 
had  applied  for  a  renewal  to  the  Appellant  David 
Rutledge,  of  the  lease  of  1736,  and  that  the 
Appellant  had  declined  specifically  to  execute 
the  covenant  for  perpetual  renewal,  contained  in 
the  indenture  of  1736 ;  and  praying,  among  other 
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1828.  things,  that  the  Respondent  might  be  decreed 
^^^!^^^^  entitled  to  have  the  said  original  lease  renewed, 
UDM  pursuant  to  the  covenant  for  perpetual  renewal 
therein  contained;  and  that  Uie  said  covenant 
might  be  specifically  executed  by  the  Appellants, 
and  for  that  purpose  that  it  might  be  referred  to 
by  one  of  the  Masters  of  the  Court,  to  take  an 
account  of  the  sum  due  by  the  Respondent  to  the 
Appellant  David  Rutledge,  on  foot  of  the  rents 
and  renewal  fines  under  the  original  lease,  and 
the  renewals  thereof,  and  that  the  Appellants 
might  be  compelled  to  execute  a  renewal  to  the 
Respondent  for  the  lives  in  the  bill  in  that  behalf 
mentioned,  or  such  lives  as  the  Master  should 
insert. 

To  this  bill  the  Appellants  filed  their  joint  and 
several  answer,  on  the  31st  of  January  1820, 
thereby  insisting  that  Thomas  Rutledge  did  not 
become  seised  of  an  equitable  estate,  under 
the  lease  of  1736,  and  that  Peter  Rutledge  the 
younger,  did  not  become  entitled  to  an  estate  in 
guasi  tail  male,  in  remainder  therein :  and  that 
Thomas  Rutledge  and  Peter  Rutledge  the  young- 
er, had  no  right  to  make  such  disposition  as  in 
the  settlement  of  the  7th  and  8th  of  August, 
1776,  is  contained,  respecting  the  lease  of  1736; 
and  that  for  the  reasons  therein  mentioned,  the 
Respondent  was  not  entitled  to  the  specific  ex- 
ecution of  the  said  covenant  for  perpetual  re- 
newal,  in  the  lease  of  1736  contained. 

The  cause  was  brought  on  for  hearing,  upon 
pleadings  and  proofs,  before  the  Lord  Chancellor 
of  Ireland,  on  the  22nd  day  of  February,  1821, 
who  decreed  that  the  Respondent  was  entitled 
to  a  specific  execution  of  the  covenant  for  perpe- 
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tttid  reaewal  in  the  lease  of  the  3d  of  April,  1730,      1829. 
in  the  pleadings  mentioned,  accordinir  to  the  trae     ^"^^^"^ 
intent  and  meanmg  thereof;  and  accordingly,        «"• 
that  on  payment  to  the  Appellant,  David  Rut- 
ledge,  of  the  sum  due  in  respect  of  rent  and  re^ 
newal  fines,  the  AppellantB  should  execute  to  the 
Respondent  a  renewal  of  the  lease  for  the  lives 
in  the  Respondent's  bill  named,  or  for  such  other 
lives  as  the  Master  should  approve  of;  and  that 
in  case  the  parties  should  di&r  as  to  the  amount 
due,  in  respect  of  such  rent,  or  as  to  the  form  of 
such  deed  of  renewal,  that  it  should  be  referred 
to  Roderick  Connor,  one  of  the  Masters  of  the 
Ck>urt,  to  take  an  account  of  the  sum  due  te 
the  Appellant,  David  Rutledge,  in  respect  of  such 
rent  and  renewal  fines,  and  also  to  approve  of  a 
proper  deed  of  renewal,  to  be  executed  by  the 
parties  pursuant  thereto,  &c. 
Against  this  decree  the  appeal  was  presented. 

For  the  Appellants— ^r.  Home  and  Mr. 
Sugden. 

By  the  acquisition  of  the  fee^-simple  and  inhe- 
ritance of  the  lands  by  Peter  Rutledge  the  elder, 
in  the  year  1743,  his  lease  for  lives  thereof  became 
merged,  and  the  rent  thereby  reserved  was  ex- 
tinguished, and  the  lease  is  not  now  subsisting 
for  any  purpose  whatsoever.  Peter  Rutledge  the 
elder,  having  so  acquired  the  fee-simple  and  in- 
heritance of  the  lands,  he  by  his  will  devised  the 
same  and  several  other  estates  to  the  use  of 
Thomas  for  life,  and  bequeathed  all  his  leases  for 
lives  and  years,  and  the  residue  of  his  personal 
estate,  to  Thomas^  and  thereby  raised  a  necessity 
for  Thomas  to  elect  between  the  articles  and  the 
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1828.  will,  and  Thomas  accepted  all  the  benefits  accra^ 
ing  under  the  will,  and  thereby  concluded  his 
election,  and  the  Respondent  is  bound  thereby. 

The  Respondent,  by  claiming  the  sum  of  5,000/. 
and  interest,  which  Pder  the  elder,  by  his  will 
empowered  Thomas  to  charge  upon  his  estates  of 
inheritance  in  the  county  of  Mayo,  and  which 
Thomas  accordingly  charged  in  favour  of  the  Re- 
spondent, has  elected  to  take  under  the  will,  and 
is  thereby  precluded  from  claiming  any  interest 
in  the  lands,  by  a  title  which  is  opposed  to  or  in- 
consistent with  the  will. 

The  lands  in  which  the  Respondent  claims 
such  title  and  interest,  were  part  of  the  estates  of 
inheritance,  which  the  testator,  Peter  the  elder, 
made  chargeable,  and  Thomas  charged  with  the 
sum  of  5,000/.  and  interest,  and  the  Respondent, 
while  he  seeks  the  benefit  of  such  charge  on  the 
one  hand^  ought  not  at  the  same  time  to  be  per- 
mitted to  claim  under  the  party  who  executed 
the  same  in  his  favour,  any  of  the  lands  them- 
selves which  were  subject  thereto. 

The  testator,  Pe/cr  the  elder,  by  his  will  ex- 
pressly declared  his  intention  to  be,  that  all  his 
acquisitions  should  go  together,  according  to  the 
uses  thereby  limited,  and  that  Peter  the  younger 
should  settle  to  those  uses  such  interest  as  he 
was  entitled  to  in  the  lands  in  question,  under  the 
articles  of  the  lOth  November,  1743,  (that  in- 
terest being  a  quasi  estate  tail,  and  the  use  limited 
to  him  by  the  will,  being  an  estate  for  life),  and 
the  testator  with  that  view,  authorized  Thomas 
to  deprive  Peter  the  younger,  his  son,  of  the  use 
for  life  thereby  limited  to  him  in  case  he  should 
refuse  so  to  settle  the  interest,  but  the  settlements 
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of  1776,  and  1787,  and  the  several  subsequent      1828. 
conveyances  executed  by  Thomas  are  in  effect  di-    n^JJ^^l^g 
rectly  opposed  to  such  intention  and  desire  of  the         *• 

^         *   *^  RUTLE] 

testator,  inasmuch  as  thereby  his  acquisitions  are 
separated,  and  made  to  descend  in  a  different 
manner  and  to  different  persons,  and  such  settle- 
ments and  conveyances  are  a  fraud  upon  the  said 
will,  and  ought  not  to  be  supported  by  a  Court  of 
equity. 

If  the  lease  for  lives  was  not  merged  by  the  ac- 
quisition of  the  fee  simple  and  inheritance  by 
Peter  the  elder,  yet  the  quasi  reversion  of  the 
lands  expectant  on  the  failure  of  issue  male  of 
Thomas,  was  by  the  articles  of  1736  reserved  to 
Paer  the  elder,  and  such  reversion  passed  by  his 
will,  whereby  he  limited  his  estates  to  such  uses 
as  aforesaid,  in  strict  settlement,  and  Thomas 
being  by  that  will  a  mere  tenant  for  life,  could 
not  make  any  valid  disposition,  either  at  law  or  in 
equity,  of  such  reversion  as  he  assumed  to  do  by 
the  settlement  of  1787,  under  which  the  Respon- 
dent claims. 


It  was  further  argued  at  the  bar,  that  the  arti- 
cles of  1743  might  operate  as  a  covenant  to  stand 
seised.*  That  a  remainder  limited  to  the  heirs 
of  the  grantor  is  the  old  reversion,  and  the  limi- 
tation ineffectual.f  That  when  the  limitations 
are  complete,  it  makes  no  difference  whether  the 

*  Roe  ▼.  Tranmer,  Willes  682.  S  Wils.  75.  S.  C.  Foxe 
r.  Wilcox,  S  Rollers  Abr.  783.  See  alto  8  Rollers  Abr.  784. 
Doe  T.  Whittingham,  4  Tan.  20.  22  Yin.  Abr.  194.  Crossing 
r.  Scndamore,  1  Vent  137.  1  Mod.  175,  S.  C.  in  Exch.  Ch. 
Lade  ▼•  Baker,  2  Vent.  149*  Osman  y«  Sheafe,  3  Lev.  370« 
Walker  y.  Hall,  2  Ler.  213.    Smith  v.  Risley,  Cro.  Car.  529* 

t  Read  v.  Erington,  Cro.  Eliz,  321. 
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1S28.  estates^  are  legal  or  equitable.*  That  the  sons  of 
^■^■^'^^  Thomas,  if  they  did  not  take  an  estate  tail,  took  a 
V. fee,  and  if  so,  it  vested,  and  the  contingent  re- 
mainders were  gone.f  That  the  remainders  were 
barred,  and  the  estate  complete,  by  the  settle- 
ment of  1776,  and  by  the  renewals*:}; 


■VrLBDCIB, 


For  the    Respondent— J/r.    Pq^f  and  Mr. 
Knight. 

Peter  Riiiledge  the  elder,  by  the  settlement 
of  1743,  became  a  trustee  of  the  lease  of  1736, 
for  the  several  persons  entitled  to  equitable 
estates  therein  under  that  settlement,  and  these 
equitable  estates  could  neither  merge  in  the  legal 
fee  subsequently  acquired  by  him,  nor  be  in  any 
respect  prejudiced  by  such  acquisition.  The 
testator,  Peter  Rutledge,  does  not  by  his  will 
make  or  aff^t  to  make  any  disposition  of  th^ 
lease  of  1736,  and  clearly  treats  it  as  a  subsisting 
interest,  so  that  no  implied  dtity  of  election 
arises  upon  the  will.  The  power  given  by  the* 
will  of  the  testator,  Peter  the  elder,  to  Thomas, 
to  deprive  Peter  the  younger  of  the  life  estate, 
thereby  limited  lio  him,  in  the  event  of  his  mar- 
rying without  hiA  father's  consent,  or  refusing,  at 
the  desire  of  his  father,  to  settle  the  freehold  lease 
of  1736  to  the  same  uses  to  which  the  inheritance 
was  limited,  was  plainly  disctetionary  in  Tho- 
mas, and  to  be  exercised  ot  not  at  his  will  and 
pleasure,  and  as  this  power  never  was  exercised 


•  Jenroite  t.  Duke  of  Northumberland,  1  J,  and  W.  571. 
t  Doe  r.  Perryn,  3  T.  R.  464. 

i  Blake  v,  Bkke,  3  P.  W.  la  n.  i.    Waateney  v.  Chappie, 
cited  in  If  erton  v.  Frecker,  1  Alk.  62S. 
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by  Thomas,  the  case  in  which  Peter  would  have      18SB. 
been  expressly  bound  to  elect,  never  arose.  ^^^I^b 


On  the  28th  of  July,  the  judgment  was  af- 
firmed, on  the  motion  of  the  Lord  Chancellor,  who 
said,  that  he  had  looked  with  attention  through 
the  papers,  and  thoroughly  considered  the  case, 
but  could  not  advise  the  House  to  disturb  the 
judgment. 


Judgment  affirmed. 


BBTLBIMB* 


374  .  CASES    IN    TKE    HOUSE    OF    LOR05 


1828. 

BUTLER 

«. 

KTNNBRSLKT* 


ENGLAND. 

(court  of  chancery.) 

Charles  Butler       -    -    -  -     Appellant 

Thomas  Sneyd  Kynnerslev,  John  ^ 

RicKMAN,   Richard  Williams,  >  Respondents. 
and  John  Allan  Powell      -      3 

C.  by  his  will,  devised  his  lands  in  trust  for  G.  his  brother,  for 
life»  remainder  to  his  sons  in  strict  settlement  in  tail  male,  re- 
mainder to  S.  the  testator's  sister,  for  life,  remainder  in  like 
manner  to  her  sons,  remainder  to  K.  for  life,  without  impeach- 
ment of  waste,  remainder  in  strict  settlement  to  his  sons  in  tul 
male,  remainder  to  S.  for  life,  with  like  remainder  to  his  sons, 
remainder  to  the  testator's  right  heirs.  Thelands  were  accor- 
dingly conveyed  by  the  trustees  named  in  the  will  to  these  uses. 

G.  died  without  issue,  leaving  S.  his  heir  at  law,  and  she 
married  P.  and  with  her  husband  levied  a  fine  of  the  re- 
version which  had  descended  to  her  on  the  death  of  G.  to 
such  uses  as  S.  should  appoint,  and  she  died,  having  appointed 
the  reversion  to  P.  during  the  joint  lives  of  himself  and  A* 
until  A.  should  attain  twenty-one,  or  marriage,  remainder  as 
to  one  moiety  to  P.  for  life,  and  as  to  the  other  moiety  to  A» 
for  life,  remainder  as  to  the  whole  estate  to  the  sons,  &c.  of  A. 
in  tail,  remainder  (subject  to  a  term)  to  P. 

K.  entered  upon  the  death  of  S.  and  died,  devising  his  real 
estates,  charged  with  his  debts,  and  bequeathing  his  personal 
estate  to  T.  K.  against  whom  a  bill  was  filed,  charging  that 
K.  during  his  possession  of  the  lands,  had  committed  equi- 
table waste,  by  cutting  trees  planted,  &c.  for  ornament,  and 
praying  that  an  account  might  be  taken  of  the  trees  cut,  and 
the  value,  and  that  T.  K.  as  representative  of  K.  might  pay 
the  amount  out  of  his  assets.  A  decree  was  made  according 
to  the  prayer  of  the  bill.  But  before  the  Master  had  pro- 
ceeded under  the  decree,  the  question  of  value,  and  all  matters 
in  difference  between  the  parties,  were  by  an  order  of  the 
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Coorty  by  consent^  referred  to  an  arbitrator,  appointed  by  the        1828. 
Master  nnder  the  order,  and  arbitftition  bonds  were  executed       v^*v^^ 
by  the  parties,   llie  arbitrator  by  his  award  found  that  a  sum       butler 
of  j£387l.  which  included  the  value  of  the  timber  cut,  was  kynmbrslet.. 
the  balance  due  to  the  plaintiff,  and  directed  that  sum  to  be 
paid.    An  application  being  made  to  enforce  the  payment 
of  the  money  according  to  the  award,  the  defendant  presented 
a  petition  of  re-hearing,  which  suspended  the  proceedings 
upon  the  award,  and  the  case  having  been  reheard,  the  biU 
was  dismissed,  but  no  order  was  made  respecting  the  award. 

Upon  appeal  against  this  decree,  held  that  the  House  could 
not  proceed  until  there  should  be  a  judgment  upoo  the 
whole  of  the  proceedings  before  the  Court  below,  and  a 
special  order  was  made,  by  which  the  Appellants  had  leave 
to  withdrew  their  appeal,  for  tiie  pnrpoae  of  obtaining  the 
judgment  of^the  iirferior  Court  upon  the  question  as  to  the 
award* 

Semb.  That  such  a  reference  as  above  stated,  submits  the  law 
as  well  as  the  £ict  to  the  arbitrator. 


1.N  1816,  Walter  late  Marquis  of  Ormonde,  and 
Anna  Maria  Catherine  Marchioness  of  Ormonde, 
his  wife,  filed  their  bill  of  complaint,  in  the  High 
Court  of  Chancery,  against  the  Respondent 
Thomas  Sneyd  Kynnersley;  thereby  stating,  among 
other  things,  the  will  of  Godfrey  Bagnall  Clarke^ 
bearing  date  the  4th  of  December,  1774,  whereby 
he  devised  all  his  real  estates,  after  satisfaction  of 
the  debts  and  legacies  therein  mentioned,  upon 
trust,  to  convey  the  said  estates  to  the  use  of  his 
brother  Gilbert  Clarke  and  his  assigns,  for  life» 
without  impeachment  of  waste ;  with  remainder 
to  trustees,  to  preserve  contingent  remainders; 
^ith  remainder  to  his  first  and  other  sons,  seve* 
rally  and  successively  in  tail  male ;  with  remainder 
to  his  the  said  testator's  sister,  Sarah  Price  Clarke, 
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1828.  for  life,  without  impeachment  of  waste;  with 
^JJJl^^  remainder  to  trustees  to  preserve  contingent  re- 
BTHiiniiLiT.  Daainders;  with  remainder  to  her  first  and  other 
sons  severally  and  successively  in  tail  male;  with 
remainder  to  Clement  Kynnersley  for  life,  with- 
out impeachment  of  waste;  with  remainder  to 
trustees  to  preserve  contingent  remainders ;  with 
remainder  to  hia  first  and  other  sons  severaUy 
and  successively  in  tail  male;  with  remainder  to 
Wenman  Samuel  for  life,  without  impeachment  of 
waste;  with  remainder  to  trustees  to  preserve 
contingent  remainders;  with  remainder  to  his 
first  and  other  scmis  severally  and  successively  in 
tail  male;  with  remainder  to  the  testator*s  own 
right  heirs  for  ever. 

The  bill  further  stated,  that  the  testator  died  in 
December  1774,  without  having  revoked  or  alter- 
ed his  will,  leaving  his  brother,  Gilbert  Clarke,  his 
heir  at  law,  and  that  after  the  testator's  decease, 
the  trustees,  in  execution  of  the  trusts  of  the  will, 
paid  the  testator's  debts  and  legacies,  and  after- 
wards conveyed  the  real  estates  to  the  several 
uses  by  the  will  declared,  or  such  of  them  as 
were  then  subsisting  or  capable  of  taking  effect; 
that  the  testator's  brother,  Gilbert  Clarke,  died 
without  issue,  and  intestate  as  to  the  ultimate 
reversion  in  fee  in  the  real  estates,  and  that  he 
left  his  sister  Sarah  Price  C9arke  his  heir  at  law, 
and  that  she  afterwards  intermarried  with  Job 
Hart  Price,  who  thereupon  assumed  the  name  of 
Clarke,  and  entered  upon  the  testator's  real 
estates,  under  the  limitations  in  his  will  con- 
tained, and  continued  in  the  possession  thereof 
until  the  death  of  Sarah  Price  Clarke,  which 
happened  in  the  year  1801 ;  and  that  Sarah  Price 
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Clarke  left  issue  male  one  sou^  namely,  Grodfrey      1838. 
Thomas  Robert  Price  Clarke,  aad  the  Plaintiff     ^^^ 
Anna  Maria  Catherine  Marchioness  of  Ormonde.         *'- 

,  .  ,  '    KTHHBR81.ET. 

then  Anna  Mana  Cathenne  Clarke,  and  no  other 
issue;  and  that  upon  the  death  of  Sarah  Price 
Clarke,  her  son  Thomas  Godfrey  Robert  Price 
Clarke,  under  the  limitations  of  the  said  will, 
and  the  deeds  of  conveyance  executed  pursuant 
thereto,  became  entitled  in  possession  to  the 
ostate;  and  that  he  was  since  dead,  without 
issue,  under  the  age  of  twenty-one  years ;  and 
that  upon  the  death  of  Thomas  Godfrey  Robert 
Price  Clarke,  Clement  Kynnersley,  as  the  next 
tenant  for  life  of  the  estates  under  the  limitations 
ef  the  will,  entered  into  possession  of  the  estates, 
and  so  continued  until  his  death. 

The  bill  then  si:ated  that  Clement  Kynnersley 
died  in  April  1815,  without  issue:  And  that  Job 
Hart  Price  Clarke,  and  Sarah  his  wife,  duly  levied 
a  fine  of  the  r eversioti  in  fee  of  the  testator's  estates^ 
which  were  then  vested  in  Silrah  Price  Clarke  as 
heiress  at  law,  to  him,  or  to  her  other  brother 
Gilbert  Clarke;  and  that  they,  by  proper  assu- 
rances duly  executed,  limited  the  reversion  in  fee 
simple  of  sueh  estates,  expectant  upon  the  d^ 
termination  of  the  prior  uses  to  which  the  same 
were  limited  by  the  will  of  the  testator,  to  sudi 
wes,  intents  and  purposes  as  Satrah  Prjcft  Clarke, 
wheUier  covert  or  sole,  by  her  wiH  in  writing 
should  dkeet  or  appoint;  aad  Aat  Sarah  Price 
Clarke,  by  her  will,  executed  conformably  to  the 
terms  of  the  power  in  that  behalf  vested  in  her, 
by  the  fine  and  declaration  of  the  uses  thereof, 
dwised  the  reversion  expectant  on  the  fiulure  of 
the  estates  then  subsisting,   to  trasl^es^ .  iipon 

D  D  2 
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1828.      trust  to  convey  and  settle  the  same  to  tlife  used 
^^^^^     and  intent  that  her  daughter  the  Plaintiff^  the 
Marchioness    of  Ormonde^    then    Anna    Maria 
Catherine  Clarke,  or  her  guardian  or  guardians 
during  her  minority,  or  until  she  should  marry 
with  consent  in  writing  of  such  guardian  or  guar* 
dians,  should  receive  an  annuity  of  1000/.  for 
maintenance,  and  subject  thereto  to  the  use  of 
the  said  Job  Hart  Price  Clarke  and  his  assigns, 
without  impeachment  of  waste,  during  the  joint 
lives  of  Job  Hart  Price  Clarke  and  the  Plaintiff 
the  Marchioness  of  Ormonde,  then  Anna  Maria 
Catherine  Clarke,  until  she  should  attain  twenty* 
one  years,  or  be  married;  then  to  the  use  and 
intent  that  one  moiety  of  the  estates,  in  case  Job 
Hart  Price  Clarke  should  be  living,  but  if  dead^ 
then  that  the  whole  should  be  limited  to  one  or 
more  trustees  to  be  nominated  by  the  Plaintiff, 
the  Marchioness  of  Ormonde,  then'Anna  Maria 
Catherine  Clarke,  during  her  Hf6>  to  her  sole  and 
separate  use,  notwithstanding  any  coverture;  and 
as  to  the  other  moiety  to  the  use  of  the  said  Job 
Hart  Price  Clarke  and  his  assigns,  for  life,  without 
impeachment  of  waste,  with  remainder,  after  the 
death  of  the  said  Plaintiff  the  Marchioness  of 
Ormonde,  as  to  one  moiety  of  all  the  said  estates^ 
in  case  the  said  Job  Hart  Price  Clarke  should  be 
then  living,  but  if  dead,  then  as  to  the  whole  of 
the  said  estate,  after  the  decease  of  the  said 
Plaintiff  the  Marchioness  of  Ormonde,  to  her  first 
and  other  sons  successively  in  tail  male,  with 
remainder  to  her  daughters  in  tail  with  cross  re- 
mainders; with  remainder,  subject  to  a  term  of 
one  thousand  years,  thereby  directed  to  be  vested 
in  one  oi"  ^lore  trustee  or  trustees,  for  the  purpose 
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of  raising  money  for  the  payment  of  certain  lega-      1828. 
cies,  to  the  use  of  Job  Hart  Price  Clarke,  his 
heirs  and  assigns  for  ever.  ^ 

The  bill  further  stated,  that  the  mansion-house 
and  park  at  Sutton-cum-Duckmanton,  was  an 
ancient  family  seat;  and  that  there  were  at  the  time 
when  Clement  Kynnersley  entered  into  the  posses- 
sion thereof,  many  timber  and  other  trees  standing 
and  growing  in  the  park,  and  near  the  house,  which 
served  for  ornament  and  shelter  thereto,  and  were 
a  great  ornament  and  embeUishment  to  the  man- 
sion-house and  park,  and  were  planted  for  that 
purpose;  and  that  Clement  Kynnersley,  during 
the  time  he  was  so  in  possession  of  the  mansion- 
house,  lands  and  premises,  felled  and  cut  down 
many  of  the  ornamental  timber  trees,  or  trees 
planted  for  ornament  or  shelter,  which  were 
standing  in  the  park  and  about  the  house;  and 
also  divers  saplings  and  young  trees,  not  nearly 
come  to  maturity,  and  which  were  growing  on 
other  parts  of  the  estate,  and  various  spridg 
woods,  which  grew  on  the  estates,'  prematurely 
and  before  the  same,  according  to  the  usage  of 
the  country,  were  arrived  at  the  proper  state  for 
<*utting;  and  he  sold  and  disposed  thereof  for  a 
very  large  sum  of  money  in  the  whole,  which  he 
received  and  applied  to  his  own  use;  and  he  com- 
mitted other  acts  of  waste,  spoil  and  destruction 
upon  the  devised  estates;  and  that  Wenman 
Samuel,  the  tenant  for  life,  in  remainder,  expec- 
tant on  the  decease  of  Clement  Kynnersley,  with- 
out issue  male,  died  in  his  life-time;  and  the 
Plaintiffs,  and  Job  Hart  Price  ClarkCt  being  in- 
terested in  the  estates  in  manner  aforesaid,  made 
frequent   applications  to  Clement  ]|Cynnersley» 
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1826.  requesting  him  to  desist  from  felling  and  cutting 
the  trees  and  woods,  and  from  committing  any 
••  other  wastCi  spoil  and  destruction  on  the  estate; 
and  also  to  account  for  the  produce  and  value  of 
the  timber  and  wood  so  felled,  cut,  and  sold,  or 
disposed  of  by  him;  but  Clement  Kynnersley  did 
not  attend  to  or  comply  with  such  requests. 

The  bill  then  stated,  that  Job  Hart  Price  Clarke 
died,  having  by  indentures  of  lease  and  release^ 
beating  date  respectively  the  15th  and  1 6th  days 
of  June,  1900,  conveyed  all  his  estate  and  interest 
in  the  demised  premises  to  the  Plaintiff  the  late 
Marquis  of  Ormonde,  and  his  heirs,  and  by  means 
thereof,  and  of  Uie  several  limitations  aforesaid, 
the  Plaintiff  and  his  wife,  who  had  not  any 
issue  upon  the  death  of  Clement  Kynnersley^ 
became  entitled  in  possession  to  the  before<-men- 
tioned  estates;  that  Clement  Kynnersley  made 
and  published  his  will,  bearing  date  the  21st  day 
of  January,  1816,  and  thereby  devised  and  be** 
qfueathed  his  freefaoldj  copyhold  and  leasehold 
estates  in  the  county  of  Staffinrd,  to  his  nephew 
the  Respondent  Thotnas  Sneyd  Kynnersley,  his 
heirs,  executors,  administrators  and  assigns;  and 
he  thereby  gave  and  bequeathed  his  real  estates 
at  Carshalton,  and  all  other  his  real  and  personal 
estate  to  the  Respondent  Kynnersley,  his  heirs, 
executors,  administrators  and  assigns,  he  or  they 
paying  all  his  debts,  funeral  and  testamentatry 
expences,  for  which  purpose  he  declared  it  to  be 
his  desire,  that  his  estate  at  Carshalton  should  be 
sold,  in  case  his  personal  estate  and  effects  should 
not  be  sufficient  to  pay  the  same,  and  appointed 
the  Respondent  Kynnersley,  sole  executor  of  his 
will:    And    that   upon  the  death  of  Clement 


ON   APP£ALS  AND   WKIT6  OF   ERROR.  381 

Kynnersley,  the  Respondent  Kynnersley,  whom  1^* 
he  left  his  heir  at  law,  proved  his  will,  and  be^ 
came  his  legal  personal  representative,  and  pos- 
sessed his  personal  estate  and  effects  to  an  amount 
more  than  sufficient  to  play  all  his  just  debts,  &c. ; 
that  upon  the  decease  of  Clement  Kynnerslqy, 
the  Plaintiffs  the  Marquis  of  Ormonde  and  Anna 
Maria  Catherine  his  wife,  entered  into  the  pos- 
session of  the  estates  devised  by  the  will  of  God? 
frey  Bagnall  Clarke,  and  being  entitled  as  afore- 
said, they  frequently  applied  to  the  Respondent 
Kynnersley  to  come  to  laccount  for  the  omameo- 
tal  trees,  or  trees  planted  for  omansent  or  shelter, 
which  were  standing  and  growing  on  the  estates, 
and  also  of  the  other  trees  and  wpods  improperly 
felled  and  sold  by  Clement  Kynnersley,  and  to 
pay  to  the  Plaintifib  the  value  thereof  with  in- 
terest, which  he  refused  to  do. 

The  bill  prayed  an  account  of  all  timber  and 
other  trees  growing  in  or  near  the  mansion-house 
and  park,  and  which  were  ornamental  thereto,  or 
which  were  planted  for  ornament  orshelter  theteto, 
and  of  other  trees  or  woods  growing  on  the  estates 
unfit  for  felling,  and  which  were  felled  and  sold, 
or  otherwise  disposed  of  by  Clement  Kynnersley 
deceased,  and  of  the  monies  received  by  him  on 
the  sale  of  such  of  them  as  were  sold,  and  of  the 
value  of  such  of  them,  if  any,  as  were  not  sold 
by  him;  and  that  his  estate  might  be  declared 
liable  to  make  good  the  produce  or  value  of  the 
timber  and  other  trees  and  woods  which  should 
appear  to  have  be^i  improperly  felled;  and  that 
the  Respondent  Thomas  Sneyd  Kynnersley  n\ight 
be  compelled  to  pay  the  same  to  the  Plaintiffs 
accordingly,  or  into  Court,  for  the  benefit ^of  the 
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18^-  person  or  persons  ultimately  to  be  entitled  to  the 
inheritance  of  the  estates ;  and  that  the  Respon- 
dent Thomas  Sneyd  Kynnersley  might  either  ad- 
mit assets,  or  that  an  account  might  be  taken  of 
the  personal  estate  and  effects  of  Clement  Kyn- 
nersley, and  of  the  rents  and  profits  of  the  real 
estates  devised  in  aid  thereof  by  his  will,  and  if 
necessary,  that  such  will  might  be  established^ 
end  the  trusts  thereof  decreed  to  be  carried  into 
execution. 

The  Respondent  Thomas  Sneyd  Kynnersley  put 
in  his  answer  to  the  bill  on  the  6th  of  December 
•1816,  denying  the  alleged  waste,  and  referring  to 
an  answer  of  Clement  Kynnersley,  put  in  to  a 
bill  filed  in  the  year  1807,  by  Job  Hart  Price 
Clarke;  Walter  Marquis  of  Ormonde  then  Earl 
of  Ormonde,  and  Anna  Maria  Catherine  his 
wife. 

The  answer  of  Clement  Kynnersley  referred  to 
in  the  answer  of  the  Respondent  Thomas  Sneyd 
Kynnersley,  was  put  in  in  the  month  of  June, 
1808,  and  it  was  thereby  admitted  by  Clement 
Kynnersley,  that  he  had  in  the  years  1805  and 
1806  cut  down  timber  and  other  trees  in  Sutton 
Park,  to  the  value  of  3,223/.  19^.  8d.  but  insisted 
that  he  had  a  right  so  to  do. 

To  this  answer  the  Plaintiffs  replied,  and  issue 
being  joined,  witnesses  were  examined,  and  their 
depositions  taken  and  published. 

Walter  Marquis  of  Ormonde,  in  Michaelmas 
term  1818,  exhibited  his  bill  of  revivor  and  sup- 
plement against  the  Respondents  Thomas  Sneyd 
Kynnersley,  and  John  Rickman,  Richard  Wil- 
liams and  John  Allan  Powell,  stating  the  death 
of  his  wife,  and  her  will,  by  which,  under  a  power; 
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she  appointed,  devised,  and  bequeathed  all  the  1^* 
residue  of  her  real  and  personal  estates  to  the 
Plaintiff,  his  heirs,  &c.  and  appointed  the  Respon- 
dents, Rickman,  Williams,  and  Powell,  and  P. 
Grell,  executors  of  her  will,  and  Gell  having  re- 
nounced the  other  executors,  with  consent  of  the 
Plaintiff  obtained  letters  of  administration  with 
the  will  annexed.  The  bill  prayed  that  the  suit 
might  b@  revived,  and  that  Rickman,  Williams, 
and  Powell  might  state  their  claims  on  the  monies 
sought  to  be  recovered  in  the  suit. 

The  Respondents,  Rickman,  Williams,  and 
Powell,  by  their  answer  claimed  an  interest  in  the 
monies,  but  submitted  to  have  the  suit  revived. 

The  Respondent,  Thomas  Sneyd  Kynnersley, 
having  also  put  in  his  answer,  the  suit  was  revived. 
-  The  cause  came  on  to  be  heard  before  the  Vice 
Chancellor,  on  the  6th  of  May,  1820,  when  his 
Honour  <tecreed  that  the  Plaintiff's  bill>  so  &r  as 
it  sought  an  account  of  dilapidations  of  the  build- 
ings on  the  estate  in  question  in  this  cause,  should 
be  dismissed,  without  prejudice  as  to  the  question 
of  costs :  and  it  was  ordered,  that  it  should  be 
referred  to  one  of  the  Masters  of  the  Court,  to 
inquire  whether  Clement  Kynnersley,  in  the  year 
1804,  or  at  any  time  subsequent,  cut  or  felled  any 
timber  or  other  trees  which  were  planted  or  left 
'Standing  for  ornament  or  shelter  of  the  mansion- 
house  or  park  in  the  pleadings  mentioned,  or  any 
other  timber  or  trees  growing  on  the  estates  in 
question,  that  were  unfit  for  cutting  and  felling ; 
and  if  the  Master  should  find,  that  Clement  Kyn- 
tiersley  did  cut  any  such  timber  or  other  trees, 
then.it  was  ordered  that  the. Master  should  enquire 
'whetheir  the.  same  or  any' part  thereof  were  soM 
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1S2S.  by  him,  and  at  what  price :  and  it  was  ordered, 
^^^^  that  the  Respondent  Thomas  Sneyd  Kynnersley 
^'  should  be  charged  with  such  price ;  and  if  the 
'  Master  should  find  that  any  part  of  such  timbw 
or  trees  was  not  sold,  he  was  to  set  a  value  there- 
on: and  it  was  ordered,  that  the  Respondent 
Thomas  Sneyd  Kynnersley  should  be  charged 
with  such  ¥alue :  and  it  was  declared^  that  the 
Respondent  Thomas  Sneyd  Kynnersley  was  liable 
to  answer  out  of  the  assets  of  Clement  Kynners- 
ley, what  should  be  found  due  for  the  amount  of 
the  jprice  or  value  which  should  be  so  found  due 
by  die  Master,  who  was  to  state  any  special  cir- 
cumstances  at  the  request  of  either  party,  &c. 

On  the  7th  of  August,  1820,  and  while  such 
proceedings  were  pending,  the  Plaintiff  the  Mar- 
quis of  Ormonde  died,  having  made  and  pub- 
lished his  will,  bearing  date  the  28th  day  of 
February,  1820,  whereby  he  appointed  Greorge 
Jl^rquis  of  Huntly,  Sir  James  Graham,  Baronet, 
and  the  Apellant,  executors ;  Sir  James  Graham 
and  the  Apellant  alone  proved  the  will. 

By  an  ordw,  dated  the  8th  day  of  March,  1821^ 
the  suit  was  revived. 

By  an  order  made  in  the  case>  bearing  date 
the  13th  of  March,  1822>  it  was  ordered,  with 
the  consent  of  the  Respondent  Thomas  Sneyd 
Kynnersley,  and  all  others  the  parties  to  the  cause, 
that  it  should  be  referred  to  the  Master  to  ap- 
prove of  a  proper  person  to  be  the  arbitrator  or 
arbitrators  of  the  matters  in  difference  in  the  cause^ 
as  also  all  other  matters  in  difference  between  Sir 
James  Graham  and  the  Appellant,  as  personal  re- 
presentatives of  the  Marquis  of  Ormonde,  and 
the  Respondeat  Thomas  Sneyd  Kynnersley,  as 
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executor  of  Clement  KyanerBley :  and  it  was  lar*'    }^^\ 
dered^  that  the  Master  should  settle  and  approve 
of  proper  bonds,  to  be  entered  into  by  Sir  James 
Graham  and  the  Appellant,  and.  the  Respondent 
Thomas  Sneyd  Kynnersley,  for  that  purpose* 

In  pursuance  of  this  order,  the  Master  made 
his  report,  bearing  date  the  30th  of  July,  1822, 
whereby  he  certified,  that  up<m  the  nomination 
and  by  consent  of  the  parties,  he  approved  of 
Hugh  Parker  to  be  arbitrator,  and  of  two  arbi- 
tration bonds,  each  of  which  was  made  in  the 
penal  sum  of  10,000/.  for  the  performance  of  the 
award,  so  that  the  arbitrator  should  make  the 
same  ready  to  be  delivered  to  the  parties  on  or 
before  the  1st  of  February,  1823,  which  time 
was  extended  by  two  successive  orders. 

An  award,  bearing  date  the  25th  of  November^ 
1823,  was  made  and  executed  by  Hugh  Parker^ 
whereby  he  awarded,  and  directed  that  Respon^ 
dent  Thomas  Sneyd  Kynnersley  should  pay  to 
Sir  James  Graham  and  the  Appellant,  on  the  12th 
of  February,  the  sum  of  3,671/.  of  lawful  money 
of  Great  Britain,  in  full  of  all  their  claims  as  per<- 
sonal  representatives  of  the  Marquis  of  Ormonde» 
against  the  Respondent  Thomas  Sneyd  Kynners- 
ley as  executor  of  Clement  Kynnersley:  And 
he  further  awarded  and  directed  certain  payments 
to  be  made  in  respect  of  costs  aiid  releases  to  be 
executed. 

In  February  1824,  a  motion  was  made  before 
the  Vice  Chancellor  that  the  award  might  be 
made  an  ord^  of  the  Court  in  tibe  cause  and  be 
performed.  This  motion  stood  over  upon  a  sug- 
gestion that  proceedings  would  be  taken  to  set 
aside  the. award,  upon  the  ground  that  the  rer 
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1828.      presentative  of  Job  Hart  Price  Clarke  (if  any  one) 
^]J^!JJ]^     was  entitled  to  the  proceeds  of  the  timber  cut 
"•         down. 

XTHKIRSIiBr. 

The  Vice  Chancellor  intimated  that  this  was  a 
proper  ground  for  a  re-hearing. 

Sir  James  Graham  died  on  the  23d  of  March, 
1825,  leaving  the  Appellant  the  sole  surviving 
personal  representative  of  the  Marquis  of  Or- 
monde. 

In  the  month  of  April  1825,  the  Respondent 
Thomas  Sneyd  Kynnersley  presented  his  petition 
to  the  Court  of  Chancery,  stating  among  other 
things,  that  he  conceived  himself  to  be  aggrieved 
by  the  decree,  except  so  far  as  it  directed  the 
bill  to  be  dismissed,  so  far  as  it  sought  an  account 
of  dilapidations,  and  that  he  was  advised  that  the 
whole  of  the  bill  ought  to  have  been  dismissed 
with  costs ;  and  therefore  praying,  that  the  cause 
might  be  re-heard  before  the  Vice  Chancellor, 
which  was  ordered. 

The  cause  was  re-heard  on  the  23d  of  April, 
1825,  when  the  Vice  Chancellor  ordered  that  the 
decree  should  be  reversed,  and  that  the  Plaintiff's 
bill  should  be  dismissed. 

Upon  the  subject  of  the  award,  the  arbitration 
bonds,  and  the  order  directing  the  reference, 
nothing  was  done. 

The  appeal  was  against  the  decree  of  the  23d 
of  April,  1825. 


For  the  Appellant— Jfr.  Sugden. 

The  original  hearing  in  the  Court  below,  16 
reported  in  &  Madd.  p.  369.  The  point  then  dis- 
cussed was  simply  on  the  question  of  equitable 
waste.    According  to  my  note,  the  Vice  Chan- 
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eellor  said  it  was  a  creature  of  equity,  and  that  1828. 
there  was  a  breach  of  trust*  The  note  goes  be- 
yond the  report  in  Maddocks^  in  stating  more  fully 
the  ground  of  the  decision  to  be  breach  of  trust. 
There  was  evidence  as  to  the  fact  of  equitable 
W4ste.  The  decree  only  directs  inquiry  as  to 
equitable  waste.  There  was  evidence  that  tim- 
ber was  cut  c<mtrary  to  the  custom  of  the  coun- 
try, and  in  the  park.  There  were  trees  planted, 
and  growing  for  ornament,  and  an  inner  row  of 
oak  trees.  Timber  growing  to  exclude  objects  ia 
entitled  to  protection.*  The  original  decree  di- 
rects only  inquiry,  and  only  as  to  equitable  waste 
as  a  breach  of  trust.  It  was  held  that  legal  waste 
stood  on  a  different  ground.  The  original  decree 
decided  that  the  assets  of  the  tenant  for  life  weref 
liable  for  the  equitable  waste. 

Besides  this,  where  a  decree  is  taken  by  con- 
sent it  cannot  be  reversed.  A  consent  order  must 
purport  to  be  so  cm  the  face  of  the  order.  By  an 
order  of  13th  of  March,  1822,  it  is  stated  ''that  all 
''  matters  in  difference  should  be  submitted  to  the 
''  arbitration  of  a  person  to  be  appointed  by  the 
*'  Master,  and  the  parties  consenting,  the  Master 
**  of  the  Rolls  by  consent  orders,  &c."  A  court  of 
equity  will  not  inforce  an  agreement  to  refer,  un- 
less it  is  made  under  its  own  authority  in  a  cause. 
An  award  has  been  regularly  made;  all  this  being 
done,  and  the  decree  which  is  the  foundation 
being  taken  away,  it  might  be  sufficient  to  leave 
the  case  here. 

The  ground  of  the  decree  on  the  rehearing  was 
that  Clarke  had  the  reversion  in  fee.    The  ques- 
tion was  in  whom  the  right  to  the  money  pro- 
•  Day  ▼.  Merry,  16  Ves.  375, 
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188B.  duced  by  tke  timber  bo  cut  is  vesied*  It  waul 
^!^^^^  held  that  the  right  to  the  money  vested  m  Clarke. 
••  _  The  decree  is  wroBff  for  two  reasons; — 1st,  Be* 
cause  Lord  Ormonde  is  the  first  person  entitled 
to  the  estate  of  inherk«>ce.  2ndly,  Becatise  it  it 
belonged  to  Clarke,  it  passed  by  the  conveyance 
to  Lord  Ormonde.  Money  arising  from  the  oat- 
ting  such  timber  is  by  the  Court  settled  to  go  in 
the  same  course  as  the  estate. 

It  is  a  settled  rule,  that  a  remainder  man  in 
tail  takes  money  absolutely;  but  as  money  so 
produced  is  considered  as  real  estate  in  such 
eases,  it  is  held  that  it  does  not  belong  to  the 
tenant  in  tail,  till  he  acquires  the  dominion  over 
the  estate.  No  doubt  tiiere  was  a  right  in  him, 
but  the  question  is,  whether  the  right  remained 
with  him?  The  trees  could  never  have  been  en* 
joyed  as  a  separate  article  of  property.  The 
money  goes  as  the  trees  would,  until  a  party 
having  an  estate  of  inheritance  comes  into  pos* 
session. 


The  Lord  ChanceUor.—WzB  the  objection  ari- 
sing from  the  award  before  the  Court? 

For  die  Appellant. — 

Ne. 

For  the  Respondent. — 

The  question  arose  upon  the  attempt  to  enferee 
tihe  award ;  the  subject  therefore  must  have  been 
distinctly  before  the  Oburt. 

The  Lord  Chancelior. — ^But  it  does  not  appear 
tihat  it  was  argued. 

For  the  Appdlant.— 

The^t  of  its  being  by  conpent  was  not  befiMe 
the  Court. 
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'  Tke  Lord  Chancelhr. — What  has  been  dMe      182S* 
under  the  award  ? 

For  the  Appellant — 

It  was  stopped  by  the  decree  on  the  re*hearing. 
The  decree  was  not  altered  on  the  ground  of  non- 
liability. 

Lord  EUkn. — Suppose  the  House  were  to  re« 
verse  die  decree;  the  cause  must  go  back  for  the 
purpose  of  proceeding  upon  the  arbitration;  and 
what  could  you  do  till  the  arbitration  is  complete  ? 
If  reversed*  must  the  House  say  that  the  arW^ 
tration  shall  be  completed? 

For  the  Appellant. — 
-  We  <mly  want  the  decree  of  reversal  removed. 

Lord  EtdoH.-^l  wish  to  know  how  tiiis  award  ii 
to  be  got  rid  of? 

For  the  Respondent.— 

We  should  have  a  good  case  to  get  rkl  of  the 
award*  if  we  support  the  decree.  The  only  con^ 
sent  was  to  appoint  an  arbitrator. 

Lord  Eldon.—ls  not  this  an  order  of  the  Court? 
Have  you  a  copy  of  thei  petition  of  re-hearing? 

For  the  Appellant — 

The  decree  on  re-hearing  tippears  to  ht  sfierety 
a  decree  cKsmissing  the  bill. 

The  Lord  Chancellor. — ^What  then  is  to  become 
of  the  award?  There  must  be  a  distinct  afppli- 
cation  to  get  rid  of  the  award.  The  petition  of 
re-hearing  takes  no  notice  of  the  awaidi  If  a 
cause  is  going  on,  and  yoiu  agree  to  refer,  do  you 
not  take  the  chances? 

Lord  ££iofi.—- There  is  a  difltedky  on  both  sides. 
The  petition  of  ie4murBig'  takes  no  notice  of  the 
awaid,  and  you  go  before  the  Vice  Chancellor 
takfaig  no  notice  of  the  award.    The  qMstion  is 
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whether  you  should  not  have  brought  the  matter 
as  to  the  award  before  the  Court. 

The  Lord  Chancellor. — ^They  seem  to  have  begun 
at  the  wrong  end;  they  should  first  have  im- 
peached the  award. 

Lord  Eldon. — ^The  Plaintiff  says  I  am  entitled 
to  the  money  arising  from  the  sale  of  trees  cut 
down  by  an  act  of  equitable  waste;  that  is  the 
question:  if  he  is  so  entitled,  than  another  ques- 
tion arises  as  to  what  is  due  to  him.  If  you  say 
that  he  did  not  refer  the  matter  of  title,  that  1$ 
another  question. 

For  the  Respondent. — 

The  representatives  of  Clarke  are  not  before 
the  Court,  and  his  creditors  might  claim. 

Lord  Eldon^ — ^That  might  be  the  subject  of  ob*» 
jection  on  your  part. 

The  Lord  Chancellor. — But  as  long  as  the  award 
stands,  there  can  be  no  proceedings.  May  not 
this  arbitration  by  consent  operate  as  a  reference 
of  the  fact  and  the  law  together:  and  if  so,  how 
can  we  decide  until  the  matter  is  brought  before 
us?  If  they  left  the  whole  question  to  the  arbi- 
trators there  may  be  an  end  of  the  cause.  If 
the  award  cannot  be  set  aside,  is  not  that  con- 
clusive? \ 

For  the  Respondent.— » 

We  must  establish  the  decree  before  we  can 
make  any  application  as  to  the  award ;  there  is 
no  objection  on  their  part  against  the  order  for 
re-hearing. 

The  Lord  Chancelhr.^^What  was  done  upon 
the  application  to  pay  the  money  into  court? 

For  the  Appellant.-*^ 
.   The  payntent  wqs  stopped  by  this  proceeding* 
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Lord  Eldon — Is  the  decree  signed  by  the  Chan-      1828.     . 
cellor  ?  it  should  be  so  stated  in  the  petition  of 
appeal.    It  may  be  hard  that  you  should  have  to  „^^^^; 
pay  the  money  over  again :  but  have  you  not  re- 
ferred the  question  upon  the  title  ? 

Thel/>rd  Chancellor.^-The  question  of  the  award 
should  have  been  before  the  court  at  the  same 
time  with  the  question  of  re-hearing. 

For  the  Respondent. — 

The  award  we  may  not  be  able  to  set  aside. 

Lard  Eldon.-^li  you  will  admit  that,  we  may 
go  on.  The  matter  as  to  the  award  is  .original 
matter,  and  not  within  the  jurisdiction  of  the 
Court  of  Appeal. 

The  Lord  Chancellor. — Can  you  point  out  any 
way  in  which  the  validity  of  the  award  can  be 
questioned  in  the  Court  below.  Any  question 
of  law  might  have  been  raised  upon  that  sub- 
missiouw 

Lord  Eldon.^^yfh&n  you  consent  to  thp  refer- 
ence can  it  be  said  that  you  did  not  either  refer 
the  right  or  admit  it?  The  submission  would  be 
nonsense  without  such  a  construction. 

The  Lord, Chancellor. — ^AU  matters  in  difierence 
comprise  every  thing  both  of  fact  and  law. 

For  the  Respondent. — 

The  objection  made  is  upon  matters  subsequent, 
contrary  to  all  principle  and  practice. 

The  Lord  Chancellor. — The  letppeal  must  be  with- 
drawn that  the  parties  may  go  before  the  Chan- 
cellor, in  order  that  the  decree  and  the  award  may 
be  considered  together. 


After  this  observation  the  argument  upon  the 
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1828.      case  was  stopped,  and  the  following  special  order 
was  made. 
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24th  July,  1828.— 

It  appearing  to  this  House,  that  upon  the  re- 
hearing before  the  Vice  Chancellor,  when  the 
decree  of  reversal  complained  of  by  the  said 
appeal  was  made,  the  effect  of  the  award  was 
not  discussed  before  the  Vice  Chancellor,  and 
which  award  appears  still  to  remain  in  force ; 
this  House  thinks  it  proper,  and  it  is  therefore 
ordered,  that  the  Appellant,  upon  withdrawing 
his  appeal,  shall  be  at  liberty  to  present  a  petition 
of  appeal  to  the  Lord  Chancellor  against  the 
Vice  Chancellor's  decree  of  reversal ;  the  Appel- 
lant and  Respondent  being  also  respectively  at 
liberty  to  make  such  motions  or  other  applica* 
tions  to  the  Lord  Chancellor  touching  the  said 
award,  and  for  the  confirmation  or  setting  aside 
thereof,  as  they  may  be  advised  to  make,  such 
motions,  or  other  applications,  to  be  heard  at  the 
same  time  with  the  petition  of  rehearing^  so  to  be 
presented  as  aforesaid,  or  at  such  time  or  times 
as  the  Lord  Chancellor  shall  direct.  And  it  is 
further  ordered,  that  the  cause  be  remitted  back 
to  the  Court  of  Chancery,  to  proceed  therein  ac- 
cordingly, reserving  to  each  party  the  right  of 
appealing  from  any  order  or  decree  to  be  made 
herein  by  the  Court. 
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1828. 

•  __  MACU 

APPENDIX.  • 


XACNnLli 
MACORIGOR. 


SCOTLAND. 
(commissaries  court  and  court  of  session.) 

Mart  Black  Macneill     ...      Appellant, 
Malcolm  Macoregor    -    .    -    •      Respondent. 


In  May  18l6»  a  marriage  ceremony  between  M.  and  G.  (accord- 
ing to  the  evidence  of  one  witueM*  who  spoke  positively  to  the 
performance  of  the  ceremony,  and  the  identity  of  the  parties* 
confirmed  by  another  witness,  who  spoke  with  less  firmness  as 
to  the  identity)  was  performed  by  a  minuter  of  the  Church  of 
Scotland,  upon  the  production  of  an  instrument,  purporting 
and  proved  to  be  a  certificate  of  a  prpclamation  of  banns, 
which  j>roclaniation,  from  the  date  of  the  certificate  as  com- 
pared with  a  registrete  of  the  marriage  and  the  evidence  of  the 
witnesses,  could  not  possibly  have  been  nmde.  But  it  was 
proved  to  be  the  usual  certificate,  and  that  according  to  the 
practice  in  Scotland  at  the  time,  banns  were  in  fact  scarcely 
ever  proclaimed,  when  such  certificates  were  given*  The 
minister  who  performed  the  ceremony  had  afterwards  been 
banished  for  forgery,  and  collusion  in  efiecting  a  marriage, 
and  became  incompetent  to  give  evidence,  but  a  book  kept 
by  him,  in  which  the  marriage  in  question  appeared  to  be 
regularly  entered,  was  produced,  and  proved  by  the  wife  and 
daughter  of  the  minister,  who  also  proved  the  performancepf 
the  ceremony, 

M«,  who  had  i^terwards  married  another  husband,  upon  a  suit  to 

establish  the  first  marriage,  in  her  defences  admitted  that  one 

evening  in  May  isiC,  by  means  of  threats,  and  particularly  of 

t)ersonal  injury  to  a  rival  suitor,  who  afterwards  became  the 

^  "  E  e   2 
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1828.  second  husband^  she  wasjnduced  to  go,  and  went  with  G.  to 

v^v^w  the  house  of  the  minister  before. mentioned,  bnt  from  the 

M ACN  EiLL  agitation  of  her  mind,  that  site  was  incapable  of  paying  atten- 

MAcoREGOR.        tion  to  what  then  passed,  and  was  convinced  that  she  did  not 

consent  to  the  marriage.     She  also  admitted  that  afler  the 

ceremony  she  returned  with  G.  to  her  father's  house,  but 

denied  the  consummation. 

It  was  in  evidence  that  M.  was  in  the  habit  of  calling  upon  G. 
at  his  printing  office,  late  in  the  eveninf^  and  alone ;  and  that 
after  the  ceremony  of  marriage,  in  speaking  of  it,  she  said 
"  it  was  not  binding :  what  would  two  or  three  words  of  an 
'*  outlawed  man  do?"  it  was  also  in  evidence,  that  on  two 
"  occasions,  in  the  presence  of  her  father,  she  was  addressed, 
and  her  health  drank,  by  the  name  of  Mrs.  G.,  which  saluta- 
tion was  in  one  instance  returned,  and  in  another  received 
without  observation  by  her  or  her  father.  It  was  also  in 
evidence,  that  upon  two  occasions  J.,  the  second  husband, 
after  his  marriage  came  to  the  house  of  M.  when  G.  was 
there,  and  went  secretly  to  an  upper  room,  where  he  remained 
alone. 

The  marriage  with  G.,  as  alleged,  took  place  in  May  I8I6.  In 
June  18 16,  a  marriage  was  regularly  solemnised  between  M. 
and  J.  It  was  proved  that  G.  before  his  alleged  marriage 
with  M.  had  admitted  that  J.  was  a  more  favoured  suitor; 
that  upon  the  marriage  between  M.  and  J.  he  had  accepted  a 
present  of  a  pair  of  gloves ;  that  he  had  been  frequently  pre- 
sent in  social  parties  with  J.  and  M.,  to  whom  he  drank  by 
the  name  of  Mrs.  J. ;  that  he  slept  in  the  same  room  where  M. 
and  J.  were  in  bed  together  as  man  and  wife,  and  in  all  his 
intercourse  with  them,  which  was  very  frequent,  rec<^ised 
them  as  such. 

Two  years  after  the  marriage  of  M.  and  J.,  and  their  cohabita- 
tion, G.  raised  an  action  in  the  Commissaries  Court  against 
M .  of  declarator  of  marriage  and  adherence.  There  was  issue 
of  the  marriage  between  M.  and  J.,  but  neither  the  children 
nor  J.  were  made  parties. 

Held  (reversing  the  judgment  below)  that  if  a  celebration  of  the 
ceremony  of  marriage  took  place  between  M.  and  G.,  it  was 
to  be  presumed,  under  the  circumstances  before  stated,  that 
there  was  no  real  consent  to  many. 

Whether  it  is  necessary  that  the*second  husband,  and  the 
children  should  be  parties  to  the  suit.     Quisre. 

Semb,    That  according  to  the  practice  of  the  Ecclesiastical 
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Court,  it  is  only  necessary  to  make  the  principal  a  party,  but        1828. 
that  the  other  parties  interested  may  intervene  if  they  think 
fit,  at  any  stage  of  the  suit. 

Supposing;  that  the  evidence  had  been  deemed  sufficient  to  war-    macorbgor 
rant  a  declarator  of  marriage  between  M.  and  G.,  whether 
a  sentence  of  adherence  ought  also  to  have  been  pronounced. 
Qu4Prem 

Upon  a  summons  which  alleges  an  irregular  marriage,  followed 
by  consummation,  and  a  regular  marriage  celebrated  with 
a  view  to  complete  the  irregular  marriage,  whether  proof  of 
the  latter  marriage,  no  proof  being  given  of  the  former,  would 
be  a  sufficient  proof  of  marriage.     Qutere. 

Whether  after  judgment  upon  such  a  summons,  and  proof  nega- 
tiving the  alleged  regular  marriage,  a  new  action  could  be 
brought  to  establish  the  irregular  marriage.     Qutere. 

Whether  according  to  the  law  of  Scotland,  entries,  made  in  a 
book  kept  by  a  minister  of  the  Church  of  Scotland,  in  the 
macmer  above  described,  are  admissible  in  evidence  to  prove 
a  marriage;  and  how  marriages  are  to  be  proved,  supposing 
the  minister  and  witnesses  to  be  dead,  or  incompetent. 
Qmere. 

Whether  the  admissions  of  a  woman  who  may  be  claimed  as  a 
wife  by  two  persons,  under  such  alleged  ceremonies  of  mar- 
riage, and  circumstances  as  above  stated,  is  admissible  in  evi- 
dence as  proof  of  the  first  marriage.     Quaere* 

Whether  ajoarriage  celebratecl  by  a  minister  of  the  Church  of 
Scotland,  upcm  such  certificate  as  above  mentioned,  without 
actual  publication  of  banns,ls  to  be  deemed,  according  to  the 
practice,  a  regular  marriage  in  Scotland.     Qmere* 

Assuming  it  to  be  an  irregular  marriage^ "previous  and  subse- 
quent conduct  of  the  parties  is  admissible  evidence  upon  the 
question  of  consent. 


This  was  an  appeal  from  certain  judgments 
pronounced  by  the  Commissary  Court  and  the 
first  division  of  the  Court  of  Session,  in  an  action 
of  Declarator  of  Marriage,  at  the  instance  of  the 
Respondent,  against  the  Appellant. 
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1S28.  The  summons  was  ft>r  a  declarator  of  marriage 

and  adherence,  filed  in  the >  Commissaries  Court 
^'^""  on  the  25th  of  March  1818 :  *'  It  set  forth,  that 
*'  an  intimate  acquaintance  havmg  f(Jr  some  time 
"  subsisted  betwixt  the  Pursuer  and  Mary  Mac- 
''  neill,  sometimes  called  Mary  Black  Macneill, 
*'  the  reputed  natural  daughter  of  the  late  Dr. 
"  James  Macneil)  of  Stevenston,  by  Euphemia 
"  Black,  they  formed  an  attachment,  and  agreed 
''  to  become  husband  and  wife  of  each  other ;  and 
**  accordingly,  when  they  were  together  at  Holy- 
•*  town,  in  the  county  of  Lanark,  in  spring  1816, 
'*  on  a  jaunt,  in  company  with  the  said  Dr.  James 
"  Macneill,  an  irregular  marriage  between  them 
''  was  celebrated  by  the  said  Dr.  Tames  Macneill ; 
'*  and  the  marriage  was  consummated  by  their 
^'  spending  several  nights  together  in  the  same  bed, 
*'  at  Holytown  aforesaid :  That  on  the  Pursuer 
'^  and  the  said  Mary  Macneill,  or  Mary  Black 
''  Macneill,  returning  to  Edinburgh  from  the  said 
*'  jaunt,  which  they  did  in  the  month  of  May 
"  1816,  they  considered  it  proper  that  no  time 
*^  should  be  lost  in  celebrating,  in  facie  eccksia, 
''  that  marriage  which  had  been  irregularly 
"  contracted  between  them  at  Holytown  afore- 
**  said ;  and  accordingly  they  were,  in  the 
"  month  of  May  1816,  regdlarly  married  by 
"  the  Reverend  Joseph  Robertson,  Minister 
"  of  the  Chapel  in  Leith  Wynd.  Edinburgh/* 
Notwithstanding  of  all  which,  the  said  Mary 
Macneill,  or  Mary  Black  Macneill,  casting  off 
the  fear  of  God,  and  forgetting  her  natural  and 
Christian  duty  and  promise  made  at  her  entering 
into  said  marriage  with  the  Pursuer,  now  refuses 
to  acknowledge  her  marriage,  or  to  cohabit  with 
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Uiib  as  her  husband :  therefore  the  Pursuer,  Mai-  1B28. 
colm  Macgregor,  ought  to  have  our  sentence  and  ^II^^JI^,. 
decreet^  finding  and  declaring,  that  he  and  the 
said  Mary  Macneill,  sometimes  called  Mary  Black 
Macneill,  Defender,  are  lawful  married  persons, 
husband  and  wife  of  each  other;  and  decerning 
and  ordaining  the  said  Defender  to  adhere  to,  and 
cohabit  with  the  Pursuer,  and  treat  and  entertain 
him  in  ail  respects  as  her  husband ;  and  further 
decerning  and  ordaining  the  said  Defender  to 
make  payment  to  the  Pursuer,  of  the  said  sum  of 
100/.  sterling,  as  the  expenses  of  this  process,  &c. 
In  the  defences  which  were  given  in  on  the  Jst 
of  May  1818,  the  Appellant  admitted  the  ac- 
quaintance, and  the  journey  to  Holytown,  but 
denied  **  that  a  marriage  was  there  celebrated  by 
•*  the  Doctor,  or  that  she  either  then  or  at  any 
'*  other  period,  consented  to  become  the  Pur- 
**  suer^s  wife/*  On  the  other  point  she  gave  the 
following  statement :  "  The  Defender  recollects 
'•  perfectly  well  that  the  Pursuer,  some  time  in 
**  the  month  of  May  1816,  made  proposals  of  mar- 
**  riage  to  her,  which  she  rejected,  informing  him, 
''  at  same  time,  that  she  was  pre-engaged  with  Mr. 
''  JoUie,  her  present  Husband.  Notwithstanding 
"  of  this,  some  short  time  thereafter,  the  Pursuer 
"  caHed  at  Dr.  Macneill's  house,  between  ten  and 
"  eleven  o'clock  at  night,  by  which  time  the  Doc- 
"  tor  had  retired  to  his  bed  room ;  and  by  means 
•^  of  threats,  particularly  of  personal  injury  to  Mr. 
•*  Jollie,  he  prevailed  upon  her,  or  rather  forced 
"  her,  to  accompany  him  to  Edinburgh,  and  that 
"  h^  carried  her  to  a  house,  which  she  afterwards 
'^  understood  was  that  of  Joseph  Robertson's ; 
•*  and,  although  from  the  agitation  of  her  mind  at 
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1^.  "the  time,  she  could  pay  no  attention  to  what 
"  migfht  then  pass  yet  she  is  convinced  that  in  no 
"  situation  would  she  consent  to  marry  the  Pur- 
'*  suer,  or  break  her  engagement  with  Mr.  Jollie, 
"  to  whom  she  was  sincerely  attached,  and  had 
"  resolved  to  marry/' 

She  then  proceeds  to  state,  ''  that  having  a 
''  short  time  thereafter  been  married  to  Mr.  JoUie, 
'*  the  Pursuer  on  that  occasion  was  presented 
*'  with,  and  accepted  a  pair  of  g^loves,  as  one;  of 
*'  their  friends,  and  frequently  hereafter  visited 
''  them  in  the  Doctor's  house,  and  only  discon- 
''  tinued  his  visits  from  the  month  of  December 
-  last." 

In  the  answers  to  these  Defences,  the  Respon- 
dent desired  that  the  Appellant  should  be  judi- 
cially examined,  as  to  the  facts  stated  in  the 
summons,  which  was  ordered  by  the  Court,  but 
the  Respondent  afterwards  declined  to  avail  him- 
self of  the  right. 

The  Court  then  appointed  a  Condescendence, 
and  the  Respondent,  on  the  23d  of  April  1819, 
put  in  the  following  :^- 

1 .  That  having  paid  his  addresses  in  the  way  of 
marriage  to  the  Defender,  who  was  living.unmar- 
ried  in  the  house  of  her  reputed  father.  Dr. 
Macneill,  with  the  approbation  of  the  said  Dr.. 
Macneill,  the  Pursuer  accomipanied  Dr.  Macneill 
and  the  Defender  in  an  excursion  to  Lanarkshire, 
in  the  month  of  May,  1816,  for  the  purpose  of 
visiting  an  estate  belonging  to  Dr.  Macneill,  in 
the  parish  of  Bothwell. 

2.  That  in  the  course  of  this  excursion,  the 
parties  slept  several  nights  at  the  inn  at  Holytown, 
which  is  in  the  same  parish  with  Dr.  Macneill's 
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estate ;  and  while  in  that  inn,  Dr.  Macneill  stood 
up  and  solemnly  bestowed  the  hand  of  his  daughter 
the  Defender  upon  the  pursuer  as  her  husband^ 
and  gave  the  parties  his  blessing.  That  the  De- 
fender  acquiesced  in  this  by  taking  the  Pursuer's 
hand ;  and  while  at  the  inn  at  Holytown,  the 
Pursuer  and  the  Defender  slept  in  the  same  room 
for  two  nights,  when  the  irregular  marriage  which 
had  been  previously  solemnized  by  Dr.  Macneill 
in  the  way  here  mentioned,  was  consummated.    ' 

3.  That  while  upon  this  journey,  the  Pursuer 
was  treated  by  the  Defender  and  by  her  father 
insuch  a  way  as  induced  the  tenants  on  Dr.  Mac- 
neilFs  estate,  and  others' in  whose  company  they 
happened  to  be,  to  believe  that  the  Pursuer  and 
the  Defender  were  either  actually  married,  or 
were  solemnly  betrothed  to  each  other  as  hus- 
band and  wife.  That  the  parties  returned  from 
this  excursion  to  Edinburgh  on  the  20th  May, 
1816;  and  the  Defender  after  her  return  to  her 
father*s  house  in  Leith  Walk,  where  she  generally 
resided,  admitted  to  various  persons  that  an  irre- 
gular marriage  had  been  solemnized  between  the 
Pursuer  and  the  Defender  at  Holy  town,  when  she 
had  accepted  the  Pursuer  as  her  husband ;  and 
that  this  irregular  marriage  had  been  afterwards 
consummated. 

4.  That  immediately  upon  their  return  to  Edin- 
burgh, the  Pursuer  and  Defender  thought  it  pro- 
per that  their  marriage  should  be  regularly  so- 
lemnized by  a  clergyman  without  any  further 
delay ;  and  with  the  view  to  this  marriage,  the 
Defender  made  the  usual  preparations  in  the  way 
of  dress  which  are  customary  on  such  occasions. 
In  particular,  she  gave  to  Margaret  Kinlay,  who 
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is  since  married  to  a  person  of  the  name  of  Shewen^ 
residing  in  Leith  Walk,  three  gowns  to  be  made 
for  herself  on  the  occasion  of  her  marriage,  also 
a  marriage  shift  for  herself  and  a  marriage  shirt 
for  the  Pursuer;  all  which  articles  she  desired 
should  be  got  ready  by  a  particular  day,  with  a 
view  to  the  regular  solemnization  of  her  marriage 
with  the  Pursuer.  And  further,  she  requested 
the  said  Margaret  Kinlay  to  oflSciate  as  her  bride*s<- 
maid  on  that  occasion. 

5.  That  in  pursuance  of  this  resolution,  the 
Pursuer  obtained  a  certificate  of  proclamation  of 
banns  in  the  usual  form ;  and  thereafter  the  Pur- 
suer and  the  Defendant  proceeded,  on  the  evening 
of  Thursday,  the  23d  of  May,  1816,  from  Dr. 
Macneill's  house,  near  the  bottom  of  Leith  Walk, 
to  the  house  of  the  Reverend  Joseph  Robertson, 
minister  of  the  chapel  of  ease  in  Leith  Wynd, 
Edinburgh,  for  the  purpose  of  having  their  mar- 
riage regularly  solemnized,  by  that  person.  That 
upon  arriving  at  Mr.  Robertsons  house,  they 
made  application  to  him  to  solemnizethemarriage, 
producing  to  him  at  the  same  time  the^rtificate 
of  the  proclamation  of  banns^^  and  they  were  ac- 
cordingly that  evening^gularly  married  by  Mr. 
Robertson,  according  to  the  foFihs  of  Jhe  Churcl^ 
of  Scotland,  Jn^the  presence  oCMlt-JLoliHeftsan's 
wife  and  his  daughterj_  and  the  marriage  was 
entered  in  a  book  kept  by  the  said  Reverend  J. 
Robertson,  as  a  record  of  the  marriages  which  he 
solenmized. 

6.  That  after  the  marriage  was  thus  solenmized, 
the  Pursuer  accompanied  the  Defender  from  Mr. 
Robertson  s  house  to  the  house  of  Dr.  Macneill, 
in  Leith  Walk,  and  there  the  marriage  was  con- 
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summated^  by  the  Pursuer  sleeping  in  the  same      1^^ 
bed  with  the  Defender. 

7.  That  the  Defender  has,  upon  a  Tariety  of  * 
occasions,  admitted  to  sundry  persons  that  she 
was  married  to  the  Pursuer  by  the  Reverend  Mr. 
Robertson  as  above  mentioned,  and  that  she  there- 
after slept  with  the  Pursuer  as  her  husband,  in 
her  father's  house. 

These  facts  the  Pursuer  undertakes  to  prove  by 
the  evidence  of  (Here  follow  the  names  of  the 
witnesses.) 

On  the  21st  of  May,  1819,  the  Appellant  put  in 
answers,  by  which,  before  making  special  answers 
to  the  articulate  condescendence,  she  recalled  the 
attention  of  the  Court  to  the  defence  originally 
stated  by  her,  and  to  the  facts  specially  mentioned 
in  the  first  part  of  her  answers  to  a  petition 
given  in  by  the  Pursuer.  It  was  therein  stated, 
that  so  far  from  the  Pursuer  having  then  had  any 
idea  that  the  Appellant  was  his  wife,  that,  on 
the  contrary,  he  not  ovAy  knew  of  the  previous 
courtship  between  Mr.  JoUie  and  her,  and  that 
they  were  to  be  married,  but  at  the  time  of  the 
marriage  he  was  presented  with  gloves,  which  he 
accepted  of;  and  being  considered  as  one  of  their 
most  intimate  friends,  he  repeatedly  visited  them, 
drank  to  them  as  husband  and  wife,  by  the  names 
of  Mr.  and  Mrs.  Jollie ;  and  when  he  so  repeated 
these  visits,  was  in  the  practice  of  partaking  of 
their  family  fare,  always  acknowledging  them  to 
be  husband  and  wife.  It  therefore  appears  a 
most  extraordinary  circumstance,  the  Pursuer 
afterwards  claiming  the  Appellant  as  his  wife, 
a  person  who  noiay  have  been  said  to  have  been 
married  with  his  consent  and  approbation  to  Mr. 
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1828.  JoUie,  her  present  husband ;  and  so  far  from  thi^ 
^^^[^]J^j^  having  given  him  oflfence  at  the  time,  that,  as  al- 
*'  ready  mentioned,  he  visited  and  acknowledged 
them  as  married  persons,  and  as  such  was  enter- 
tained by  them.  WTien,  however,  the  Pursuer 
first  pretended  to  say  that  the  Appellant  was 
his  wife,  it  appeared  that  his  object  was  merely 
selfish,  as  he  offered  to  renounce  the  claim  of  a 
husband  upon  condition  that  she  and  Mr.  Jollie 
would  pay  him  a  sum  ot  money ;  so  that  if  they 
had  complied  with  his  wish,  n6  sttch  action  as  the 
present  would  have  appeared  in  Court. 

The  Appellant  submitted  that  before  the  Pur- 
suer should  be  allowed  to  enter  upon  his  proof  of 
the  condescendence,  the  above  special  facts  should 
be  discussed,  and  a  proof  thereof  allowed  to  the 
Appellant;  or  should  the  Court  be  inclined  to 
allow  the  Pursuer  to  proceed  with  his  proof  in 
the  mean  time,  the  Appellant  should  also  be 
allowed  a  proof  of  what  she  then  stated,  with 
what  follows  as  the  answers  to  the  articulate  con- 
descendence. 

The  Appellant  then  proceeded  to  answer  the 
condescendence. 

Art.  1.  The  Defender  denies  this  article,  ex- 
cepting in  so  far  as  regards  the  circumstance  of 
the  Pursuer's  having  accompanied  Dr.  Macneill 
and  the  Defender  first  to  Holytown  and  after- 
wards to  Glasgow.  In  May  1816,  the  Pursuer 
mentioned  to  Dr.  Macneill  that  he  had  occasion 
to  go  to  Glasgow,  and  would  accompany  him  to 
Holytown  if  he  inclined.  Dr.  Macneill  acqui- 
esced, and  the  Pursuer  accompanied  Dr.  Macneill 
and  the  Defender  to  Holytown,  and  afterwards 
persuaded  Dr.  Macneill  to  go  the  length  of  Glas- 
gow. 
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Art.  2.    This  article  is  denied.  1828. 

Art.  3.    This  is  also  denied.  Jtt^^T?!^, 

Art.  4.  This  is  denied,  in  so  far  as  regards  the  *• 
Defender's  having  any  view  of  a  marriage  with  the 
Pursuer,  making  preparations  on  that  account,  or 
employing  Margaret  Kinlay  to  make  a  shirt  for 
the  Pursuer,  and  requesting  her  to  officiate  as 
bride's  maid  on  occasion  of  the  alleged  marriage. 
Dr.  Macneill,  when  in  Glasgow,  gave  money  to 
the  Defender  to  purchase  there  three  gowns,  and 
she  employed  Margaret  Kinlay  to  make  them; 
but  she  denies  her  then  having  any  view  of  a  mar- 
riage with  the  Pursuer. 

Art.  5.  The  Defender  recollects  that,  some 
time  in  May  1816^  the  Pursuer  made  proposals  of 
marriage  to  her,  which  she  declined,  informing 
him  of  her  being  pte-engaged  with  Mr.  Jollie, 
no  w  her  hu3band.  Notwithstanding  of  this,  some 
short  time  hereafter,  the  Pursuer  called  at  Dr. 
Macneill's  house  one  evening  about  nine  or  ten 
o'clock,  by  which  time  h«  had  retired  to  his  bed- 
room, and  by  means  of  thi;eats,  particularly  of  per- 
sonal injury  to  Mr.  Jollie,  the  Pursuer  prevailed 
on  her  to  accompany  him  to  Edinburgh,  and  he 
conducted  her  to  a  house,  which  she  afterwards 
understood  to  be  that  of  Joseph  Robertson;,  and 
although,  from  the  agitation  of  her  mind  at  the 
time,  she  was  incapable  of  paying  attention  to  what 
then  passed,  she  is  convinced  that  neither  then, 
noi;  at  any  time,  did  she  consent  to  marry  the 
Pursuer,  or  break  the  engagement  she  had  come  . 
under  with  Mr#  Jollie. 

Art.  6.  The  Defender  admits  that  the  Pursuer 
accompanied  her.  back  from  the  house  of  Joseph 
Robertson  to  Dr.  Macneill's  House,  where  she 
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retired  to  her  own  roooit  and  the  Pursuer  staid 
all  night  in  a  separate  room  below ;  but  there  is 
no  truth  in  his  allegation  of  there  having  been 
any  marriage,  or  consummation  of  marriage,  be- 
twixt her  and  the  Defender,  either  then  or  at  any 
other  period. 

Art.  7.    This  article  is  denied. 

The  Commissaries  allowed  the  Respondent  a 
proof  of  the  fourth,  fifth,  and  sixth  articles  of  the 
condescendence,  being  those  relating  to  the  so- 
lemnization of  the  marriage  in  Edinburgh,  super- 
seding consideration  of  the  other  articles,  *'  until 
*'  the  proof  now  allowed  shall  be  led  and  con- 
cluded." By  a  subsequent  interlocutor,  on  the 
20th  of  August,  the  Commissaries  allowed  a  proof 
of  the  remaining  articles  of  the  condescendence. 


The  evidence  produced  by  the  parties,  as  it 
finally  appeared  in  the  prints  before  the  House  on 
the  appeal,  was  as  follows : — 

On  the  part  of  the  Respondent  the  proof  was 
professedly  confined  to  the_allegation  in  the  sum- 
mons  of  a  regular  marriage  atJBdmburgli ;  the 
proof  of  the  allegation  of  the  irregular  marriafi^e  at 
Holytown  having  b^ft"  ahand^"^'^ 

CEarles  Macpherson  deponed,  that  the  Appel- 
lant was  in  the  constant  habit  of  calling  for  the 
Respondent,  and  that  the  behaviour  of  the  par- 
ties led  to  the  general  belief  that  a  courtship  was 
going  on;  that  her  visits  to  the  Respondent  at  the 
printing  house  were  frequent,  sometimes  twice  or 
three  times  a  week;  that  she  was  sometimes  ac- 
companied by  her  father,  and  sometimes  alone. 
"  Depones,  that  when  the  Pursuer  came  alone  to 
''  the  office,  she  sometimes  called  as  late  as  eight 
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"  or  nine  o*cIock  at  night,  at  other  times  during      1828. 
'•  the  day.     Depones,  that  when  she  called  in    J]^^^)^ 
**  company  with  her  father,  he  does  not  recollect   ^^^J;^ 
'*  of  her  calling  later  than  about  two  or  three 
''  o'clock  in  the  day.     Depones,  that  on  some  of 
**  the  occasions,  the  Pursuer  left  the  office  with 
**  the  Defender  when  she  came  alone,  and  did  not 
''  return  again  to  the  office  that  evening. 

Margaret  Kinlay  deponed,  *^  that  she  remem- 
'^  bers  that  the  Detender  once  mentioned  to  the 
"  Deponent,  that  her  father.  Dr.  Macneill,  wished 
**  to  give  her,  the  Defender's,  hand  to  Malcolm 
**  Macgregor,  the  Pursuer,  when  they  were  toge- 
^'  ther  at  Glasgow,  but,  as  she  said  to  the  Depo- 
'^  nent,  she,  the  Defender,  refused  to  marry  him 
'^  there,  or  till  they  came  home,  or  something  to 
**  that  purpose;  but  she,  the  Deponent,  cannot 
''  recollect  her  precise  expressions."  This  wit- 
ness afterwards  mentions,  that  she  was  asked  to 
be  the  bride's  maid.  Miss  Macneill  said,  **  when 
^'  she  asked  me  to  be  the  bride's  maid,  that  her 
'^  marriage  was  to  be  private,  and  that  it  was  to 
'^  take  place  in  Edinburgh ;  that  the  gentleman, 
''  and  a  friend  of  his,  were  to  come  in  a  coach  to 
^  meet  her  at  the  minister's,  but  she  neither  men«> 
**  tioned  the  intended  husband's  name,  or  his 
^'  friend's,  or  the  minister's,  or  the  name  of  the 
^'  place  where  she  was  to  be  married;  she  just 
'^  said  that  the  gentleman  was  to  come  with  his 
'*  friend  in  a  coach,  to  meet  us  at  the  minister's 
**  house  in  Edinburgh."  The  witness  could  not 
attend;  and  ''  it  was  some  weeks  after  the  time 
''  fixed  for  the  marriage,  that  I  asked  Miss  Mac- 
''  neill  if  her  marriage  with  Mr.  Macgregor  was 
^'  done;  and  she  answered  me.  No;  and  added. 
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18^.  "  I.  am  going  to  marry  a  man  I  like  better,  as  I 
"  have  before  deponed  to." 
REtioii  Mrs.Christian  M  acnaughton  being  interrogated 
'*  if  she  ever  knew  of  Dr.  M acneill,  and  the 
**  Defender  and  Pursuer  going  on  a  jaunt  to  Ste- 
"  venston,  in  the  west  country,  in  the  month  of 
**  May  1816?  depones,  and  answers,  yes,  I  heard 
"  her  speaking  of  it.  Interrogated,  what  she 
*'  said  of  the  journey  ?  deponed,  the  Appellant 
**  said,  that  when  they  were  in  an  inn  on  the 
"  journey,  with  the  Respondent,  and  Dr.  Mac- 
*'  neill  had  gone  to  bed,  there  was  only  another 
'^  bed  room  with  two  l)eds  in  it,  and  the  innkeep- 
"  er's  wife,  or  woman  who  kept  the  inn,  asked 
''  her  if  she  had  no  objections  to  sleep  in  the  same 
"  room  with  Mr.  Macgregor  ?  that  there  were 
**  no  curtains  on  the  bed,  and  she  objected  to  the 
**  want  of  them ;  and  said,  if  she  would  hang 
*^  sheets  round  the  beds,  she  would  have  no  ob- 
''  jections :  that  she  said  that  the  woman  hung 
''  sheets  round  the  beds,  and  Mr.  Macgregor  and 
^'  the  Defendant  slept  in  the  same  room  in  dif- 
'*  ferent  beds  that  night." 

Mr.  Smyth,  writer  to  the  signet,  made  the  fol- 
lowing deposition : — "  I  recollect  him  (the  Re- 
**  spond^nt)  speaking  to  me,  some  time  after  the 
^^  execution  of  Dr.  Macneiirs  second  deed  of  set- 
''  tlement,  in  April  1816,  about  his  marriage  with 
"  the  Defender,  which  was  to  be  at  the  Black 
''  Bull  Inn  that  evening,  at  nine  o'clock,  andwish- 
"  ing  me  to  be  present;  but  I  was  unwell  at  the 
*'  time,  and  confined  to  the  house  ;  but  I  said, 
"  Mr.  Court,  my  clerk,  might  go ;  and  I  think  I 
"  called  Mr.  Court,  and  mentioned  it  to  him,  and 
"  he  said  he  would  go  ;  and  Mr.  Macgregor  said 
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**  "he  would  call  back  at  nine,  but  he  did  not  call      1828. 

"  at  the  hour ;  and  some  little  time  thereafter,  1 

^*  said  to  Mr.  Court,  you  had  better  go  to  the 

'*  Black  Bull,  Mr.  Macgregor  may  be  expecting 

*'  you  there;  and  Mr.  Court  went  to  the  Black 

'*  Bull ;  and  some  little  distance  of  time  there- 

'*  after,  he  called  back  and  told  me  he  could 

**  hear  nothing  about  him.     Interrogated,  when 

''this  took  place?  depones,  and  answers,   this 

''  happened   nearer  the   end  of  May  than  the 

•*  beginning  of  it.     Mr.  Smyth  being  interro- 

"  gated,  if  the  Pursuer  caUed  upon  the  depo- 

''  nent,    and  informed   him  that   he  had  been 

*'  married  to  the  Defender  in  Edinburgh,   and 

*'  by    whom  ?    depones,  and  answers,   yes,  he 

''  did.     Interrogated,  if  that  was  long  after  the 

*'  evening  that  Mr.   Court  went  to  the  Black 

**  Bull  ?  depones,  and  answers,  it  was  some  dis- 

*'  tance  of  time  after, — not  so  much  as  a  month, 

'*  but  more  than  a  week.    I  think  he  said  they 

*•  had  been  married  by  Mr.  Robertson." 

The  Respondent  referred,  in  evidence  of  the 
certificate  of  proclamation  of  banns  having  been 
obtained,  to  an  extract  from  the  books  of  the 
session  clerk,  of  the  following  tenor : — *'  Re- 
**  gistrate  of  marriage. — Edinburgh,  twenty-first 
"  day  of  May,  eighteen  hundred  and  sixteen.— 
"  Malcolm  Macgregor,  printer.  Old  Church  Pa- 
"  rish,  and  Mary  Macneill,  St.  Cuthbert's  Pa- 
''  rish,  daughter  of  Dr.  James  Macneill,  Edin- 
'*  burgh." 

Mr.  Andrew  Masson,  the  son-in-law  of  Mr. 
Wilson,  session  clerk  in  the  city  of  Edinburgh, 
deponed,  "  That  he  made  the  entry  in  the  day- 
''  book  kept  at  his  father-in-law's,  which  is  now 
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1828.      ^*  exhibited  to  the  deponent,  and  which  is  in  the 
following  terms  — 
*•  ''22dMay,  1816. 

"  Malcolm  Macgregor,  printer.  Old  Church 
"  Parish,  and  Mary  Macneill,  St.  Cuthbert's  Pa- 
''  rish,  daughter  of  Dr.  James  Macneill^  Edin- 
**  burgli.  That  the  parties  are  free;  unmarried, 
"  of  legal  age,  and  not  within  the  forbidden  de- 
*^  grees,  and  he  has  resided  upwards  of  six  weeks 
"  in  Edinburgh,  is  certified  by  James  Macdonald, 
"  running  stationer,  Edinburgh,  and  Patrick  Neill, 
"  printer,  Edinburgh. 

•*  E  (Signed)    *'  Malcolm  Macgregor. 

''  Js.  Macdonald. 

*'  Depones,  that  the  entry  of  the  above,  trans- 
'*  ferred  into  the  office  day-book,  in  the  following 
"  terms,  also  exhibited  to  the  witness,  is  also  in 
**  the  deponent's  hand  writing : — 

"  Edinburgh,  22d  May,  1816. 
"  Malcolm  Macgregor,  printer,  Old  Church 
*'  Parish,  and  Mary  Macneill,  St.  Cuthbert's  Pa- 
"  rish,  daughter  of  Dr.  James  Macneill,  Edin- 
"  burgh.  Certy*  by  James  Macdonald,  run- 
"  ning  stationer,  and  Patrick  Neill,  printer,  Edin- 
**  burgh. 

(Signed)    "  Malcolm  Macgregor. 
^^  Jam.  Macdonald." 

Being  specially  interrogated,  he  depones,  "  that 
"  in  no  case  was  it  the  practice  to  transfer  any  of 
''  the  entries  in  the  house  day-book,  kept  at  his 
"  father-in-law's,  to  the  office  day-book,  unless 
*'  certificates  had  been  given  out  to  the  parties.'' 
Then  adding  a  qualification,  which  does  not  ap- 
ply to  the  present  case,  he  proceeds,  **  that  he  is 
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*'  quite  certain,  that,  with  the  exception  now      18S8. 

**  mentioned,  certificates  were  issued  in  all  cases    ,)^^]J^ 

*^  where  the  entries  appeiar  to  have  been  trans-         «- 

"  ferred.    The  deponent  being  now  shown  the 

'^  copper-plate  form  of  proclamation  of  banns 

^'  in  process,  depones,  that  it.  is  the  form  of  cer- 

"  tificate  in  use  to  be  given  out  by  the  session 

^*  clerk  in  thq  year  1816,  and  the  same  is  marked 

'*  by  the  Commissary  Examinator,  and  deponent, 

^'  as  relative  hereto." 

The  copper-plate  form  of  certificate  referred  to, 
runs  in  the  following  terms : — 
^*  Marriage.  Edinburgh,  181 

*'  That  the  parties  are  free,  unmarried,  of  legal 
^'  age,  and  not  within  the  forbidden  degrees,  and 
**  resided  in  Edinburgh  upwards  of  six 
"  weeks  preceding  the  proclamation  of  banns,  is 
^'  certified  to  me,  for  which  I  shall  be  answerable. 
**  And  are  orderly  proclaimed  in  several  churches 
"  in  this  city,  in  order  to  marriage,  and  no  ob- 
"  jections  made  why  the  same  may  not  be  solem- 
"  nized,  is  certified  by *' 

He  depones  **  that  the  entries  in  the  office  day- 
"  book  were  transferred  into  a  folio  book  in  the 
**  ofiBice,  called  the  registrate  of  marriage ;"  and 
upoB  the  interrogation  of  the  Appellant,  he  re- 
peats his  conviction,  that  a  certificate  of  procla- 
mation of  banns  must  have  been  granted,  in  the 
present  case,  and  the  grounds  upon  which  that 
conviction  rests. 

Robert  Bow,  the  present  session  clerk,  being 
interrogated  as  to  the  extract  from  the  register  of 
marriages,  being  dated  21st  of  May,  1821,  when 
it  is  entered  in  the  day-book  of  date  22d  May? 
''  depones  and  answers,  it  must  be  a  mere  mis- 

F  F  2 


410  CASES    IN^    THE    HOUSE   OF    LORDS 

1828.      «'  take  of  mine  in  transferring  the  entry  from  the 
^^^)J^^    "  day-book  to  the  register,  and  the  date  22nd 
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being  placed  below  instead  of  above.  Inter- 
"  rogated,  if  he  is  satisfied  from  the  evidence  of 
''  the  entries  appearing  in  the  different  books 
"  above  deponed  to,  that  a  certificate  of  procla- 
"  mation  of  banns  must  have  been  given  out  at 
"  that  time  in  the  form  above  deponed  to?  de- 
*'  pones  and  answers,  1  have  no  doubt  of  it. 
*'  Interrogated,  if  the  entry  in  the  register,  above 
''  deposed  to,  shews  the  date  of  the  certificate  of 
"  proclamation  being  issued  by  the  session  clerk, 
"  or  if  it  shews  the  date  of  the  celebration  of  the 
"  marriage  ?  depones  and  answers,  it  shews  the 
''  date  of  which  the  lines  were  got  out,  but  not 
"  the  date  of  the  marriage." 

The  Reverend  Dr.  Macknight  depones,  **  That 
"  he  is  one  of  the  ministers  of  Edinburgh,  and 
"  has  been  so  for  nineteen  years  past.  Depones 
"  that  he  has  officiated  as  clerk  to  the  presbytery 
"  of  Edinburgh  for  thirty  years  past.  Depones, 
"  that  the  old  regulations  in  regard  to  the  pro- 
"  clamation  of  banns  were  not  strictly  attended 
"  to  at  and  previous  to  the  year  1816.  Inter- 
"  rogated,  whether  at  and  previous  to  the  year 
"  1816,  the  deponent,  as  a  clergyman  of  the  city 
*'  of  Edinburgh,  would  have  celebrated  a  mar- 
"  riage  betwixt  a  gentleman  residing  within  the 
"  city  and  a  lady  residing  in  the  parish  of  St. 
"  Cuthbert's,  on  the  production  of  the  certificate 
''  of  the  proclamation  of  banns  then  in  use  by  the 
"  session  clerk  of  the  city  of  Edinburgh,  without 
"  his  requiring  also  a  certificate  of  a  similar  na- 
*'  ture  from  the  session  clerk  of  the  parish  of  St. 
''  Cuthbert's  ?    depones  and  answers,  I  always 
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"  disapproved  of  the  practice,  but  found  it  so      1828. 

**  common  that  I  certainly  did  celebrate  marriages     i][^^I^^ 

*'  on  such  certificates  of  proclamation  from  one  of        •• 

''  the  parties  only ;  and  that,  in  consequence,  I 

**  was  anxious  to  obtain  that  alteration  in  the  form 

^  of  proclamation  which  has  since  been  adopted 

"  by  the  presbytery,  a  copy  of  which  is  now 

*' shewn  to  me."    And   "The  copper-plate  en- 

"  graving  of  the  certificate  of  proclamation  of 

^'  banns  in  use  to  be  issued  by  the  session  clerk 

"  of  the  city  of  Edinburgh,  in  the  year  1816,  and 

"  referred  to  in  the  depositions  of  Robert  Bow 

''  and  Andrew  Masson,  being  shewn  to  the  de- 

"  ponent,  and  also  the  entry  of  the  attestation 

''for  a  certificate  of  proclamation  of  banns,  in 

"  order  to  marriage  betwixt  the  parties,  of  date 

''  the  22nd  May,  181G,  contained  in  the  house 

"  day-book  kept  by  Adam  Wilson,  referred  to  in 

''  the  deposition  of  Andrew  Masson,  being  also 

"  now  shewn  to  the  deponent,  and  interrogated, 

"  whether,  if- the  copper-plate  form  of  this  certi- 

''  ficate  had  been  regularly  filled  up  in  confor- 

"  mity  to  the  entry  contained  in  the  day-book, 

**  and  duly  signed  by  the  session  clerk,  the  depo- 

*\  nent  would,  on  such  certificate  of  proclamation 

"  of  banns,  have  celebrated  the  marriage  betwixt 

*'  the  parties  ?  depones  and  answers,  most  un- 

"  doubtedly  I  would ;  it  was  what  was  done  every 

"  day,  by  which  I  mean  very  commonly." 

Mr.  Bow,  the  session  clerk,  depones,  "  That  in 
"  181G  it  was  the  practice  for  clergymen  to  consider 
''  the  parish  of  St.  Guthbert's,  and  the  parishes  in 
''  the  city  of  Edinburgh,  as  the  same,  and  to  mar- 
''  ry  parties  upon  single  lines  from  either  parish." 

Mrs.  Margaret  Robertson,  the  wife  of  the  Re- 
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1828.      verend  Joseph  Robertson,  by  whom  the  ceremony 

2^^^J[^    was  performed,  depones,  that  her  husband  *'  kept 

«..  *'•  -.»    "  a  book,  in  which,  so  far  as  I  know,  he  generally 

**  recorded  the  marriages  celebrated  by  him ;  and 

'*  being  shewn  a  book  produced  by  the  Pursuer, 

''  and  now    subscribed  by  the  deponent,  and 

"  Judge-Examinator,  as  relative  hereto,  which 

*^  commences  on  the  1st  of  January,  1814,  and  ap- 

"  pears  to  end  upon  the  26th  of  November,  1817 ; 

''  and  the  deponent  being  interrogated,  whether 

''  that  is  the  book  so  kept  by  her  husband,  and 

*'  by  whose  hand  it  is  written  ?  depones,  and 

''  answers,  it  is  the  book  that  was  kept  by  my 

''  husband,  and  is  wrote  by  him.    And  bemg 

*'  particularly  desired  to  look  at  the  entry  in  that 

"  bpok,  under   the  date  of  twenty-third  Mfiy, 

''  eighteen  hundred  and  sixteen,  '  married  MsJ- 

"  *  colm  Macgregor,  printer.  Old  Church  Parish, 

"  *  and  Mary  Macneill,  St.  Cuthbert's  Parish, 

** '  daughter  of  Dr.  James  Macneill,  Leith  Walk. 

"  '  Town  Lines ;'  and  interrogated,  if  that  entry 

''  is  in  the  handwriting  of  her  husband  ?  depones, 

"  and  answers,  yes.     Interrogated,    were  you 

"  present  at  this  marriage?  depones,  and  answers 

^'  yes.     And  again  being  interrogated,  do  you 

"  perfectly  recollect  that  there  was  a  marriage  in 

*'  your  house,  and  celebrated  in  your  presence 

"  by  your  husband,  upon  the  23d  of  May  1816^ 

**  as  specified  in  the  book  ?  depones,  and  answers, 

*'  I  recollect  of  it  being,  but  I  cannot  recollect 

"  the  precise  date.    Interrogated,  about  what 

''  hour  did  the  marriage  to  which  you  allude 

."  take  place  ?    deponesj  and  answers,  between 

^'  nine  and  ten  o'clock  in  the  eveniag  I. think;  I 

*^  cannot  be  certain.    Interrogated,  did  you  see 
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««.any  mamiage  lines  produced?  depones,  and 
**  answers,  I  know  that  they  brought  lines  with 
<'  them;  Ibs^w  them  in  my  husband's  hands,  either 
*^  when  he  was  cdebrating  the  marriage^  or  be* 
\^  fore  or  after  the  celebration.  He  generally 
«<  held  the  tines  in  his  band  while  he  was  cele- 
^^  bratingmaniages.    Interrogated,  did  you  your* 

V  self  read  the  paper.that  you  call  lines?  depones, 
'^  and  answers,  I  really  think  I  did,  I  believe  I 
''  did;"  Her  deposition  closes  as  fpUows :  ''  Ae- 
'^  interrogated  for  the  Pursuer,  did  the  parties  in 
'V the,  marriage  to  which  you  allude  conduct 
^'  themselves  in  the  ceremony,  in  the  same  man- 
'*  ner  as  parties  do.  on  similar  occasions,  or  did 
''  you  observe  any  thing  particular?  depones, 
*'  and.  answers,  they  bqhaved  just  in  the  usual 
^5  manndr ;  ^  I  did  not.  observe  any  thing  particu- 
'^  lar, — iRe-iBtern^ted  for  the  Defender,  was  it 
''  your  husband's  practice  to  put  questions  to  the 
'^  parties  when  he.  performed  the  ceremony  ?  de- 
^' pones,  and  answers.  It  was  his  practice  to  ask 

V  parties  if  they  were  .willing.    Interrogated  by 

V  the  Court,  have. you  fmy  doubt  he  did  so  upon 
<<  the  occasion  to  which  you  allude  ?  depones, 
"  and  answers,  none  whatever."* 

Mary  Robertson,  the  daughter  of  the  former 
witness,  being  interrogated,    ''  do  you    know 

*  This  witness  did  not  recognise  the  Appellant  when  pointed 
out  to  her  upon  the  examination;  and  as  to  Macgregor,  she 
admitted  that  she  4iad  never  aeen  him  before  the  ceremon j ;  and 
being  much  .pressed^  as  to  how  she  could  recoUect  so  well  his 
identity^  answered,  '*  Indeed,  I  know  very  little  about  it;  I 
**  am  so  unwell  to  day,  I  am  unable  to  answer  questions."  "  I 
**  recollect  his  face,  I  cannot  be  more  particular.''  She  also 
stated,  that  she  believed  there  was  a  lighted  candle  in  the  room 
when  the  ceremony  was  perf<M'med« 
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1828.      "  the  Defender  ?  depones,  and  answers,  1    have 
^^^^^j^    "  known  her  by  sight  for  several  years,  but  I 
^-         "  never  spoke  to  her.     And  being  shewn  the 
**  book  produced  during  the  examination  of.  the 
"  preceding  witness,  and  interrogated,  depones, 
"  that    for  more  than   fourteen  years  past  her 
''  father  recorded  the  marriages  he  celebrated ; 
"  and  the  book  produced,  which  she  has  now  seen 
''  and  examined,  is  of  her  father's  handwriting. 
''  Interrogated,  depones,  that  the  entry  under 
"date  the  23d  of  May  1816,   '  married  Malcolm 
*'  '  Macgregor,  printer.  Old  Church  Parish,  and 
'* '  Mary  Macneill,  St.  Cuthbert's  Parish,  daugh- 
*' '  ter  of  Dr.  James  Macneill,   Leith  Walk. — 
*'  *  Town  lines,'    is  of  her  father's  handwriting. 
"  Interrogated,  depones,  that  the  deponent  was 
'^  present  at  this  marriage.     Interrogated,    do 
"  you  know  the  Pursuer,  Malcolm  Macgregor,  now 
"  in  Court  ?  depones  and  answers,  yes ;  I  recollect 
''  the  face ;  he  was  one  of  the  parties  then  married ; 
''  I  did  not  know  him  before  the  marriage,  nor  have 
"  I  been  acquainted  with  him  since.   Interrogated, 
**  what  hour  did  the  marriage  take  place  ?  depones, 
"  and  answers,  late  in  the  evening  before  supper. 
"  Interrogated,  was  there  any  candle  lighted?  de- 
''  pones  and  answers.  No;  I  think  there  was  not, 
"  I  cannot  recollect  that  there  was  any.  Interro- 
"  gated,  did  you  see  any  marriage  lines  ?  depones, 
"  and  answers,  I  did  not  see  any  lines,  but  I 
''  asked  my  father  if  there  were  lines ;  he  an- 
'*  swered  me,  that  the  Pursuer  had  town  lines.  I 
*'  put  this  question  before  the  ceremony  was  per- 
^^  formed ;  I  had  not  been  present  at  any  mar- 
"  riages  for  several  years  before,  and  had  some 
*'  delicacy  about  attending  as  a  witness,  which 
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'*  led  me  to  put  the  question."    She  also  depones,      1^' 
"  that  the  deponent  had  often  before  been  pre- 
''  sent  at  the  celebration  of  maniages,  and  the 
''  marriage  in  question  was  celebrated  in  the 
''  usual  manner,  and  solemnly  and  deliberately." 

The  entry  in  the  record  of  the  marriages  kept 
by  Mr.  Robertson,  was  in  the  following  terms : 
'*  Twenty- third  May,  eighteen  hundred  and  six- 
"  teen, — Married  Malcolm  Macgregor,  printer; 
'^  Old  Church  Parish,  and  Mary  Macneill,  St. 
*'  Cuthbert's  Parish,  daughter  of  Dr.  James  Mac- 
"  neill,  Leith  Walk.— Town  lines." 

The  Judge- Examinator  certifies,  "  that  he  has 
"  examined  the  volume  of  the  record  of  marriages 
* '  produced :  that  it  appears  to  contain  upwards  of 
**  one  thousand  different  entries  of  marriages 
**  therein  recorded,  in  regular  order  of  date,  with 
"  the  exception  of  fifty-three,  which  are  entered 
**  separately  upon  five  leaves  at  the  end  of  the 
"  book,  in  writing  which,  the  pages  are  reversed, 
'^  and  which  are  marked  as  omitted  in  their  place." 
He  also  certifies,  ''  that  the  fifty-three  marriages 
'<  recorded  as  omitted  in  their  proper  places,  are 
''  in  other  respects,  regularly  entered,  and  that 
''the  marriage  now  in  question  is  not  one  of 
"  those,  but  appears  to  be  regularly  entered,  at 
"  the  time  of  celebration,  in  its  proper  place." 

The  certificate  granted  by  the  minister,  is  in' 
the  following  terms :  "  Edinr.  Carrubber's  Close, 
"  May  29,  1816,— These  are  to  certify,  that  Mr. 
"  Malcolm  Macgregor,  printer,  and  Miss  Mary 
"  Macneill,  after  producing  regular  marriage 
"  lines  from  the  sessions  clerks  of  the  city,  were 
"  married,  before  witnesses,  by  me, 

"  Joseph  Robertson,  Minister." 
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1B28.         Janet  JNicbolflon  depones, ''  In  springs  last  year, 
^J^^JJ^    '*  I  drank. tea  nt  the  house  of  Archibald  Mac- 
■ACMMom.  ^'  ^^stughtpn,  type  founder,  in  St..  Patrick  Square^ 
f'in  company  with  Mr.  and  Mrs.  Macnaughton, 
^'  and  Mr.  and  Mrs.;  Jollier  that  is.  Mary  Black, 
''they  call  her  Mrs.  Jollie ;  there,  was  no  other 
''  person  present  but  mysdlf.    I  cannot  recollect 
''.  the  precise  time  of  the  yean    Lwas  sent  for 
<'  by  the  .Defender,  and  I  went  home  from  that 
<«  company  between  eight  and  nine  at  night,  and 
**  it  was  good  day-light  when  1  went  home.    In- 
''  terrogated,  was  there  any  conversation  about 
''  the  Defender's  marriage  in  that  company  ?  de- 
''  pones  and  answers,  the  Defender,  with  whom  I 
'•  had  been  intimate,  said  to  me,  in  presence  of 
**  the  company  I  have  mentioned,  that  she  had 
'*  been  married  to  Mr.  Macgregor,  but  she  could 
'  **  by:jo  means  think  of  living  with  him,  and  thst 
''  she  preferred  Mr.  JoUie,  and  that  she  would  lay 
f '  down  her  life  for  him.    I  do  not  recoUect  all 
'<  she  said,  nor  the  precise  words.    Interrogated, 
''  depones,  she  asked  tne  if  I  was  married  to  Mr. 
*'  Macgregor,  and  said  I  ought  to  have  sent  her 
''  livery,  that  is,  wedding  favours.  I  answered  her 
''  that  she  was  married  to  him,  and  that  she  should 
'<  have  sent  livery  first  to  me.    I  was  iirged  to 
**  confess  that  I  had  been  married  to  Mr,  Mac- 
<«  gregor.    I  never  made  any  confession  to  Mary 
**  Black  or  Mr.  Jollie  that  I  had  been  married  to 
**  him.    Depones,  Mary  Black,  in  this  company 
''  at  tea,  said  that  she  had  been  married  to  Mr. 
"  Macgregor  by  the  Reverend  Joseph  Robertson. 
''  I  asked  her  if  she  had  lines?  she  answered,. 
*'  What  do  I  know  ?  She  Mary  Black  mentioned^ 
*'  that  Mr.  Robertson  had  said,  when  he  married 
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**  them',  how  does  such  an  old  man  get  such  a 
"  young  wife  ?  or  something  of  that  nature/' 

"Interrogated,  if  the  Defender  ever  said  any 
"  thing  to  the  deponent  respecting  what  she  had 
**  done  with  the  maniage  lines  ?  depones  and 
"  answer^,  I  don't  recollect  exactly  what  she  said 
**  about  the  marriage  lines ;  I  think  she  said 
"  something  about  giving  them  to  Mr.  JoUie,  or 
"  something  &bout  Mr.  JoUie  having  burned  them. 
**  Mr.  Jollie  told  me  himself  that  he  had  gone  to 
^*  Mr.  Macgregor  about  the  marriage  lines  before 
"  he  had  married  the  Defender."  A  question 
being  put  to  this  witness  as  to  her  having  several 
natural  childi^en  by  the.  Respondent,  she  declined 
to  answer.* 

Mrs.  Macnaughton  depones,  that  (in  spring 
1818)  ''  she  was  sent  for  by  the  Defender.  There 
\^  was  a  deal,  pf  conversation  betwixt  Janet  Ni- 
'<.  cholson  and  Mary  Black,  she  having  wished 
''  Janet  Nicholson  much  joy,  to  which  Janet  Ni- 


162B. 

MAGNJBILL 

V. 

MACGRJIGOB. 


*  This  witneas  also  gave  the  same  endeoce  as  Mr.  and  Mrs. 
Macnanghton,  as  to  the  allegation  of  Maiy  Macneiil  respecting 
the  pretence  by  which  she  was  induced  to  leave  home,  and  the 
threats  by  which  Macgregor  prevailed  on  her  to  go  to  Mr. 
Robertson's  for  the  purpose  of  being  married.  She  deposed 
also  to  the  expression  of  the  Appellant,  '<  What  will  two  or 
three  words .  of  an  outlawed  man  do  ?  "  She  deposed  further, 
that  the  nest  day  after  this  conversation,  she  went  to  the  Re- 
spondent's printing  office  with  Dr«  Macneiil,  who  told  him  that 
Jollie  was  a  better  marriage  for  Mary,  and  that  he  would  not 
consent  to  die  Respondent's  marriage  with  her:  that  the  Appel- 
lant afterwards  met  the  Respondent  by  his  appointment,  and  in 
company  with  Jollie,  when  Jollie  asked  him  if  there  was  anything 
between  him  ani  the' Appellant  biUt  the  manrii^  lines  of 
Joseph  Robertson,  to  i^ck  he  answered  that  there  was  not,  and 
he  ddsiied  the  Appdlant  to  take  and  bum  them^  and  wished  her 
and  Jollie  all  h^^piness. 
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"  cholson  returned  some  answer,  but  I  am  not  cer^ 
**  tain  what  it  was.  Mary  Black  began  and  told 
"  Janet  Nicholson  about  her  having  been  before 
"  Mr.  Joseph  Robertson ;  but  how  it  began,  I  do 
"  not  recollect  exactly.  That  she  described  her- 
'^  self  as  being  induced  to  leave  her  father's  house 
'*  that  evening,  by  the  pretence  that  her  presence 
*'  was  necessary  to  settle  some  business  with  a 
"  Mr.  fridges.  She  said  she  did  not  know 
''  where  she  was  when  she  went  into  Mr.  Joseph 
"  Robertson's;  and  she  said  that  Mr.  Macgregor 
''  had  used  threats  to  induce  her  to  go  to  Mr. 
'^  Robertson's,  and  said  at  the  foot  of  the  stair, 
'^  that  he  would  bum  her  deeds  if  she  did  not  go, 
"  which  deeds  of  her  property,  Mr.  Macgregor, 
**  she  said,  had  keeping  at  that  time.*  That  she 
"  said  Mr.  Macgregor  said  he  would  employ  one 
''  Macdonald,  Esq.  to  stab  Mr.  Jqllie,  if  she  did 
"  not  go  to  Mr.  Robertson's,  and  that  Mr.  Mac- 
"  gregor  would  go  to  London." 

Mr.  Macnaughton  depones,  ''that  the  Defender 
''  said  that  Mr.  Macgregor  took  out  his  pbcket- 
''  book,  and  gave  him  either  a  note  or  marriage 
**  lines,  she  could  not  say  which,  and  he  made  no 
"  objections  to  perform  the  ceremony."  Janet 
Nicholson  deponed,  that ''  she  said  that  that  mar- 
''  riage  was  not  binding:  what  the  devil  signified 
"  two  or  three  words  of  a  minister  ?'*  Mrs.  Mac- 
naughton interrogated,  ''  if  she  ever  heard  Mary 
"  Black,  the  Defender,  say  any  thing  about  her 


^  This  allegation  refers  to  a  matter  which  was  \u  evideace 
upon  the  additional  proof,  that  in  April  1816  deeds  were  pie- 
pared  under  the  direction  of  Macgregor,  and  executed  by 
Dr.  Macheill,  by  which  he  gave  his  property  to  the  Appellant, 
and  the  deeds  were  left  in  the  custody  of  the  Respondent. 
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•*  marriage  not  beingbinding  with  Mr.  Macgregor  ?      1^28. 

"  depones  and  answers/  O  yes,  she  said  that     "^^^^^ 

"  night  that  it  was  not  binding;   she  said,  what 

*'  will  two  or  three  words  of  an  outlawed  man 

*'  do?"    Mr.  Macnaughton  deponed,  "  when  Ja- 

"  net  Nicholson  came  in,  Mary  Black,  the  De- 

''  fender,  addressed  her  as  having  been  married ; 

"  to  which  Janet  Nicholson  said,  that  she  was 

''  married  herself  to  the  person  she  mentioned, 

"  which  was  Mr.  Macgregor.    Interrogated,  if 

"  he  ever  heard  the  Defender  say  any  thing  about 

*'  the  marriage  not  being  binding  ?  depones  and 

"  answers,  yes,  I  have  heard  her  say  it  was  not 

"  binding,  on  account  of  Mr.  Robertson  being 

"  afterwards  under  sentence  of  banishment  by 

"  the  Court  of  Justiciary  for  forging  lines." 

William  Allan  deponed,  '^  that  the  Pursuer  was 
"  in  the  habit  of  sleeping  in  Dr.  Macneill's  house 
'^  all  night,  at  different  times  during  the  period  of 
"  the  deponent  being  there;"  though,  upon  being 
interrogated,  ''  whether,  upon  that  oath,  he  had 
"  ever  seen  the  parties  in  bed  together  ?  depones 
**  and  answ^s,  I  never  did  see  them  in  bed  toge- 
"  ther,  nor  does  it  consist  with  my  knowledge 
'*  that  they  ever  were  so." 

Mr.  White,  lapidary,  depones,  that  in  June 
1816,  I.  c.  immediately  after  the  marriage,  "the 
"  Pursuer,  with  whom  he  has  been  long  acquain- 
"  ted,  came  to  the  deponent's  shop,  and  got  three 
"  gold  rings,  and  a  brooch  of  Ayrshire  jasper 
''.which  he  had  bespoke,  and  for  which  he  paid 
**  the  deponent.  Depones,  that  he  was  accom- 
"  panied  by  the  Defender  and  Dr.  Macneill."  He 
'*  also  depones,  that  while  the  rings  were  making 
"  the  Defender  tried  a  ring  upon  her  finger,  to  see 
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1626.      «« if  it  would  suit ;  she  came  to  my  shop^  with  the' 
"  ^  J^    '*  Pursuer  when  she  triecl  it."    And  he  concludes 
*'         as  follows:  ^*  Depones,  about  the  month  of  June 
'^  I  made  a  gold  brooch  of  a  Brazil  stone,  by  Mr. 
'*  Macgregor's  order,   and,  as  he  said,  for  the 
'^  Defender.    Interrogated,  depones,  1  also  fur- 
'^  nished,  by  Mr.  Macgregor's  orders,  a  stone  for 
'^  the  head  of  a  cane,  which  he  said  he  was  to 
''  present  to  Dr.  Macneill.   Interrogated,  depones, 
and   answers,  when   the  jasper  brooch  wasr 
delivered.  Dr.  Macneill  being  much  &tigued, 
was  in  my  room  with  Mr.  Macgregor.    He  said 
to  Mr.  Macgregor,  ^  this  will  cost  a  deal  of 
'  money,  but  it  does  not  signify ;  it  will  be  all 
yours.'    Interrogated,  depones,  and  answers, 
^*  there  was  a  glass  of  rum  handed  on  this  occa- 
"  sion.     The  Defender  was  also  in  the  room.    I 
**  drank  to  her,  saying,  *  Mrs.  Macgregor,  your 
*'  *  health ;'  she  said  nothing,  but  she  also  drank 
"tome." 

Mr.  Neill,  printer  in  Edinburgh,  depones,  "  that 
**  he  is  acquainted  with  the  parties  in  this  cause, 
'^  and  was  also  acquainted  with  the  late  Dr.  Mac- 
"  neill  of  Stevenston.  Depones,  that  he  carries 
^'  on  the  business  of  printing,  in  Edinburgh,  and 
"  that  the  Pursuer  has  wrought  with  him  and  his 
"  father  as  printer  for  upwards  of  twenty  years. 
"  Depones  that  he  has  frequently  seen  Dr. 
"  Macneill  and  the  Defender  calling  for  the  Pur- 
''  suer  at  his  printing  office.  Interrogated,  de- 
"  pones,  that  he  recollects,  in  the  summer  of 
''  1816,  calling  at  Dr.  MacneilFs  house  in  com- 
*'  pany  with  the  Pursuer,  who  had  previously  in- 
''  formed  him  of  his  marriage  with  the  Defendei^. 
/     "  Depones,  that  up<m  his  return  from  England, 
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^'  in  the  beginning  of  the  month  of  June  that  1828* 
year,  he  was  informed  by  the  Pursuer  of  his  ^Jt^JJ^j. 
marriage  t6  Miss  MacneilU  and  the  Pm^uer  ^  ^'  ^^ 
requested  the  deponent,  that  in  consequence 
of  his  being  so,  be,  the  deponent,  would  call 
upon  her  at  her  fitther*s  in  Leith  Walk,  in  com- 
^^  pany  with  him :  that  the  deponent  begged  that 
''  he  would  allow  him  to  delay  his  call  till  after 
the  rising  of  the  session,  in  consequence  of  the 
great  press  of  business  at  the  time;  and  he 
accordingly  delayed  calling  for  a  day  or  two 
after  the  rising  of  the  session  in  July,  when  he 
^*  called  with  the  Pursuer,  as  deponed  to.  De- 
*•  pones,  that  they  were  cordially  received  by  the 
^  Defender,  and  the  deponent  recollects  of  her 
^'shaking  him,  the  deponent,  by  the  hand,  when 
"  she  received  them.  Depones,  that  he  recollects 
^*  her  going  for  her  father.  Dr.  Macneill ;  and  the 
"  deponent  recollects,  upon  the  doctor's  coming 
"  into  the  room,  that  he  went  up  to  the  Pursuer 
^'  and  took  one  of  the  Pursuer's  hands  in  both  of 
^*  bis,  shaking  hands  with  him  in  a  fondling 
^^  manner,  and  upon  the  Pursuer  mentioning  the 
'*  deponent's  name  to  him,  the  doctor  politely 
^*  came  up  to  the  deponent  and  shook  hands,  and 
"  conversed  kindly  with  him.  Depones,  that  the 
"  conversation  was  very  general,  and  that  there 
^'  was  nothing  said,  as  far  as  he  recollects,  about 
<•  the  marriage  of  the  parties,  but  he  recollects 
<*  of  inviting  Dr.  Macneill  and  the  parties  to 
*'  conie  to  his  house,  and  that  the  invitation  was 
"  accepted  by  them.  Interrogated,  depones,  that 
**  he  recollects  of  some  spirits  and  water  being 
"  brought  into  the  room  before  his  coming  away. 
"  Interrogated,  whether  any  healths  were  drank         ^ 
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1828.  "upon  the  occasion?  depones,  and  answers,  I 
**  most  distinctly  recollect  of  drinking  the  de- 
"  fender's  health  by  the  name  of  Mrs.  Macgregor, 
"  it  was  the  only  opportunity  I  had  of  shewing 
'*  what  was  the  object  of  my  visit,  which  was  to 
**  visit  them  as  a  new-married  couple,  and  I 
"therefore  most  distinctly  recollect  it;  there 
"  was  nothing  particularly  marked  in  my  way  of 
"  drinking  her  health,  further  than  that  I  distinctly 
"  called  her  Mrs.  Macgregor,  and  drank  to  her 
"  by  that  name.  Depones,  that  she  returned  the 
"  salutation,  and  drank  the  deponent's  health." 

Janet  Stove,  after  mentioning  that  she  recol- 
lects the  celebration  of  the  marriage  between  the 
Appellant  and  Mr.  JoUie,  depones,  '  That  she 
"  recollects  being  employed  in  assisting  in  the 
"  doctor's  house  on  an  afternoon  some  time  after 
"  this  period,  and  seeing  Dr.  Macneill  and  the 
"  Pursuer  and  Defender  come  into  the  house 
"  together,  from  Edinburgh,  and  go  into  the 
"  dining  room,  which  is  down  stairs,  and  that 
"  she  recollects  of  Mr.  Jollie  calling  at  the  house 
"  while  they  were  in  the  dining  room.  Depones, 
''  that  she  opened  the  door  to  him,  and  that  he 
"  walked  up  stairs,  but  whether  he  previously 
"  took  off  his  shoes  or  not  she  cannot  positively 
"  say,  but  that  she  thinks  he  did.  Depones,  that 
"she  is  certain  he  did  not  go  into  the  room 
"  where  Dr.  Macneill  and  the  parties  were,  but 
"  went  up  stairs,  as  deponed  to ;  that  she  does  not 
"  know  how  long  he  remained  in  thehouse^  as  she 
"  did  not  see  him  again.  Interrogated,  depones^ 
"  that  she  recollects  of  going  into  the  dining 
"  room,  soon  after  Dr.  Macneill  and  the  parties 
*'  had  gone  into  it,  to  inform  them  that  the  kettle 
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'*  was  ready  for  tea,  and  that  she  recollects  of 
'^  addressing  the  Defender  by  the  name  of  Mrs. 
*'  JoUie ;  that  the  Defender  seemed  very  much 
*'  offended  at  the  deponent  for  domg  so,  and  ex- 
''  claimed^  in  an  angry  tone,  *  Mrs.  Devil:'  that 
'^  nothing  more  passed  at  the  moment,  and  the 
''deponent  left  the  room.  Interrogated,  de- 
'' pones,  that  a  little  after  the  Defender  came' 
''  into  the  kitchen,  where  the  deponent  was,  for 
'*  the  tea  kettle,  and  took  it  herself  into  the  di- 
''  ning  room.  Depon^s>  that  she  said  nothing 
**  to  the  deponent,  nor  she  to  her,  as  to  what 
''passed  in  the  dining  room,  either  when  she 
"  came  into  the  kitchen  or  any  time  s^er.  De-* 
"  pones,  that  she  recollects  the  Pursuer  coming 
"  out  of  the  dining  room,  on  the  evening  deponed 
"  to,  some  time  after  the  deponent  had  left  it  y 
"  and  that  he  went  up  stairs,  and  called  up  Mar*- 
"  garet  Craig,  the  housekeeper,  and  the  depo 
"  nent,  and  asked  them,  whether  it  was  possible 
"  that  the  Defender  was  married  to  Mr.  JoUie  ? 
"  Interrogated,  what  answer  they  made  to  him? 
"  depones,  and  answers,  Margaret  Craig  told  him- 
''  that  it  was  not  only  possible  that  they  were  mar- 
"  ried,  but  that  it  was  proveable,  for  that  she 
"  herself  had  been  present  on  the  occasion.  De 
"  pones,  that  the  Pursuer  seemied  very  sorry,  after 
"  receiving  this  information,  and  she  recollects 
"  his  repeating  the  words,  was  it  possible  V 

It  was  alleged,  but  not  proved,  on  the  part  of 
the  Respondent,  to  account  for  the  absence  of 
Dr.  Macneill  from  the  second  marriage  at  Edin* 
burgh,  that  he  was  debilitated  both  in  mind  and 
body  by  a  habit  of  drinking;  .and  U  Was  said 
that  the  feet  of  his  incapacity,  had  been  found 
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1828.      by  the  verdict  of  a  jury,  upon  issues  dicecled 
^^H^^^l^    in  an  action  of  reduction;  but  the  proof  was  not 
^    *•        brought  forward  in  this  cause. 

For  the  Appellant,  the  following  eridenee  was 
producecf  in  the  Appeal,  and  relied  on : — 

Dr^  Robertsoh,  aiter  stating  that  he  knew  Dr. 
Macneill  by  sight,  proceeds:— "  Interrogated,  if 
*f  he  was  applied  to  in  June  1816  to  come  td 
^'  Dr.  Macneiirs  house  to  marry  Dr.  MacneilFs 
'*  daughter  to  Mr.  JoUie,  mA  what  answer  hef 
''  made?  Depones  and  answers,  I  was  applied 
"  to ;  and  I  answered  that  it  was  not  convenient  to 
^  go  to  Dr.  Macneill's  boose;  but  if  they  would 
"  come  to  my  house  in  the  evening,  I  would  see 
''  them  there.  Mr.  Jollie  was  the  person  who 
'^  applied  to  me  at  this  time,  and  he  shewed  to 
'^  me  then  a  certificate  of  prodatnation  of  banns,  in 
"  the  usual  form,  otherwise  I  would  not  have  in- 
**  vited  them  to  my  house.  Interrogated,  if  the 
'*  parties  came  to  the  deponent's  house  in  a  coach, 
'^  at  the  time  appointed?  Depones  and  answers; 
''  yes ;  they  came  about  half  past  seven  that  ewQ"- 
'^  ing,  which  I  think  was  the  I3th  of  June,  181&. 
^*  Interrogated,  Who  were  the  parties  that  came  in 
'^  the  coach?  Depones  and  answers,  I  was  standi 
^  ing  at  my  own  window  when  the  coach  arrived^ 
*^  and  Mr.  Jollie  was  the  first  person  who  stept 
''  out  of  it;  he  then  handed  out  Dr.  Macneill,  an4 
^^  was  followed  by  Miss  Mao^eill^  and  some  of 
'*  the  domestics;  and  the  witness  added,  Dr» 
''  Macneill  walked  up  tiie  first  flight  of  steps, 
'*  amountiiig  to  ten^  in  my  sight,  with  his  arm  in 
'^  Mr.  JoUie's,  without  any  apparent  difficulty; 
and  when  they  were  all  assonblbd  in  tiie  dining 
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*^  room,  Mrs.  Robertson  came  ami  told  me,  and  I      1828. 

**  went  in  to  them.    Interrogated,  if  Dr.  Macneill    j^t^CIIIl 

**  made  any  observation  previous  to  the  marriage  ^^J;^^^, 

''  cerem<my,  and  what  it  was  ?    Depones  and 

*'  answers,  I  found  them  seated ;  he  immediately 

**  rose  slowly,  and  hoped  I  would  excuse  an  old 

'^  man,  who,  by  reason  of  some  infirmities,  was 

**  unable  to  rise  so  readily,  and  make  so  polite  a  boW 

**  as  he  was  accustomed  to  do  in  his  younger  days. 

*^  Interrogated,  What  then  took  place?  Depones 

^^  and  answers,  I  requested  him  to  be  again  seated ; 

"  he  replied — ^No ;  I  have  come  to  give  away  my 

''  daughter  to  Mr.  JoUie,  and  I  must  do  so  in  the 

''  usual  manner ;  on  which  he  stepped  forward, 

''took  her  by  the  hand,  and  placed  her  near 

'*  Mr.  JoUie.    Immediately  thereafter  I  offered 

*^  up  a  prayer,  gave  the  parties  a  few  exhortations, 

'^  concluded  with  thanksgiving,  in  all  which  Dr. 

'<  Macneill  seemed  to  be  much  interested ;  for  he 

''  requested  them  to  remember  the  exhortation, 

**  and  to  act  accordingly.     When  I  found  him  so 

'*  disposed,  I  said,  I  hoped  he  would  be  kind  to 

'^  the  young  people  ;  to  whioh  he  replied.  Sir,  I 

'*  have  been  kind  to  them.    I  will  be  kind  to 

**  them  still ;  and  nothing  shall  be  wanting  on  my 

"part  to  make  them  happy.     I  distinctly  re- 

"  member  the  expr^sion.    I  then  certified  the 

**  marriage  on  the  lines  of  proclamation,  and  my 

%  constant  form  of  words  are,  '  the  above  de- 

'' '  signed  parties  were  married  before  witnesses,  ^ 

''  <  by  James    Robertson,    minister.'     I    then 

*«  wished  the  parties  much  joy,  and  they  left  the 

"  room  as  they  entered.  Dr.  Macneill  in  Mr.  Jol- 

"  lies  arm,  and  the  rest  followed.    Interrogated 

*<  for  the  Pursuer,  if  he  was  acquainted  with  Mr: 
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1828.  "  JoUie  previous  to  the  marriage?  depones  and 
m^IJ^wTl  *'  answers,  I  was  not  personally  acquainted  with 
MACQBJiooR.  "  ^^  previous  to  his  marriage ;  nor,  to  my  know- 
'<  ledge,  had  I  ever  seen  him,  except  in  church, 
''  as  he  was  a  member  of  my  congregation;  and 
''  I  knew  there  was  such  a  person,  though  he  did 
'*  not  visit  my  house,  and  I  heard  he  was  a  suitor 
''  of  Miss  Macneill's.  Interrogated,  if  he  recol- 
''  lects  from  whom  he  heard  that  Mr.  JoUie  was 
**  to  be  married  to  Miss  Macneill?  depones  and 
''  answers,  no,  I  do  not  recollect  it,  but  it  was  the 
*'  general  report  of  the  parish  at  that  time." 

Afterwards,  being  '^  interrogated,  who  he  gave 
''  the  certificate  of  marriage  to  ?  depones  and 
"  answers,  I  gave  it  to  the  bride,  as  I  always  do* 
''  Interrogated,  in  what  form  he  asked  the  par- 
''  ties  if  they  were  willing  to  be  married  ?  depones 
^'  and  answers,  I  said  to  Mr.  Jollie,  do  you  take 
''  this  woman,  (they  having  joined  hands)  whom 
"  you  have  by  the  hand,  to  be  your  lawful  mar- 
'^  ried  wife;  and  do  you  promise,  before  God  and 
"  these  witnesses,  to  be  a  faithful  and  a  loving 
*'  husband  to  her,  till  God  shall  separate  you 
'^by  death?  Mr.  Jollie  replied,  I  do.  I  then 
''  said  to  the  bride,  do  you  take  this  man  whom 
''  you  have  by  the  hand,  to  be  your  lawful  mar- 
''  ried  husband ;  and  do  you  promise  to  be  a  faith-* 
''  ful,  a  loving,  and  a  dutiful  wife  to  him,  till  God 
'^  shall  separate  you  by  death?  And  the  conclu^ 
"  sion  then  is,— before  these  witnesses  I  declare 
**  you  married  persons ;  and  whom  God,  in  his 
"  good  providence,  has  thus  united,  let  no  man 
"  put  asunder." 

Mrs.  Robertson  depones, ''  I  recollect  the  mar- 
'*  riage  perfectly,  but  I  cannot  say  exactly  as  to 
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***  the  date;  but  I  have  no  doubt  but  it  was  about      1828. 

"  that  time,  (June  1816).  Interrogated,  if  the  par- 

*'  ties  came  to  their  house  in  a  coach?  depones,         « 

"  and  answers,  yes  they  did.    Interrrogated,  who 

'^  accompanied  them?  depones  and  answers.  Dr. 

"  M acneill  was  of  the  party,  and  a  person  who  I 

^'  understand  was  housekeeper  to  Dr.  Macneill; 

"  and  there  was  a  bridegroom  man,  but  I  do  not 

"  recollect  his  name.    Interrogated,  if,  at  the 

"  ceremony.  Dr.  Macneill  gave  away  his  daugh- 

''  ter?  depones  and  answers,  yes,  he  did.    Inter. 

"  rogated,  if  any  conversation  took  place  between 

"  Dr.  Robertson  and  Dr.  Macneill  before  or  after 

"  the  marriage  ceremony  ?  depones  and  answers, 

"  yes,  a  good  deal.    When  Dr.  Robertson  came 

'*  into  the  room.  Dr.  Macneill  attempted  to  get 

'*  up  from  the  sofa,  which  he  did  with  great  diffi- 

**  culty,  and  said  very  politely,   he  hoped  Dr. 

"  Robertson  would  forgive  the  infirmities  of  an 

**  old  man ;    on  which  Dr.  Robertson  went  for- 

**  ward  and  took  him  by  the  hand,  and  said  he 

''  was  glad  he  was  giving  his  countenance  to  the 

"  young  couple,  as  he  knew  it  was  in  his  power 

**  to  be  of  use  to  them;  to  which  Dr.  Macneill 

"  replied,  he  did  so  with  all  his  heart,  as  he  had 

**  already  done  something  for  them,  and  he  in- 

''  tended  still  to  do  more.    Dr.  Robertson  told 

"  Dr.  Macneill  that  he  might  sit  during  the  cere- 

*i  mony.     Dr.  Macneill  replied,  that  he  had  come 

*•  for  the  purpose  of  giving  away  his  daughter, 

'*  and  he  would  do  it.    Interrogated,  if  Dr.  Mac- 

"  neill  wished  Mr.  and  Mrs.  Jollie  much  happi- 

"  ness  after  the  ceremony  was  over  ?  depones  and 

"  answers,  yes,  he  did  so  with  great  affection. 

"Interrogated,  if  the  parties  then  went  away? 
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1828.      «<  depcmes  and  answers,  yes,  lafter  getting  ^tbe 
,^;J^^     "  marriage  lines  signed." 
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Christian  Robertson  (one  of  the  Respondent'^ 
witnesses)  says,  '^  I  nursed  the  Defender,  (Ap- 
^'  pe]lant)  and  have  been  acqaamted  with  her, 
''  aind  occasionally  at  her  father's  house  ever 
''  aince.  Interrogated,  depones,  that  she  went  to 
''  the  west  country  with  her  father  in  spring  1816. 
**  After  they  came  back,  I  am  not  sure  but  she 
''  said  to  me  that  Mr.  Macgregor,  the  pursuer 
/'  (Respondent)  had  been  with  her  there.  She 
*'  said  nothing  to  me  about  her  marriage,  or  raar- 
''  rying.  Mr.  Macgregor  told  me  he  had  been 
'<  with  them  in  the  west  country.  I  asked  him  if 
'^  he  was  going  to  be  married  to  the  defender? 
<'  (Appellant)  He  said,  no  ;  Dr.  Macneill  says 
'^  he  thinks  I  will  be  the  man;  but  I  think  it  will 
**  be  Mr.  JoUie,  for  I  know  her  pre-^engagement 
"  to  him." 

John  Carr  says,  ^  that  he  has  be^i  intimatdy 
''  acquainted  with  the  pursuer  (Respondent)  for 
''  thirty  years  and  upwards.  Depones,  that  he 
*'  recollects  some  time  about  April  1816,  of  walk- 
"  ing  down  Leith  Walk  towards  Leith,  in  com- 
*'  pany  with  the  pursuer,  (Respondent,)  and  John 
'' Manderson,  a  witness  cited  for  the  defi^der, 
"(Appellant);  and  upon  returning  back  again, 
"  they  met,  towards  the  head  of  Leith  Walk,  Mr. 
"  JoUie  and  the  d^end6r.  Depones,  that  the 
"  pursuer  stopped  and  had  some  conversaticHi 
"  with  the  defender  and  Mr.  Jollie;  and  upon  his 
"  joining  the  deponent  and  Manderson,  the  de- 
**  ponent  asked  him  if  Mr.  Jollie  and  the  defender 
"  were  married,  to  which  he  replied,  that  they 
"  were  not  married,  but  that  they  would  shortly 
^'  be  so." 
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John  Mandecsoil  depones,  ''  That  he  has  been  1838. 
^'  acquainted  with  the  pnnuer»  though  not  very 
'*  intimately,  for,  as  he  thinks,  about  five  years.  ^J^ 
^*  Depones,  that  he  recollects  going  down  Leith 
^  Walk  one  afternoon,  with  the  pursuer  and  Jcdin 
^'  Gatr,  the  preceding  witness,  some  years  ago; 
<«  the  deponent  cannot  exactly  say  how  long, 
*^  when,  either  in  returning  or  going  down  the 
"  the  Walk,  they -met  the  defender  and  Mr.  Jollie. 
«  Depones,  that  the  pursuer  stopt  to  ispeak  to 
*'  them,  when  John  Carr  and  the  deponent  pre*^ 
<<  ceded.  Depones,  that  the  pursuer  afterwards 
*'  rejoined  the  deponent  and  John  Carr,  and  the 
**  latter  put  a  question  to  him  respecting  the  de-* 
*^  fender  and  Mr.  Jollie ;  to  which  question  the 
«  pursuer  made  some  answer  respecting  a  mar^ 
«  riage  that  was  lo  take  place,  as  he  thinks,  be^^ 
*'  tweax  the  defender. and  Mr.  JoUie.  Depones; 
'*  that  this  circumstance  happened  so  long  ago; 
**  that  the  deponent  has  a  vioary  indistinct  recollec*^ 
<<  tion  of  what  the  puniuer  said  upon  that  ocoa-^ 
''  sion ;  but  he  rather  thinks  he  mentioned  the 
**  intended  marriage.ahove  alluded  to  waste  take 
^*  place  in  a  short  lime.'* 

Margaret  Robect^on  depfees,  *'  that  she  heard 
**  her  mother  .ask  the  Respondent,  whether  the 
*'  Appellant  was  to  be  married  to  him  or  Mr. 
^'  Jollie?  When  he  answered,  that  Br.  Maoneill 
**  believed  that  Jbe  (the  Respopdent)  was  the 
'^  person  to  whom  his  daughter  was  to  be  mar^ 
''  ried;  but  that  he  (the  Pursuer)  knew  Mr.  Jo^ 
**  lie  was  to  be  the  man,  as  the  defender  had 
*'*  entered  into  a  pre-eogagement  with  him." 

Mrs.  Macnaughton,  Margaret  Robertson's  sis-^ 
ter  swears  to  the  same  fact,  namely,  the  Respond'* 
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ent  s  Statement,  ''  that  Mr.  Jollie  would  be  the 
*^  man,  as  he  (the  pursuer)  knew  of  his  pre- 
V  engagement  with  the  defender." 

William  Allan  depones, ''  that  he  never  heard 
**  any  report  that  the  pursuer  and  defender  had 
"  been  married  till  the-  month  of  March  last, 
**  (181^)  when  he  heard  it  from  the  pursuer  him- 
"sdf." 

John  Garr,  after  mentioning  what  had  occurred 
in  April,  1816,  when  the  Respondent  declared 
that  Mr.  Jollie  was  to  be  the  husband  of  the  Ap- 
pellant, goes  on  to  depone,  ''That  about  six  or 
''  seven  weeks  after  this,"  (which  could  not  be 
above  a  week  or  two  after  the  marriage,)  ''  the 
**  deponent  happened  to  be  in  the  shop  of  a  Miss 
''George,  in  the  Kirkgateof  Leith.  Depones, 
"  that  Miss  Greorge  th^i  mentioned  to  the  depo- 
"  nent  that  Mr.  Jollie  and  the  defender  had  been 
"  married  by  Dr.  Robertson,  minister  of  South 
"  Leith.  Depones,  that  the  first  time  the  depo- 
^'  nent  saw  the  pursuer,  he  put  it  to  him  whether 
"  this  was  the  case  or  not;  and  the  pursuer  inti- 
"  mated  to  the  deponent  that  it  really  was  so. 
"  Interrogated,  whether  the  defender  had  ever 
"  shewed  the  deponont  the  gloves  which  he  said 
"  he  had  received  on  occasion  of  the  marriage  of 
"  the  defender  and  Mr.  Jollie?  depones,  that  he 
"cannot  charge  his  memory  whether  the  pursuer 
"  did  so  or  not ;  but  he  recollects  seeing  die  pur- 
"  suer  have  a  pair  of  new  gloves,  which,  accord- 
"  ing  to  the  best  of  the  deponent's  recollection, 
"  he  told  him  were  the  gloves  he  received  on  the 
"  occasion  of  the  marriage.  Interrogated,  de- 
"  pones,  that  the  deponent  and  Mr.  Macgregor 
"  sat  in  the  same  pew  in  the  chapel  of  ease,  and 
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that  subsequent  to  the  period  which  has  been 
alluded  to,  Mr.  JoUie  and  the  defender  were  in 
the  practice  of  occasionally  coming  to  sit  in 
the  same  pew,  as  visitors  of  Mr.  Macgregor. 
Depones,  that  he  never  knew  Mr.  Macgregor  to 
come  along  with  Mr.  Jollie  and  the  defender  to 
the  seat,  but  Mr.  Macgregor  was  generally  in 
it  before  they  came.  Depones,  that  after  the 
service  was  over,  the  pursuer  always  walked 
iBLway  in  company  with  the  defender  and  Mr. 
Jollie.  Depones,  that  upon  one  occasion,  se- 
veral months  after  Dr.  Macneill's  death,  the 
deponent  recollects  of  being  in  Mr.  JoUie's 
house  to  tea,  along  with  a  number  of  other  per- 
sons, and  among  the  rest  the  pursuer.  De- 
pones, that  upon  this  occasion  the  deponent 
recollects  that  ¥rine  and  spirits  were  brought 
in,  and  the  health  of  Mr.  and  Mrs.  Jollie  was 
drank  by  the  company,  the  pursuer  being  pre- 
sent? but  the  deponent  cannot  exactly  say  that 
the  pursuer  personally  drank  their  healths.  In- 
terrogated for  the  pursuer,  whether  he  can  say 
how  often  the  defender  and  Mr.  Jollie  came  to 
the  chapel  of  ease,  as  above  deposed  to ;  and 
whether  it  was  twice  or  thrice  he  saw  them 
there?  depones,  that  he  cannot  exactly  say  how 
often,  but  he  is  certain  that  he  has  seen  them 
there  at  least  a  dozen  of  times." 
Margaret  Craig  depones,  ''  That  she  was  in  the 
service  of  the  late  Dr.  Macneill,  in  the  capacity 
of  houGfekeeper,  from  Martinmas  1807,  to  Mar- 
tinmas 1816.  Depones,  that  she  repeatedly 
saw  tiie  pursuer  in  the  doctor's  house,  from 
July  1815,  when  the  defender  came  to  the 
house,  till  the  deponent  left  the  service ;  and 
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laes.  ^«  after  the  defender  became  Mrs.  Jdlie^  wUch 
J]^^)^  ^'  WM  on  the  13th  June,  lfil6,  the  deponent  has 
MAcmooB.  **  ^^^  ^^  (repeatedly  Aere  at  dinner  and  tjsM, 
*^  both  in  the  drawing-room,  and  in  the  dming^ 
^^  room  or  parlour.  Depones,  that  they  dined 
^'  sevwal  Ihnes  in  the  drawing-room«  to  avoid 
^'disturbing  the  doctor.  Depones,  that  iq^on 
^'  these  oocasions  die  has  heard  the  pursuer  drink 
repeatedly  to  the  defisnder  and  Mr.  JaUie, 
by  the  names  of  Mr.  and  Mrs.  JoUie ;  and  the 
deponent  reccdleets,  cm  repeated  occasions,  of 
*'  the  pursuer  asking  the  deponent,  when  he 
«« called  at  any  time  at  the  door,  how  Mr.  and 
**  Mrs.  Jollie  did,  after  aslang  for  Hr.  Macneitt. 
*'  Depones,  that  she  cannot  recollect  whether  the 
deponent's  husband  was  present  on  these  occa** 
sions,  when  the  pursuer  drank  to  the  defender 
by  the  name  of  Mrs.  Jollie,  but  that  nobody 
^'elsie  was  present.  Depones^  that  Mr.  JoUie 
'^  always  stayed  in  Dn  MacneiU's  house  after  the 
^'  defender's  marriage  with  Mr.  Jdlie." 

William  Allan,  being  interrogated,  ^*  Whether 
''  it  consists  with  his  knowledge  that  the  pwsver 
''  acknowledged  the  dander  and  Mr.  JoUie  as 
**  married  persons  after  their  nuyrriage?  depooesy 
*^  that  he  has  heard  the  pursuer,  on  varioiis  occa«> 
'^  sions,  drii^  to  them  as  married  persons,  be* 
"  twixt  the  time  of  their  marriage  m  June  181^ 
''  and  the  October  following,  when  the  deponent 
''  went  to  sea.  Depones,  that  the  pursuer  has 
''  dined  different  times  during  that  period  in 
^'Dr.  MacneiU's  house,  and  the  deponent  dis* 
'^  tinctly  recollects  of  the  pursuer  drinking  to 
**  them  both  as  married  persons/'  He  then  goes 
on  to  mention  a  party  in  which  the  Respondent 
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ikook  tiidr  Afxpetlant'i  hoBiA  m  Mn.  JoUi6.  1926. 
Afterwards,  upon  cT08s*-inten»gatioii,  te  depones,  ^^]!!2bu!i. 
"  That  the  defender's  mnriage  ^th  Mr.  Jbllie  ^^J^^ 
'^  took  place  in  the  month  of  Jnne  1836;;and>tbe 
'^  deposeni  ^wb  prasent  at  Ae  •mandage*  Dd- 
'^  pones,  that  he,  the  deponent,  4med  vkh  the 
<<  defender  and  Mr*  Jdtie  in  Dr*  MacneiU's  paf- 
**  lonr  0n.  these  oocasions,  when  he  heard  the 
^'  pnrsuer  drink  to  the  defender  and  heorhnsband 
'^  by  the  name  of  Mr.. and  .Mrs.  Jollie;  that  he 
'^does  not  ceeoUeot  whether  Dif.  MacneiU  was 
.«'  present  on  all  these  iooeasions  that  the  deponent 
**  dined  therfe,  .nor  can  he  ^say  whether  he  w^ 
'*  present  on  any  of  the  occasions .  w^hen  lite 
'*  pursuer  drank  to  :tbe  defender  by  the  name  df 
'*  Mrs,  Jollie."  ' 

James  Shank,  tenant  in  Steventen,  after  pay- 
ing that  he.  recollects  die  visit  of  October  18,  ISM, 
.when  he  ^d  Dr.  MacneiU  a  small  sum  of  fett- 
-dnty,  *'  Dqpones,  that  upon  the  above  o<toasidn, 
'<  there  .were  some  spirits  :brou|^  in,  ^and  the 
*^  deponent:  recolledts,tliat  upon  one  occasion  dt 
^'  least  he  heard  the  pursuer  (Respondent)  drink 
<<  ..to  the  health  «f  :the  defender.  (AppeiiBnt)  nnd^ 
<«  the  appellation  of  Mrs.  JoUie.    Depones,  dnlt 
''he,  the  deponent,  repeatedly,  at  this  time, 
"  addressed  Umself>tothe.(tefendar  by  thenaitte 
^^  of  Mrs.  JoUiei,  in  presence  of  the  purslier,  KbA 
'' without  his  objecting  to  it." 
.    William  Adie,  with  referencetto^the  samb  ndsit, 
and  to  a  settlement.which  took  place  between 
-him  and  Dr.  Macaeill,  as  to;oeirtain  dednctioils 
to  be madefironLthemtness's rent, swears,  ''That 
"the  pursuer  wrote  the  settlement  which  then 
"  toqk  place.    Interrogated,  depones,  that  after 
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.1888.  /Mhe  above-mentioned  settlement  was  agreed 
^!!^^!!^^  .  '^  upon,  there  were  some  spirits  brought  in,  and 
"the.  deponent  himself,  in  drinking  to  the  health 
'^  of  the  defender,  addressed  her  by  the  name  of 
"  Mrs.  Jollie,  without  any  objection  being  made 
**  to  her  receiving  that  title  on  the  part  of  the 
**  pursuer,  who  was  present.  Depones  further, 
"  that  to  the  best  of  his  recollection,  the  pursuer 
"  also,  in  drinking  to  the  health  of  the  defender, 
"  gave  her  the  appellation  of  Mrs.  Jollie.'* 

Mary  Hastie,  daughter  of  the  inn-keeper  at 
Holytown,  depones,  "  that  in  October,  1816,  Dr. 
'rMacneill,  the  Respondent,  and  the  Appellant, 
'*  and  Mr.  Jollie,  remained  two  nights  at  th6  inn. 
"  That  she,  the  depon^oit,  then  served  at  table  to 
**  the  party,  and  she  recollects  of  hearing  the 
'*  pursuer,  recognise  the  defender  as  Mrs.  Jollie, 
^'  and  drink  to  her  health  as  such,  and  this  he  did 
"  during  all  the  time  they  remained  in  the  house. 
"  That  during  the  two  days  they  were  at  Holy- 
^*  town,  as  above  deposed  to,  Mr.  Jollie,  the  de- 
''  fender^  and  the  pursuer,  all  slept  in  the  same 
*'  bed  room  at  night,  as  it  was  a  double  bedded 
*'  room ;  in  one  of  the  beds  of  which  Mr.  Jollie 
^' and  the  defender  slept  together^  and,  in  the 
''  Qther^  Mr.  Macgregor,  the  pursuer,  there  being 
"no  further  accommodation  in  the  house.  Inter- 
"  rogated  for  the  pursuer,  depones,  that  she 
"  judged  that  Mr.  Jollie  and  the  diefender  slept 
"  in  the  same  bed,  as  above*  deponed  to,  from 
"  the  circumstance  of  Mr.  Jollie  asking  of  the 
"  witness  a  bed  for  Mmself  and  Mrs.  Jollie.  De- 
"  poUes,  that  they  all  went  at  the  same  time  into 
**  the  bed  room ;  and  the  deponent  was  not  in 
'*  the  room  till  next  morning,  after  the  gentle- 
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"  men  had  left  it ;  and  she  went  jii  and  saw  Mrs. . 
*'  JoUie." 

Mrs.  Margaret  Miller  depones,  that:  she  was  in 
Dr.  Macneill's  house  on  the  day  of  the  funeral/ 
when  there  were  various  persons  present:  ''  That 
'<  the  whole  company,  including  the  pursuer 
"(Respondent)  considered  Mr.  JoUie  and  the 
"  defender  (Appellant)  as  the  master  and  mistress 
"  of  the  house,  and  their  healths  were  drank  to 
^'as  such.  That  upon  this  occasion,  she  re«- 
'*  peatedly  heard  the  pursuer,  Mr.  Macgregor, 
"  drink  to  the  health  of  the  defender  as  Mrs.* 
'^  Jollie,  and.  she  is  perfectly  certain  of  this.fact. 
"That  she  was  .also  present  in  Dr.  Macneill's 
"house  the  day  before  the  funeral.  That  the 
"  pursuer  was  there  at  the  same  time,  and  he 
"  went  out  alone  with  the  deponrat.  That  on 
^'  thb  occasion,  the  deponent  put  the  question  to 
"  the. pursuer,  who  it  was  that  married  Mr.  and 
"  Mrs,  Jollie?  to  which  the  pursuer  answered, 
"  that  it  was  Dr.  Robertson,  minister  of  South 
"  Leith;  and  .the  pursuer  at  the  same  time  men- 
"  tioned  that  he  was  personally  present  at  the 
"  ceremony.  That  she,  the  deponent,  aft«  the 
"funeral  of  Dr.  Macneill,  frequently  visited . in 
"  the  house  of  Mr.  and  Mrs.  Jollie,  in  which^  on 
"  two  several  occasicms  she  met  with  the  pursuer,- 
"  on  both  of  which  he  recognised  the  defender  as 
"  Mrs.  Jollie.  Depones,  that  indeed^  upon  many 
"  other  occasions,  when :  the  deponent  happened 
"  to  meet  him,  the  pursuer  recognised  the  de-  - 
"fender  to  the^d^ponentas  rthe /wife,  of  Mn' 
"JoUie." 

Mrs.  Littlejohn  states^  that  riiewas^presenton* 
the  day  of  the  funeral;  that.tbe  Respond^t  was* 


1828* 


M ACKBILL  ' 
9. 
MAOOBiaOB. 


MACIIMU. 


43&  .  CASES  119  VBX.  HOUSE  Of  LORBS 

1^^      there,  and  that  he  appeared  ''  to  conduct  kiaoself 
''  entirely  as  a  guest  of  Mr.  and  Mrs.  Jbilie,  in* 
'*  the  same  manner  as  tfie  nest  of  the  persons  pre- 
**  sent  didj  only  he  did  not  appear  so  forward  as 
'^  someof  them ;  and  as  to  drinking  the  defender's 
''  heateh  as  Mrs.  Jollie^  the  deponent  thinks  he' 
''just 'did  as  the  rest."    Afterwardhs,  bei&g  in- 
t«mgated»  ^'  If  she  McoUects  who  it  was  that 
'f  fiist  congratulated  the  defender^  as  abo^e  de- 
'<  poned  to,  as  the  lady  of  S tevenston  ?    Depones, 
'':  that  she  recoUectsVof  Mr.  Macgregor  doing  so 
'^  when  he  first  came  into  >  the  room." 

Christian  Menzfes  sweavs,  that  she  had  seen  and 
heard  the  Respondent  ever  and  over  again  recog- 
nise Mr.  and  Mrs.  JoHie  as  man  and  wife.     *'  That 
''  Mr.  Macgregor  was  very  much  in  the  house  at' 
''  tbe  time  Dr.  MacneiU  died,  and  seenMftto  take' 
*'  a  charge  in  advising  Mr.  JoUieto  make  arrange-' 
•^  ments  forthe  ftmeml.    That,  at  this  time,  Mr.* 
*'  and  Mrs.  Jollie  invariaibly  appeared  as  master 
"  and  mistrees  of  the  ikmily ;  and  the  pursuer 
'<  was  considered  in  the  light  of  a  visitor  tbere 
"  merely.    That  upim  the  irs4r  Sunday  after  Dr. 
''  Macneill's  death,  the  defender  and  Mr.  Joliie 
'«  were  kiTkeddn  fiie  chapel  of  ease;  upon  which 
'*  occasion  the  pursuer  accompanied  them,  both 
''  going  on  foot,  and  upon  their  return  in  a  hack- 
'<iieycoaob;nnd  he  also  dined  wiHithem  upon 
"the  sane  day.'' 

Mrs.  Margaret  Cummghfam,  ^'depones,  that 
'^  she  was  present  in  Dr.  Macneiirs  house  two 
''  days  previous  to  fais  fonend,  and  the  puwuer, 
"Mr.  Macgregor,  was  also  presetot.  That  Mr. 
"  Jollie  and  the  defender  were  present  on  the 
'^aameoooasioii^   Thtt,.on  Hii* occasion/ a  glass> 
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^^  of  wine  was  handed  about  to  the  coiftpaay,  and 

V  the  deponent  distinctly  heard  the  pursuer  their 

^^  drink  to  the  defender  and  Mr>  JoUie,  under  tiie ^^ 

^/  appellation  of  .Mr.  and  Mrs«  JoUiew  and  thefv 
'^afterwards  he  drank  to  the  health  lOf  the  teit  of 

the  company.  That  the  evening  before  the 
funeral^  the  deponeiit  was  again  pieaent.  at  the 
^'  chesting  of  Dr«  MacneflU  at  which  tioie  the 
'^  pursuer  was  present,  and  wished  to  make  him*^ 
*^  self,  senrkeable  to  Mn  JoUie  and  the  defender, 

V  whom  heinrariably  recognisnl  iiB.Mr.  and  Mrs. 
*f  Jollie,  and  made  an  apology  to  them  for  being 
''  obliged  to  go  away  isooner  than  he  could  have 
^•wished." 

Thomas  LitUejoha  depones,  **  that  he  was  at; 
''  Dr.  Macaeiirs  funeral  in  May  1817,  and  that 
^  he  afterwards  went,  along  with  several  other 
*^  persons,  among  whom  was  the  pursfier  and  Mr. 
^  Jollie,  to  the  house  of  Mr.  James  Smyth,  W.  8. 
'^  when  he  heard  Dr.  Macmeiirs  deeds  of  scdttle* 
'^  ment  read  oyer<  That,  on  the  same  evening, 
^f  the  deponent  went  down  to  Dr.  MacneiU's 
'^  house,  where  he  saw  the.  pursuer:  in  company 
^'witili  the  defender; 'and  Mrs.  littlcgohn^  the* 
<<  deponent's  wile»  and  Mr.  Jollie  were  also  {tfe* 
"setnt." 

Benjamin  Brown»  suig^on  in  Edinbuirg^^ 
swears,  ''  that  he  recollects  sometime  in  the- 
<«  moAl^  of  October  1817,  tiuree  years  ago,  nf 
^'hfiiii  thedepcment^  and  his  ^^fe^  Mrs.  Briiwtt, 
'<  facing  at  the  houiie  of  Mr.  Jollie^  the  defender, 
^^  vhen  the .  pursuer  was  preset."  He  depeites, 
''  tint  upon  this  occaiskii^  Ihere  Were  several 
«^  other  persous  presentw  That  it  was  the  first 
'?  timet  80  far  as  he  oaii  remember^  that  he.  had 
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RBooB    *'  ^^  deponent  has  no  hesitation  in  saying,  that 
the  company,  in  general,  drank  to  the  health 
of  Mr.  JoUie  and  the  defender,  as  married  per- 
sons."   Hector  Gavin  adds,  *'  that  he,  the  depo- 
'^  nent,  sat  next  to  the  pursuer  on  the  occasion 
*'  alluded  to ;  and  although  he  is  not  certain,  yet 
^*  he  thinks  that  the  pursuer  must  have,  along  with 
^'  the  rest  of  the  company,  drank  to  the  health  of 
'*  Mr.  JoUie  and  the  defender,  as  married  persons, 
^*  otherwise  he  thinks  his  conduct  must  have  been 
"  taken  notice  of." 

On  advising  the  proof  and  memorials,  the  Com- 
missaries, in  Jiine  1821,  found,  'Uhat  the  Pursuer 
"  had  established  by  suflScient  evidaice  that  a 
''  marriage  was  celebrated  betwixt  the  Defender 
'^  and  him,  by  Joseph  Robertson,  late,  &c.  in  the 
''month  of  May  1816;  that  the  Defender  has 
''  failed  to  establish  by  evidence  any  circumstance 
'*  sufficient  to  elide  the  legal  presumption  thence 
''  arising,  of  matrimonial  consent  having  been 
''  duly  adhibited  by  her  on  that  occasion;  and 
''  therefore  found  facts,  circumstances  and  quali- 
''  fications  proven  relevant  to  infer  marriage  be- 
''  tween  the  parties,  and  declared  them  married 
<<  persons  accordingly  and  decerned."  Upon  ad- 
vising a  reclaiming  petition  in  1821,  the  Com- 
missaries adhered  to  their  former  judgment,  and 
found  that ''  no  circumstances  had  been  attempted 
''  to  be  proved  on  the  part  of  the  Defender,  from 
^*  which  to  infer  intimidation,  as  avowed  by  her; 
'^  that  the  Defender's  matrimonial  consent,  arising 
'^  from  the  marriage  ceremony  at  Robertson's,  is 
''  strengthened  by  the  Defender's  admission,  that 
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the  Pursuer  accompanied  her  back  from  Ro-      1828. 

bertson's  to'  her  fathers  house  on  the  same     ^^^^, 

evenings  and  that  a  presumption  thence  arises  «• 
!"*  of  sexual  intercourse  having  followed  betwixt 
'^  the  parties^  which  is  farther  confirmed  by  what 
**  passed  at  White's,  the  lapidary^  some  time 
'^ thereafter;  and  that  the  inference  of  the  De- 
'^  fender's  matrimonial  consent  is  not  contradicted 
*'  by  any  part  of  the  Pursuer's  conduct  jmmedi- 
*'  ately  following  the  marriage  ceremony ;  and 
''  that  although  his  conduct,  at  a  subsequent 
**  period,  might  infer  his  willingness  to  relinquish 
"  his  legal  claim  to  the  Defender  as  his  wife,  such 
^'  conduct  cannot  destroy  the  legal  effect  of  the 
**  evidence  adduced  to  establish  the  validity  of  the 
'^  previous  union  of  the  parties." 

Against  this  judgment  a  bill  of  advoc.ation  waa 
presented,  upon  which  the  majority  of  the  Court 
was  of  opinion  that  the  case  should  be  remitted 
for  farther  proof,  which  was  accordingly  taken  as 
to  the  marriage  of  JoUie,  and  the  circumstances  of 
the  conduct  of  Mac^egor  after  the  marriage,  and 
his  possession  of  the  title  deeds. 

Upon  advising  this*  additional  proof,  the  Com* 
missaries  were  equally  divided,  and  accordingly, 
by  the  practice  of  the  Court,  the  judgment  wa^ 
affirmed.  They  found  the  marriage  established, 
and  decerned  in  the  terms  of  the  Ubel. 

The  Respondent  thereupon  brought  the  case 
again  under  the  review  of  the  Court  of  Session. 

On  the  23rd  of  December,  1825,  the  Court 
adhered  to  the  former  j  udgment.* 

♦  While  this  cause  was  pending,  Macgregor  presented  a  peti»* 
tion,  praying  for  a  sequestration  of  the  heritable  and  inoveable 
property  of  Mrs.  Macneill,  alias  Jollie.     In  this  and  another 
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1828.         Against  ^ese  judgments  the  Appeal  was  pre- 


v-i^'W 


MACGREOOR. 


scnted. 


The  appeal  was  heard  on  the  14tb  of  Jone^  in 
the  session  of  1827,  when  an  objection  being  sng- 
gested  for  want  of  parties,  it  was  moved*  that  the 
hearing  should  be  postponed,  in  order  that  inquiry 
might  be  made  whether,  according  to  the  practice 
of  the  Gonsistorial  Court  in  Scotland,  Mr.  Jollie 
and  the  children  should  not  be  parties. 

Upon  that  occasion  Lofd  Ehhm  said,  that  diis 
objection  for  want  of  parties  was  not  raised  in  the 
papers,  or  in  the  arguments  in  the  Court  below; 
that  it  was  a  new  question  raised  for  the  first  time 
before  the  House,  which  made  the  House  a  Court 
of  original  Jurisdiction ;  that  it  was  on  this  ground, 
that  he  had  been  in  the  practice  of  remitting 
cases,  where  new  questions,  not  argued  below, 
had  been  raised  before  the  House :  that  in  kter 
years,  considering  that  this  course  led  to  great 
delay  and  expense,  he  had  discontinued  the  prac* 
tice  of  remitting  causes,  and  decided  questions 
raised  originally  before  the  House;  but  that  this 
state  of  things  should  not  be  permitted  to  exast, 
but  should  be  remedied  by  a  standing  order  of 
the  House. 

Lard  RedlBsdak  said  it  was  Att  business  of 
Courts  not  to  consider  the  cOtffenience  of  |iarties, 
hut  of  the  general  adrainistiiaftion  of  justice ; 
that  public  conv^enience  ^boold  be  considered, 
TaAer  than  that  6{  «he  parties  to  the  mit;  so 

proceeding  Jollie  appeared.  Bat  no  application  had  been  made 
In  the  prfncTpal  aetiHH  to  have  Mr.  JoHie  or  the  childiM  heard 
tbr their  intereits.    N^r  hadtbey  in  that  action  beenaittedat 
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that  it  might  be  known  to  every  body  what  is  the  l^SS* 
law,  and  in  what  maqner  it  is  to  be  s^ministered 
in  Courts  of  justice ;  Uat  pMti^3  should  be  held 
strictly  to  the  rules  4^  the  House,  ^nd  e^cpjense  to 
them  should  not  be  s^ved  by  the  ppbljic  sacrifice, 
which  must  he  the  consequence  ^  iniegularity 
and  uncertainty.  He  then  prpqeieded  to  say  that 
it  was  knportant  to  know  whait  were  t^e  points 
in  dispute  between  the  parties ;  that  in  Scotch 
cases  it  was  the  haibit  to  display  an  argument; 
that  the  printed  case  should  be  a  simple  state- 
ment of  facts,  and  application  of  the  law  arising 
out  of  the  facts ;  but  in  this  case  it  was  apriated 
oration,  instead  oi  a  plaan  statenp^ent  of  facts,  ^d 
the  Hauae  was  l^£t  to  find  out  the  case. 

Lord  EUan  further  observed,  that  it  wa^  true» 
other  persons  deeply  interested  in  the  decision^ 
as  the  case  now  stood,  had  no  opportunity  of 
being  heard ;  but  if  it  had  been  the  practice  of 
the  CiKisistorial  Courts  in  Scotlstind  to  proceed 
withQut  such  parties,  he  should  hesitate  to  advise 
the  intcoductiQa  of  a  ne^  practice,  which  might 
affect  the  judgment  of  those  Courts  in  former 
cas^.  lie  therefore  advii^ed  that  qases  should  be 
laid  on  tibe  tabl^,  and  counsel  heard  upon  this 
question  of  .practice. 

On  the  29tii  of  Febrviary,  1828,  the  question 
as  to  parties  and  the  practice  wap.argued.r-r 

It  vif^  contended  qn  behalf  9f  the  Appellants, 
thfttiii  liD^mer  c^es,  w^^re  a  wipqud.  husband , or 
wtfe,  or^ehildrep,  wexe  not  called,  the  ;fa9t  might 
not  have  been  known,  but  here  it  was  notorious ; 
that  in  questions  of  pecuniary  interest,  it  was 
always  4eemed  necesgary  that  a  person  to  be 
affected  by  thejud|;pient  should  be  a  party  to  the 
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1828.      suit :  How  much  more  was  it  necessary  where 

^jjj,^j^    parties  were  to  be  deprived  of  such  valuable 

'''         rigfhts^  as  the  status  of  husband  and  children? 

MACORI60R*       .°  ,  .     ,  ,       , 

As  to  the  right  to  intervene,  it  proved  the  ne- 
cessity ;  and  a  party  intervening  after  the  com* 
mencement  of  a  suit,  does  so  to  a  disadvan- 
tage. Is  Mr.  JoUie  to  adopt  the  admissions  of 
Mrs.  JoUie,  and  be  bound  by  them?  It  was  far- 
ther contended,  that  the  second  marriage  should 
have  been  stated  in  the  pleadings. 

For  the  Respondent  it  was  argued,  that  in  cases 
of  marriage  it  is  the  practice  of  the  Courts  to  re- 
quire only  that  the  principal  party  should  be  cal- 
led, unless  collusion  is  suggested;  that  in  the 
Dalrymple  case,^  the  suit  proceeded  to  a  certain 
length,  and  the  original  decision  was  given 
without  the  presence  of  Laura  Manners,  a  party 
interested;  she  came  in  afterwards  upon  the 
appeal.  Suppose  the  children  of  a  second  mar- 
riage were  in  a  foreign  country,  must  the  status 
remain  in  suspense  for  ever,  or  till  what  time? 
that  JoUie  had  attended  the  proceedings,  and  could 
not  complain  of  want  of  notice ;  that  it  would 
have  been  superfluous  to  state  the  second  marriage 
in  the  pleadings,  since  a  valid  marriage  could  not 
be  nullified  but  by  a  competent  court. 

On  the  question  of  parties,  the  following  autho- 
rities were  cited : — 

For  the  Appellant— Stair  App.  792;  4  Ersk.  1. 
66 ;  Campbell,  Diet.  10456 ;  Pennycuick  and  Grin- 
ton,  Did.  12677;  4  Stair,  45.  20;  1  Ersk.  6.  49; 
Craig,  2.  18;  Phill.  Evid.  2.  239. 

A  great  number  of  precedents  were  also  pro- 
duced from  the  Records  of  the  Commissary  Court, 
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in  which  persons  affected  by  the  judgment  were      1828, 
not  called  as  parlies.  il^L 

For  the  Respondent — Greenhill  v.  Aitken,  16th  ••  _ 
June,  1824;  MSS.  Cases  in  D.  P.;  Chapman 
and  Lindsay,  23rd  Feb.  1826,  (4  Shaw  and  Dun- 
lop,  No.  320);  Dalziel,  Diet.  16780;  Hargrave's 
Law  Tracts;  Case  of  Duchess  of  Queensberry; 
Scacciade  Sententiis;  Heraldus  de  Rebus  Judi- 
catis;  Mauritius  de  jure  interventionis;  Case  of 
Dalrymple,  Hagg.  Rep.  2.  54. 

Lord  Eldon  observed,  that  if  according  to  prac- 
tice JoUie  might  sist  himself  a  party  in  the  Court 
of  Session  at  any  time,  he  might  do  so  perhaps 
in  the  House,  as  they  were  sitting  as  a  Court  of 
Session;  and  as  to  the  question,  whether  he  must 
adopt,  and  be  bound  by  the  proceedings  as  they 
stood,  he  must  be  heard  on  that  point,  before 
such  a  question  could  be  decided.  But  that 
there  was  a  difficulty  as  to  the  children,  because 
the  House  could  not  appoint  curators,  and  the 
cause  must  go  back  to  the  Court  below  for  that 
purpose;  and  he  doubted  whether  the  House 
could  permit  JoUie,  or  the  children,  to  intervene 
originally  in  that,  the  Court  of  Appeal ;  that  the 
cause,  if  necessary,  must  be  remitted  for  the 
purpose. 

The  case  then,  upon  Lord  Eldon  s  motion,  was 
ordered  to  stand  over  for  a  week. 


The  case  was  again  heard  on  the  7th  of  March, 
when  the  following  observations  were  made  by — 

Lord  Eldon — When  this  cause  was  heard  at  your 
Lordships'  bar,  in  consequence  of  what  passed  in  a 
previous  session  of  Parliament,  your  Lordships 
were  pleased  to  direct  that  counsel  should  be  heard 
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1828.  on  the  question,  whether  the  cause  could  be  decided 
without  bringing  other  parties  before  the  house^ 
*••  who  appeared  to  be  interested  in  opposing  the 
case  of  the  Pursuer  in  this  action.  I  am  ex- 
tremely glad  that  your  Lordships  were  pleased  to 
permit  the  matter  to  stand  over,  with  a  view  that 
the  question,  whether  there  were  sufficient  par- 
ties before  the  House  might  be  fully  considered, 
before  you  ventured  to  say  that  you  would  not 
hear  the  cause  upon  its  merits.  First,  because 
it  is  of  very  great  consequence  that  the  general 
doctrine  in  cases  of  tbis  sort,  with  respect  to  who 
should  be  parties  to  a  suit,  should  not  be  dis* 
turbed  by  what  is  done  in  this  House.  In  the 
next  place,  because  if  it  was  necessary  that  those 
persons  who  have  been  mentioned,  viz.  JoUie  one 
of  the  husbands,  (if  I  may  so  describe  him)  and 
the  children  of  Mrs.  Jollie,  probably  by  that 
Mr.  Jollie,  or  who  perhaps  may  have  a  claim  now 
to  say  that  they  are  the  children  of  Macg^gor, 
should  be  before  the  House,  as  parties,  it  is  im- 
portant that  they  should  be  made  parties  to  the 
suit,  before  you  enter  upon  the  question  of  the 
merits. 

This  is  not  a  mere  action  of  declarator,  unless 
the  prayer  with  which  the  summons  concludes^  is 
the  ordinary  prayer  in  an  action  of  declarator  of 
marriage;  and  I  mention  that,  because  it  does 
appear  to  me  to  be  a  matter  of  very  great  impor- 
tance, that  when  the  question  is  discussed  upon 
its  merits,  some  attention  should  be  given  to  the 
prayer  of  this  summons.  It  is  not  merely  a 
prayer  that  it  might  be  declared  that  Mary  Mac- 
neill,  sometimes  called  Mary  Black  Macneill,  and 
Malcolm  Macgregor,  are  lawful  married  persons. 
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husband  and  wife  of  each  otlier;  but  it  likewise  1828. 
prays,  that  the  Court  would  decern  and  ordain  i][^J^,. 
the  Defender,  to  adhere  to  and  cohabit  witk  the  ^• 
Pursuer,  and  treat  and  entertain  him  in  all  re- 
spects aa  her  husband ;  and  one  question  which 
may  probably  desi^?e  consideration,  (I  ^peak 
this  entirely  without  prejudice)  is  this ;  whether 
it  is  competent  for  a  man,  supposing  him  to  have 
acted  with  respect  to  this  second  marriage  in  the 
manner  in  which  these  printed  cases  state  Macr 
gregor  to  have  acted,  to  come  into  Court,  not 
merely  for  the  purpose  of  having  the  marriage 
declared  with  respect  to  the  civil  consequences 
of  the  marriage,  but  to  call  upon  that  individual 
woman»  with  reference  to  whom  be  had  so  con* 
ducted  himself,  to  return  to  him,  and  cohabit 
with  him  as  a  wife. 

What  would  be  the  case  here,  if  it  were  a  suit 
for  the  restitution  of  conjugal  rights,  and  the 
husband  had  so  acted  who  instjdtuted  that  suit,  I 
do  not  pretend  to  say  that  I  Jsnow ;  but  it  is  a 
point  that  I  should  wish  to  bear  something  of  at 
the  bar  of  ^e  Hou99»  before  I  9m  make  up  my 
mind.  If  the  cas^  is  niade  out  in  point  of  fact* 
with  reapect  to  the  conduct  pf  this  man,  (ad- 
mitting that  if  it  wer^  a  suit  for  civil  purposes,  aei 
for  rents  and  pnofi4iS,  and  so  on,  that  the  suit 
might  be  entertained  to  the  extent  of  having  it 
determined  judi^Uy^  that  he  wa3  the  husband,) 
I  do  entertdn  very  considerable  doubt  indeedl 
wfaedier  a  man  who  makes  a  preseiit  of  his  wife,^ 
in  the  manner  in  which  this  gentlemaii  is  stated 
to  haire  made  a  present  of  heirto  Mr*  .Jlotiie^  has 
any  right  to  come  into  any  (Court,  for  the  ^^cpross 
{HirpMeiof  calling  her  bads:  9gain  to  cohidiit  with 
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1828.^     bim,  and  to  act  towards  him  as  a  dutiful  wife 
ought  to  act  to  an  affectionate  husband. 

With  respect  to  the  question  of  parties,  your 
Lordships  have  heard  from  the  bar»  and  have 
heard  it  very  properly  as  well  as  very  learnedly 
stated,  what  is  the  general  rule  with  respect  to 
making  parties  to  such  a  suit  as  this.  If  you  are 
disposed  to  say  that  you  agree  with  the  doc- 
trine that  the  husband  JoUie  and  the  children 
should  be  made  parties,  yet  I  am  sure  that  your 
Lordships  will  feel  that  it  is  not  in  your  power 
originally  to  determine  a  point  of  that  nature, 
but  that  it  would  be  necessary  to  direct  the  cause 
to  be  remitted,  in  order  that  the  question  with 
respect  to  the  rights  of  those  parties  might  be 
fully  considered  and  properly  adjudicated. 

On  looking  through  the  papers,  I  find  that  it  is 
insisted,  and  has,  in  fact,  been  prcmounced  upon 
by  the  Court  below,  that  JoUie  is  not  a  necessary 
party :  that  might,  perhaps,  fall  under  your  Lord- 
ships' consideration  as  a  matter  of  appeal.  Witli 
respect  to  the  children,  their  right  to  intervene, 
or  rather  the  necessity,  I  should  say,  of  having 
them  as  parties  before  the  House,  does  not  appear 
to  have  been  considered  at  all  in  the  Court  below, 
but  that  would  not  relieve  you  from  the  necessity 
of  sending  the  cause  back  again,  if  a  point  on 
their  behalf  is  to  be  made  with  reference  to  the 
question  whether  they  should  be  made  parties  or 
not :  and  really  there  is  a  most  curious  circum- 
stance in  this  case,  with  regard  to  that  point : 
for  whatever  might  be  the  case  with  respect  to 
children  in  other  circumstances,  I  apprehend  that 
primd  facie  you  have  the  right  of  those  children 
now  before  the  Court,  because  those  children  be- 
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ing  primd  fade  the  children  of  her  husband,  if 
this  person  (Macgregor)  is  her  husband,  they  are 
primd  facie  his  children,  and  until  he  is  divested 
of  the  primd  facie  character  of  the  father,  of  those 
children  he  would  be,  in  truth,  their  tutor,  or  the 
person  to  take  care  of  their  interests ;  and  a  sin- 
gular distribution  of  parties  it  would  be,  if  he  had 
the  anus  of  that  duty  laid  upon  him  under  such 
circumstances,  for  no  one  could  suppose  for  a 
moment  that  it  would  be  honestly  discharged. 

But  whatever  is  the  general  doctrine  with  re- 
spect either  to  the  necessity  of  having  parties,  or 
the  rights  of  persons  to  intervene,  it  has  been 
very  properly  admitted  by  the  counsel  that  the 
general  rule  is,  (as  Dr.  Lushington  and  another 
gentleman  has  remarked  it  to  be,)  that  it  is  not 
necessary  to  have  any  parties  but  the  parties 
principally  interested ;  and  there  are  many  con- 
siderations of  policy,  with  respect  to  marriage 
suits  in  particular,  that  may  make  it  expedient  not 
to  depart  from  that  rule^  and  it  can  hardly  be  de- 
nied that  this  rule  is  a  rule  familiar  in  many  other 
cases  besides  matrimonial  cases.  In  a  Court  in 
which  I  long  sat,  we  all  know  that  a  suit  may  go 
on  against  an  infant  tenant  in  tail,  and  if  that  in- 
fant tenant  in  tail  should  happen  to  die,  yet  the 
proceedings  had  against  him  would  be  good  against 
the  remainder  nian  when  he  came  into  existence, 
'because  the  tenant  in  tail  was  the  principal  party 
interested  when  he  was  before  the  Court.  It  has 
not,  on  the  other  side,  been  denied  that  the  hus- 
band may  intervene  if  he  pleases.  It  has  not 
been  denied  that,  in  a  special  case,  the  Court 
may  call  on  the  parties  to  bring  before  it  other 
parties  than  those  admitted  to  be  interested  in 
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18:28.^  the  suit,  and  if  that  doctrine  is  to  be  applied  only 
to  special  cases,  it  is  quite  dear  that  before  we 
*'•  can  say  a  word  as  to  whether  that  applies  to  this 
case,  we  must  be  able,  after  hearing  this  case  on 
its  merits,  to  determine  whether  this  is  that  spe« 
cial  case  in  which  we  shall  call  for  such  an  inter- 
rention  as  I  have  now  alluded  to. 

Upon  that  ground,  as  well  as  upon  the  other 
grounds,  it  appears  to  me  tiiat  it  may  be  right  to 
go  on  with  the  hewing  of  the  case  on  its  merits^ 
for  this  appeal  is  brought  before  your  Lordships 
under  the  sanction  of  very  ennnent  counsel,  as 
a;n  appeal  fit  for  you  to  hear ;  and  I  am  sure  I 
may  say,  without  offisnce  to  any  body,  that  if  the 
intent  of  desiring  counsel  to  sign  appeals  and 
other  proceedings  in  Courts  of  Justice  were  fully 
attended  to,  I  believe  it  would  woik  as  benefidml 
a  change  in  the  administration  of  the  law  as  any 
whatever  that  can    be  mentioned.      The    suit 
being  a  proper  suit  to  be  heard  upon  appeal,  it 
is  <iuite  clear  Uiat  Mr.  Macgregor,  if  your  Lord-* 
ships  should  happen  to  reverse  the  judgment,  can 
have  no  reason  to  complain  if  you  reverse  it  on 
the  merits.    It  is  a  case,  therefore,  in  which,  in 
one  view,  and  supposing  the  cause  to  come  to  one 
end,  you  may  decide  this  matter,  which  it  is 
agreed  on  all  hands  at  the  bar  ought  to  be  de- 
cided, without  all  the  delay  which  must  take 
place  if  you  were  to  go  tbrough  the  operation  of 
raaftiUing  it  to  the  Court  of  Session,  and  then 
discuss  it  in  the  shape  of  a  future  appeal  from 
the  Court  of  Session,  which  may  not  take  place 
for  some  yeats ;  and  the  final  decision  of  this  'Case 
might  not  beobtamed  till   a  great  lapse  of  time 
shall  have  taken  place,  and  these  parties  be  kept 
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in  the  state  of  misery  in  which  some  of  them     ..^^^^ 
must  be  at  present. 

There  is  another  circnmstimce  in  this  case, 
which  it  strikes  me  is  a  very  material  one,  and  I 
take  the  liberty  of  mentioning  it,  that  the  conn- 
sel  may  consider  whether  there  is  any  thing  in  it, 
or  rather  I  should  say,  m  the  papers  before  U8> 
that  may  require  much  to  be  said  upon.it;  and  it 
is  this — I  observe  that,  in  the  Commissary  Court, 
it  is  found  that  there  are  not  prools  of  oircum- 
stances  sufficient  to  elide  (I  think  is  the  ex- 
pression)  the  intention  of  marriage.  They  apply 
that  species  of  finding  to  a  marriage  which  is  said 
to  be  regular,  and  in  facie  ecckme. 

I  observe  too,  there  are  a  great  many  cases 
cited  on  both  sides,  with  a  view  to  bringing  under 
discussion  the  question,  whether  a  marriage  oan-^ ' 
not  be  attacked  upon  the  ground  of  want  of 
consent,  the  want  of  consent  being  made  out  by 
proof  of  force  or  fear  ?  There  is  a  great  deal  like- 
wise to  be  foimd  in  the  papers  with  reference  to 
the  question,  whether  evidence  of  circumstances 
may  not  be  adduced,  to  shew  that,  notwith- 
standing the  marriage  was  regular  in  facie  ecckHte, 
and  though  you  cannot  attack  it  on  the  general 
ground  either  of  force  or  fear,  (the  point  is  a  very 
singular  one — the  point  is  a  very  important  one 
in  its  decision  one  way  or  the  other)  whether  it 
is  not  consistent  with  the  law  of  Scotland,  that 
even  where  there  is  no  force  or  fear,  there  may 
yet  be  circumstances  which  shall  give  the  parties 
a  right  to  deny  the  intention  of  being  married 
persons,  though  they  went  through  the  ceremony 
regularly  ?  and  I  mention  thk,  because  I  do  not 
see  how  this  House  can  either  affirm  or  disaffirm 
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the  judgment  of  the  Court  below,  without  taking 
notice  of  some  parts  of  the  contents  of  the  inter- 
locutors which  have  been  pronounced,  bearing 
reference  to  that  most  important  point. 

Under  these  circumstances,  therefore,  it  appears 
to  me  proper,  humbly  to  advise  your  Lordships 
to  call  upon  the  counsel  at  the  bar,  if  they  are 
now  prepared  so  to  do,  to  go  through  the  case 
upon  its  merits ;  or  if  they  are  not  now  prepared 
so  to  do,  to  mention  some  day  on  which  it  will  be 
convenient  for  them  to  undertake  to  go  through 
the  merits,  and  I  propose  to  your  Lordships  that 
that  course  should  be  adopted.  My  Lords,  I 
would  just  mention  that  this  is  not  an  action  of 
declarator  concluding  for  a  divorce,  but  it  is  an 
action  of  declarator  by  a  person  stated  to  have 
conducted  himself  in  the  manner  I  mentioned, 
concluding  for  what  we  should  call  a  restitution 
of  conjugal  rights.  Nor  is  it  an  action  of  decla* 
rator  of  any  other  species,  where  upon  the  proof 
of  the  marriage  civil  rights  of  property  are  to  be 
enforced. 

Upon  this  motion,  it  was  ordered  that  the 
appeal  should  stand  over  for  week. 


On  the  14th.  18th,  20th,  and  26th  of  March,  the 
case  was  argued  upon  the  merits. 

For  the  Appellant — It  was  argued,  that  the  con- 
duct of  the  parties,  although  it  could  not  annul  a 
regular  marriage,  was  evidence  that  there  was  no 
serious  consent  in  a  solemnization  which  was  not 
in  all  resjpects  regular,  and  the  following  authori- 
ties were  cited:  Campbell  v.  Cochrane,  D.  P.  31st 
Jan.  1763;  1  Ersk.6.  10;  1  Bank.  6. 23;  Cameron 
Diet.  12080;  Allan,  llthAug.  1773;  Mclones, 
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Diet  12683;  Taylor,  i)ic*.  12687;  McLauchlan,      1828. 
Diet.  12693;   McGregor,  Diet.  12697;  Napier,     ^^i^^^ 
(see  the  case  of  Dairy  inple)iS'anc/iW  dcMatrimonio; 
Haggard's  Rep.  2. 280;  Hailes;  Tait  dn  Evidence; 
Forbes,  Diet.  16718;  Murray,  Diet.  16741. 

For  the  Respondent — It  was  contended  that  the 
marriage  being  regular  in  fade  eeelesiis,  consent 
was  necessarily  implied  in  the  act  itself,  andcould 
not  be  controverted  by  circumstances  of  conduct 
as  evidence  of  the  want  of  consent  The  authori- 
ties were:  1  Ersk.  6.  10;  Mclnnes  qud  suprd; 
Taylor  q.  s. ;  McLauchlan  q.  s. ;  McGregor  q.  s. ; 
Napier,  q.  s.;  McKenzie,  F.  C.  8th  March,  1810; 
Niven,  Fount.  1.  501;  Tait  onEvid.;  Barber, 
Diet.  16742;  Young,  Id.  16743;  Hailes*  Canon ; 
Hume  on  Crimes,  1. 462.  2. 329;  Mogg,  Addam's 
Rep.  2;  Fletcher,  Coxe's  Rep^;  Hailes'.  Rep.  1. 
661 ;  Elchies  No.  7.  Voce  Proof. 

In  the  course  of  this  argument.  Lord  Eldon  en- 
quired whether  the  words,  "  and  decern,*'  in  the 
interlocutor  of  the  Commissaries,  were  applicable 
to  the  whole  of  the  conclusions  of  the  summons; 
and  observed,  that  if  the  interlocutor  of  the  Court 
of  Session  was  to  be  understood  as  not  having 
yet  determined  the  question  of  adherence,  it  could 
not  be  discussed  in  the  House  as  an  original  ques- 
tion for  its  judgment.  He  also  observed  that  the 
question,  whether  the  fact  of  consent  could  be 
controverted,  was  very  important  to  be  argued ; 
that  in  the  Dalrymple  case  it  was  not  necessary 
to  determine  that  question;  that  certain  expres* 
sions  in  the  interlocutor  of  the  Commissaries  in 
this  case,  and  the  judicial  arguments  in  the  Court 
of  Session,  led  to  the  inference  that  evidence 
might  be  admitted  on  the  question  of  consent,' 
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^^^^^X^    regular.    He  also  enggested  an  objection,  that  the 
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judgmeiit  was  for  a  good  marriage  at  Edinburgh, 
while  the  summons  alleged  a  good  marriage  at 
Holytowii ;  that  if  the  first  was  g9od,  the  second 
was  only  a  form ;  that  both  could  not  be  good, 
nor  proof  0f  a  sfscond  valid  marriage  be  properly 
givei^,  upon  a  summons  which  alleged  a  prior 
valid  marriage;  that  the  question  upo^  the  first 
should  have  b^en  disposed  of  by  the  judgment, 
that  it  might  be  consriatent  with  the  plesMiingiB; 
that  the  evidence  was  inconsistent  ^dth  the  sum- 
mons, for  the  certificate  of  banns  was,  that  the 
parties  were  ''  free  and  umnarri^d ; "  that  as  there 
was  no  judgment  on  that  part  of  the  summons 
which  alleged  a  marriage  at  Jlolytown,  if  the 
IJoiise  should  reverse  tb^  interlocutor,  the  Re- 
spondent might  briAglt  new  ac^on,  insisting  upon 
the  marriage  at  Holy  town;  that,  in  Eli^ish  plead- 
ing, if  a  declaratian  should  allege  a  marriage  in 
SScotland,  and  then,  ps  in  this  case»  tji^t  a  mwriage 
was  celebrated  in  England,  tP  iwke  good  the 
marriage  ip  Scotland,  proof  of  the  marrwge  W 
Scotlapd  would  n^jative  the  allegatiiOB  of  the 
marriage  in  £pgl^d. 


At  the  conclusion  of  the  argument.  Lord  Efdon 
said,  that  as  to  the  objection  raised  by  him,  with 
respect  to  the  proceeding  upon  a  summoos  having 
two  objects,  he  had  boon  misled,  by  not  having 
read  the  petition  of  appeal,  which  -was  r^ularly 
IJENinded  upon  the  provisions  of  the  act  of  Parlia- 
ment, which  authorizes  fm  appeal  to  the  House 
after  an  interiocutor  has  been  pronoynped,  which 
mij  ^"^fi  la  matmal  ^ef (9f  t  iqKin  the  ulterior  pro- 
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ceedings  ia  the  Court  bdow;  but  that  there  was      1^28. 
nothing  in  the  act  which  prevented  the  House    uli^^j^ 
from  remitting  the  case  to  the  Court  below»  with 
a  direction  that  they  should  give  a  judgment  upon 
the  question  of  adherence* 

The  case  was  then  acyoumed  for  further  con- 
sideration. 


IIACCREGOS, 


On  the  Idth  of  May,  1828^  the  case  was  again 
brought  on,  when  the  following  obeervations  were 
made  in  moving  the  judgment. 

Earl  Lauderdak. — ^My  Lords,  this  is  an  action 
of  declarator  of  marriage,  brought  by  Malcolm 
Macgregor,  a  man  of  very  low  birth,  and  of  disr 
tinguished  immoralitiy  of  character,  against  Mary 
Black  Macneill,  the  natural  daughter  of  the 
Reverend  Doctor  MacneiU,  a  clergyman,  in  re* 
apect  of  immorality  of  conduct,  certainly  worthy 
of  sustaimng  tiie  relation  of  father-in-law  to  the 
Punoier,  who  by  this  declarator  aims  at  the 
honour  of  becK^ming  his  son*in-law. 

On  the  first  interlocutor  of  the  Commissaries,  I 
only  wish  to  call  your  attrition  at  present  to  the 
circumstance,  that  the  finding  is  completely  dif- 
£»rentfrom  the  allegation  in  the  summons  and 
condescendence ;  for  they  aUege  that  a  regular 
marriage  ^as  celebrated  at  Edinburgh,  to  give 
fmrm  «id  efii^t  to  the  private  marriage  which 
was  aUi^ed  to  have- taken  place  at  Holy  town. 

Now,  hefi^e  eaUing  your  attention  to  the  paiv 
ticukr  |[vounda  "upon  which  I  shall  humbly  ^^r 
to  your  Lordships  my  reasons  for  thinking  that 
these  int»locutors  ought  not  to  be  affirmed*  ( 
wish  4o  call  your  Lordsh^g*  attention  i^hortly  to 
theoutline  of  ithis  pase. 
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MAc»EiLL  *^  ^h®  step-daughter  of  a  woman  of  the  name  of 
MACGBSGOR  Christian  Robertson,  to  whom  Miss  Mary  Black 
Macneiil  was  given  in  charge  to  be  nursed ;  from 
that  time,  though  she  returned  again  to  her 
mother's  house,  with  whom  she  lived  to  the  age 
of  twenty- three.  Miss  Mary  Black  Macneiil  seems 
to  have  frequented  principally  the  society  of 
Mrs.  Christian  Robertson ;  her  step-daughter,  the 
wife  of  Mr.  Macgregor;  of  another  daughter, 
Margaret  Robertson;  a  type-founder  of  the 
name  of  Macnaughton,  and  his  wife,  another 
daughter  of  Christian  Robertson;  and,  lastly, 
of  a  cousin  named  Janet  Nicholson,  by  whom  it 
appears  that  Mr.  Macgregor,  after  the  death  of 
his  first  wife,  the  daughter  of  Christian  Robert- 
son, had  two  natural  children,  if  indeed  there  is 
not  evidence  in  the  case  that  he  was  married  to 
her ;  because  your  Lordships  will  find  that,  in  the 
course  of  the  examination  of  this  Janet  Nichol- 
son, though  she  asserts  broadly  that  she  never 
had  confessed  it,  either  to  Mr.  Jollie,  or  to  Mary 
Black  Macneiil,  and  though  she  is  asked  by  the 
examiner  whether  she  ever  confessed  it  to  any 
body  else?  the  examiner  has  carefully  abstained 
from  putting  the  question  direct,  whether  she 
actually  was  married. 

In  such  society,  your  Lordships  cannot  sup- 
pose that  this  unfortunate  woman  got  any  very 
distinguished  education,  or  that  she  could  con- 
tract habits  other  than  those  which  were  calcu- 
lated to  debase  her  mind;  but,  in  the  mean  time, 
it  appears  that  this  man,  Mr.  Macgregor,  who 
must  have  been  a  man  of  considerable  art  and 
cunning,  though  of  low  birth  and  station^  had 
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got  such  an  influence  over  the  mind  of  Dr.  1828. 
Macneill,  that  in  the  end  of  the  year  1815,  when  ^Jtcii^u. 
the  mother  of  Miss  Mary  Black  Macneill  died, 
we  find  him  boasting  that  he  had  used  his  influ- 
ence to  get  Mary  Black  Macneill  acknowledged 
by  her  father,  and  taken  into  his  house.  What 
his  object  was  in  so  doing,  I  think  I  shall  con- 
vince you,,  for  I  think  I  wUl  make  it  impossible 
for  your  Lordships  to  doubt  that  he  at  this,  early 
period  laid  the  project,  through  the  influence 
he  had  gained  over  the  mind  of  Dr.  Macneill^ 
of  getting  to  himself  Dr.  Macneiirs  property, 
through  the  medium  of  the  hand  of  this  natural 
daughter. 

In  pursuance  of  this  design,  your  Lordships 
will  find  that,  by  Dr.  Macneill's  direction,  some- 
time about  the  middle  of  April,  1816,  he  managed 
to  get  a  deed  executed,  which  gave  to  Mary 
Black  Macneill  the  house  which  Dr.  Macneill  in- 
habited, and  500/.  of  money;  and,  on  the  1st  of 
May  following,  Mr.  Macgregor  got  him  to  ex- 
ecute a  deed,  which  conveyed  to  Mary  Black 
Macneill,  by  disposition  mortis  caMa,  his  whole 
landed  property  lying  in  Lanarkshire,  in  the 
neighbourhood  of  Holytown. 

It  was  not  long  before  Mr;  Macgregor  took 
steps  to  follow  out  the  design  which  he  had  thus 
early  formed,  for,  in  the  middle  of  May,  it 
appears  that  he  went  with  Dr.  Macneill  and  his 
daughter,  for  the  purpose  of  giving  his  advice 
concerning  the  management  of  the  property  near 
Holytown,  and  it  is  alleged,  that  there  the  irre- 
gular marriage,  stated  in  the  summons,  took 
place.  How  it  was  irregular,  when  compared 
with  the  marriage  subsequently  contiacted  at 
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185J8.  Edinburgh,  it  is  Tery  difficult  to  discover,  be^ 
^^J^^J^j^  cause,  in  neither  was  there  a  proclamation  of 
*"*  banns,  and  that  marriage  was  celebrated  before 
a  clergyman  of  the  church  of  Scotland,  as  well 
as  the  other,  and  I  believe  the  most  immoral 
clergyman,  with  the  exception  of  Mr.  Joseph 
Robertson,  that  possibly  could  have  been  picked 
out  from  the  members  of  that  church.. 

Mr.  Macgregor  states,  that  he  returned  to 
Edinburgh  with  the  family,  on  the  20th  of  May, 
1616,  and  that  the  parties  there  formed  the 
design  of  celebrating  regularly  the  marriage, 
which  had  been  irregularly  contracted  at  Holy- 
town. 

Now,  whether  the  parties  were  or  were  not 
conscious  that  upon  this  occasion  they  had  con«» 
tracted  marriage,  I  shall,  in  stating  the  facts  of 
this  case,  submit  to  you  my  opinion  subsequently, 
but,  in  the  mean  time,  it  is  sufficient  to  say»  that 
thete  is  not  in  the  whole  mass  of  evidence  any  proof 
whatever  that,  from  the  moment  that  that  alleged 
marriage  was  contracted,  either  of  the  parties 
acted  as  if  they  had  actually  thought  they  had 
been  married  persons.  I  know  very  well  that 
the  Commissaries  have  stated,  that  the  inference 
of  the  Defender's  matrimonial  consent  is  not 
contradicted  by  any  part  of  the  Pursuer's  conduct 
immediately  following  the  marriage  cerenmny. 
I  think  there  is  direct  evidence  that  immediately 
following  the  marriage  ceremony  there  was  such 
contradictory  conduct,  because  there  is  an  ad- 
mission  in  the  action  of  the  sequestration  by 
Ais  very  Mr.  Macgregor,  that  he  saw  Mr.  Jollie 
and  Mrs.  Jollie  together  vrithin  a  few  days  of 
the   marriage.    .Within  a  few   days    of  what 
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msJiriage?  The  marriage  that  he  charges,  is  the  1^8; 
marriage  that  he  says  took  place  at  Holytown,  i)tl^^ 
and  if  you  are  to  take  it  to  have  b^en  to  within  a 
few  days  of  that,  it  become^  a  doubt  with  me» 
whether  it  was  before  or  after,  the  alleged  cele- 
bi^tion  of  this,  marriagf)  »t  Edinburgh,  that  this^ 
meeting  took  plaoe  in  Pelrig  Street,  when  Mr« 
Macgregor  puts  it  beycmd  all  controversy  that  he 
never  bebta^ved  subsequejitly  as  if  he  had  been  a 
married  man ;  because,  he  states  that  from  that 
hour  he  abandoned  her«  and  formed  an  idea  that 
he  would  get  a  divorce.  Thus,  it  is  clear,  that ' 
even  at  that  early  period,  he.  did  not  conduct 
hin)SQlf  in  such  a  manner  as .  to  shew  that  he  was 
conscious  in  his  own  mind  that  he  wap  married. 
On  the  other  hand^  it  is  certain  that  the  lady 
from  the  very  first  conducted  herself  in  a  manner, 
that  shewed  that  she  had  not  the  most  distant 
idea  that  she  was  married,  as  sufficiently  appears 
from  her  having  married  within  a  very  few  days 
another  n^ap^  with  the  consent  of  her  father. 

If  you  look  at  the  general  outliqe  of  this  case^ 
you  will  see  that  Mr.  Macgregor,  haying  placed 
himself,  as  he  thought*  in  such  a  situation  that  he 
might  assert.  hi3  rights  if  it  turned  out  that  this 
woman  really  possessed  her  father's  fortune,  and 
that  he  might  abandon  her  if  it  turned  out  other- 
wise, (for  that  seems  to  have  been  the  object  of 
his  attempt)  abstained  from  doing  any  thing  to 
assert. this  .rights  till  he  saw  her  married  to  ano* 
ther  mauj  till  he  saw  children  born  of  that  mar- 
riage; and  he  then  comes  forward  (thinking  that 
slj^e  was  then  secured  in  the  possession  of  the 
property,  and.  overlookipg.  the  scandalous  nature 
of  the  attempt)  to.depriye.an  iwweent  man  pf  th§ 
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1828.      wife,  to  whom  he  thought  he  was  really  married ; 
j!l!^^L    overlooking  also  the  scandalous  nature  of  the 
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'•  attempt  to  transfer  to  himself,  as  his  legitimate 
children,  the  children  of  another;  or  perhaps 
rather  with  the  view  to  found  some  future  pro- 
ceedings, with  a  view  to  illegitimatize  those  very 
children,  and  deprive  them  of  their  birth-right. 
I  think  your  Lordships  will  perceive,  that  a  more 
scandalous  case  never  was  brought  before  any 
court  of  justice. 

Your  Lordships  must  recollect  that  last  year 
there  was  a  case  discussed  at  your  bar — I  mean 
that  of  a  Miss  Turner  and  Mr.  Wakefield;  com- 
pare the  circumstances  of  that  case  with  this 
case.  It  is  very  true  that  Mr.  Wakefield  seemed 
to  have  formed  a  scandalous  plan  to  possess  him- 
self of  that  young  lady's  property,  though  he  did 
not  know  her;  but  is  the  disgrace  even  of  that 
attempt,  any  thing  like  Macgregor's  plan?  which 
had  for  its  object,  to  place  himself  in  such  a  situa- 
tion that  he  might,  if  he  found  it  convenient^  at  a 
subsequent  period,  claim  this  woman  as  his  wife, 
to  the  effect  of  annihilating  the  status  of  the  chil- 
dren she  bore  by  another  husband,  and  deprive 
this  man  of  his  wife,  who,  it  does  not  appear,  had 
the  smallest  idea  that  she  really  was  married  to 
Mr.  Macgregor. 

If  on  that  occasion  your  Lordships  diougbt  it 
necessary  to  interpose  in  your  legislative  capacity, 
I  am  sure  that,  acting  consistently,  it  is  impos- 
sible, before  your  Lordships  could  affirm  this 
judgment,  that  you  should  not  pause;  and  that, 
in  your  legislative  capacity,  you  should  not  s^d 
down  a  bill  to  the  other  House  of  Parliament,  to 
dissolve  this  marriage,   and  by  that  means  do 
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away  the  chance  of  this  immoral  man  getting  the      1828. 
fruits  of  the  fraud  that  he  has  attempted  to  com-    _^ 
mit.    Fortunately,  however,  I  think  I  can  state  to  ^^^^•; 
you  grounds,  which  will  shew  you,  that  there  is 
no  occasion  to  resort  to  this  extraordinary  means 
of  remedying  the  evil ;  because  I  think  it  is  im- 
possible, when  the  case  is  explained,  not  to  see 
that  you  cannot  affirm  the  decisions  of  the  Court 
below. 

That  you  ,may  follow  me  the  more  easily 
throughout  the  reasoning  I  am  about  to  submit 
to  you,  I  will  state  to  your  Lordships  the  order  in 
which  it  is  my  intention  to  proceed.  . 

In  the  first  place,  I  mean  to  submit  to  your 
Lordships,  that  under  the  summons,  as  it  is  drawn, 
it  would  be  impossible  for  your  Lordships  to  af- 
firm the  interlocutors  now  appealed  against.  In 
the  second  place,  I  mean  to  submit  to  your  Lord- 
ships, that  if  the  summons  had  been  otherwise 
drawn,  and  if,  instead  of  charging  an  irregular 
marriage  at  Holytown,  of  which  there  is  not  an 
atom  of  proof,  if,  instead  of  charging  an  intention 
at  Edinburgh  of  celebrating  a  regular  marriage, 
to  give  effect  to  that  irregular  marriage  at  Holy- 
town,  it  had  been  otherwise  worded,  and  there 
had  been  charged  in  the  summons  an  irregular 
marriage  at  Edinburgh,  that  there  is  not  any 
evidence  that  has  been  produced  upon  this  occa- 
sion, J  mean  any  legal  evidence,  such  as  can 
carry  conviction  to  a  judicial  mind,  that  there 
was  any  marriage  ceremony  at  all  took  place 
upon  that  occasion.  Thirdly,  I  mean  to  submit, 
that  supposing  the  summons  had  been  otherwise 
formed,  so  as  to  charge  an  irregular  marriage^ 
and  supposing  there  had  been  evidence,  such  as 
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1828.      was  sufficient  to  convince  you  that  a  ceremony^ 

^^^^j^    had  taken  place,  still  the  species  of  ceremony 

«•        proved,  does  not  exhibit  the  existence  of  that 
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free,  deliberate,  real  consent  to  form  the  connec- 
tion of  marriage,  which  the  law  of  Scotland  re- 
quiresj  to  give  "validity  to  an  irregular  marriage. 
Lastly,  I  shall  very  shortly  call  your  considera- 
tion to  the  cases  that  have  already  been  decided 
in  the  Courts  below,  and  in  this  House,  with  a 
view  to  shew  yotir  Lordships,  that  you  must 
abandon  every  principle  upon  which  you  have 
heretofore  decided,  if  you  can  possibly  think  Of 
affirming  the  interlocutors  in  this  case. 

I  will  not  detain  your  Lordships  upon  the  con- 
clusions of  this  summons.  You  will  recollect, 
that  when  the  counsel  were  arguing  this  case  at 
your  bar,  I  put  to  them  whether  they  could  state 
any  case  of  this  sort,  any  declarator  of  marriage 
brought  in  Scotland,  that  had  a  conclusion  where 
there  was  a  proof  of  a  second  marriage,  desiring 
it  to  be  ordained  that  the  parties  should  adhere 
ind  cohabit.  There  is  no  such  case  existing.  It 
is  very  true,  that  Doctor  Lushington  alleged,  at 
first,  the  case  of  Mrs.  Dalrymple ;  but  that  is  not  a 
6ase  of  a  declarator  of  marriage.  It  was  a  case  of 
an  action  for  restitution  of  conjugal  rights  in  this 
country,  under  rules  of  law  perfectly  different 
from  those  applicable  to  the  present  action.  It  is 
obvious  what  was  the  design  of  ihis  rtan  in  so 
framing  his  summons,  because  if  he  had  con- 
cluded for  a  divorce,  her  property,  being  mostly 
heritable  property  in  Scotland,  on  which  she  waii 
enfeft,  he  might  have  lost  his  right  to  that  whicli 
it  was  his  sole  object  to  acquire;  but  waiving 
that  consideration,  the  interlocutor  finds,  not  that 


OK   AFPJEIALS  AND  WRITS  OP  ERROR. 


46L 


there  was  a  regular  marriage^  but  that  a  marriage 
was  celebrated  between  the  Defender  and  him, 
by  the'  Reverend  Joseph  Robertson.  Is  such  a 
thing  mentioned  in  the  summons  ?  It  alleges  that 
ah  irregular  marriage  was  leaitered  into  at  Holy- 
town.  There  is  no  finding  that  such  a  marriage 
was  proved.  In  fact*  there  was  not  an  attempt  to 
prove  it  And  the  finding  is  not  of  an  irregular 
marriage  at  HolytoWn,  as  alleged  in  the  summons^ 
but  of  an  irregulat  marriage  at  Edinburgh*  which 
under  the  words  of  that  suibmons  it  was  impossi- 
ble for  them  regularly  to  pronounce;  find  it  is 
impossible,  fi>r  that  reason,  for  your  Lordships  to 
affirm,  for  before  you  can,  under  this  summons, 
find  these  parties  married,  you  must  fii}d>  in  the 
first  place,  evidence  to  convilice  yo\i  that  there 
was  an  irregular  marriage  at  Hcdytown,  of  which 
there  is  not  an  atom  of  proof;  and  then  you  must 
have  evidence  that  that  marriage  derived  further 
efficacy,  and  fiirther  validity  from  the  celebration 
of  a  regular  marriage  at  Edinburgh;  of  which 
there  is  not,  as  I  shall  shew  to  you,  any  thing  like 
a  proof. 

Having  stated  thus  much  upon  the  subject  of 
this  summons,  on  which  I  certainly  could  enlarge 
much,  for  a  more  extraordinary  summons  than 
that  which  has  been  exhibited  to  your  Lordships 
in  this  case,  and  one  more  irregularly  framed,  for 
the  purpose  for  which  it  is  intended,  never  was 
drawn ;  I  will  now^proceed  upon  the  suppositioni 
that  this  summons  had  been  regulariy  formed,  and 
assume  that  this  summons  had  charged,  a  marriage 
ceremony  before  Mr.  Joseph  Robertson,  of  Edin* 
burgh.  What  evidence  is  th^re  that  can  justify 
you  in  judicially  finding  that  any  ceremony  what? 
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18^.  ever  took  place?  The  evidence  upon  this  subject 
is  like  the  evidence  in  all  cases  where  there  is  a 
consciousness  of  deficiency  of  proof,  very  various 
in  its  nature.  The  attempt  seems  to  be,  to  patch 
up  with  one  sort  of  evidence  the  deficiences  which 
they  are  conscious  of  in  another  sort  of  evidence ; 
for  you  have  an  attempt  to  establish  it  by  docu- 
mentary proof,  you  have  an  attempt  by  the  evi- 
dence of  witnesses  to  establish  the  fact,  and  lastly, 
you  have  an  attempt  to  establish  it  by  resting 
upon  the  admission  of  the  party. 

With  regard  to  the  documentary  evidence,  I 
must  submit  to  your  Lordships  that  there  never 
were  documents  more  deficient  tendered,  to  a 
Court,  with  a  view  to  produce  conviction,  upon 
any  subject.    In  the  first  place,  you  iiave  pro- 
duced to  you  a  paper,  intituled  a  registrate  of 
marriage,  and  this  paper  is  produced  to  you  with 
a  view  to  convince  you,  aided  by  the  evidence  of 
Mr.  Bow  and  Mr.  Masson,  that  there  actually 
was  that  which  it  is  impossible  ever  could  have 
existed,  and  which  there  is  no  proof  ever  did 
exist,    a  certificate  of  proclamation  of  banns, 
granted  upon  this  occasion;  when  I  say  it  is  a 
fact  that  never  did  exist,  it  is  confessed  never 
to  have  existed,  by  the  witnesses  brought  for- 
ward.   But  it  is  more  material  to  shew  your 
Lordships  that  it  could  not  exist.    You  will  recol- 
lect that  those  parties  returned  from  Holy  town  on 
Monday,  the  20th  of  May,  and  at  that  time,  it  is 
asserted,  they  first  formed  the  design  of  cele- 
brating this  regular  marriage  in  facie  eccksue. 
On  Thursday,  the  23rd,  they  were  said  to  be 
married :  now,  although  there  could  be  no  inter- 
vening Sunday  between  the  Monday  and  the 
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Thursday,  you  are  desired  to  believe,  upon  the     }^^\ 
strength  of  those  documents,  that  a  proclamation 
of  banns  actually  took  place,  the  parties  telling   ^^^ 
you  a  story  which  makes  it  perfectly  impossible. 

This  registrate  of  marriage  is  in  the  following 
words:  ''  Registrate  of  Marriage.  Edinburgh, 
"  21st  day  of  May,  1816.  Malcolm  Macgregor, 
'^  printer.  Old  Church  parish,  and  Mary  Macneill, 
*'  St.  Cuthbert's  parish,  daughter  of  Doctor  James 
**  Macneill.  Edinbui^h,  3rd  December,  1817. 
'^  Extracted  from  the  Register  of  Marriages  for 
"  the  City  of  Edinburgh."  Now  it  is  very  mate- 
rial that  you  should  attend  to  the  date  of  the 
registrate  of  marriage,  which  is  the  21st  of  May. 
The  date  of  the  register  of  marriage  is  the  22nd, 
so  that  you  have  two  documents  to  prove  a  fact 
that  is  admitted  not  to  be  true,  and  which  it  is 
shewn  cannot  be  true;  these  two  documents 
having  dates  that  would  destroy  their  effect,  even 
were  they  resorted  to,  to  prove  a  fact  not  other- 
wise impeached. 

The  next  documentary  evidence  is  on  a  par,  at 
least,  with  that  which  I  have  already  described ; 
for  you  have  produced  to  you,  a  book  of  private 
memorandums  of  Mr.  Joseph  Robertson's,  a  man 
before  whom,  it  was  proved  in  a  case  in  the  Court 
Session,  in  the  year  1814,  (of  Daw  v.Adie)  that  a 
private  marriage  was  celebrated,  one  of  the  par- 
ties being  represented  by  a  person  hired  for  the 
purpose. 

This  is  a  book  formed  by  a  man  who  at  that 
time  was  in  prison,  for  having  celebrated  irre- 
gular marriages,  contrary  to  the  act  of  Charles  the 
second,  and  for  the  forgery  of  marriage  lines;  and 
you  are  desired  to  give  credit  to  this  book,  there 
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1828.  being  upon  the  face  of  it,  obvious  marks  that  a 
great  many  of  the  entries  must  have  been  made  at 
«•  one  and  the  same  time,  in  one  band ;  and,  after  ali, 
it  being  only  an  irregular  private  memorandum  of 
this  man,  who  was  convicted  of  bad  practices 
with  respect  to  certificates.  But,  my  Lords,  you 
have  another  document,  which,  if  this  had  been 
a  regular  register,  kept  by  Mr.  Joseph  Robertson, 
a  man  of  unimpeachable  character,  would  .have 
defeated  the  force  of  this  entry;  because  you  have 
a  certificate,  in  the  handwriting  of  this  very  same 
man,  of  the  date  of  the  29th  of  May,  certifying 
that  those  parties  were  married  by  Mr.  Joseph 
Robertson  on  the  29th.  Then  what  am  I  to  be- 
lieve, if  I  believe  any  thing,  that  is  to  be  inferred 
fi*om  these  documents?  Did  this  marriage  take 
place  on  the  29th?  or  did  it  take  place  upon  the 
23rd?  It  is  inipossible  for  you  to  discover  upon 
which  day  it  did  take  place;  for  though  it  has 
been  attempted  to  confirm  this  by  the  evidence  of 
witnesses,  you  will  see  that  they  do  not  recollect 
the  date  of  the  marriage.  I  hold,  therefore,  that 
it  is  impossible  for  you  to  allow  your  minds  to  be^ 
in  the  smallest  degree,  influenced  by  a  registrate 
of  marriage,  which  is  contradicted  by  the  register 
of  marriage ;  or  by  a  book,  kept  in  the  irregular 
manner  that  I  have  described,  w:hich  is  contra* 
dieted  by  the  certificate  of  the  person  who 
keeps  it. 

The  parties  were  conscious  that  this  documen- 
tary evidence  was  not  worth  much,  and  cOnse- 
'quently  they  have  relied  upon  the  vivd  voce 
evidence  of  Mrs.  Robertson,  the  wife  of  this  man, 
and  of  Miss  Robertson,  his  daughter;  and  it  does 
so  happen,  (which  is  worthy  of  remark,  because 
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it  places  those  witnesses  in  a  very  suspicious  1828. 
situation^  that  the  very  day  on  which  they  were 
examined;  was  the  day  on  which  this  man  was  •• 
liberated  from  prison,  and  on  which  his  further 
punishment  of  banishment  was  to  commence. 
They  were,  therefore,  persons  who  had  an  obvious 
interest  to  explain  aVray  his  conduct,  and  to  make 
it  appear  as  regular  as  possible,  looking  undoub- 
tedly for  some  mitigation  of  the  punishment  which 
the  Court  had  inflicted  upon  him. 

Mrs.  Robertson,  his  wife,  (and  it  is  not  alleged 
that  there  was  any  other  person  present  but  his 
wife  and  his  daughter)  is  the  first  person  exaAiined; 
and  to  the  first  question,  whicli  was  (Mary  Black 
Macnerll  being  pointed  out  to  her)  whether  she 
knew  this  woman,  she  distinctly  says,  that  she 
does  not  know  her,  and  that  she  does  not  recol- 
lect ever  having  seen  her  before.  The  moment 
that  answer  was  given,  the  witness  should  have 
been  sent  out  of  Court,  as  it  was  quite  obvious 
that  no  benefit  could  be  derived  from  her  testi- 
mony.  But  that  was  not  the  mode  that  was 
pui^ued.  Mrs.  Robertson's  recollection  was 
refreshed,  by  producing  the  book  to  which  I 
have  alluded,  and  reading  to  her  the  entry  of  th6 
mkrriage,  in  order  that  she  might,  in  some  de- 
gree, gain  some  recollection  of  the  facts  of  the 
case;  a  proceeding  which  ought  not  to  have 
taken  place,  for  this  book  not  being  itself  evi- 
dence, never  coiild  have  been  regularly  brought 
forward  to  prompt  the  recollection  of  a  witness, 
they  knew  must  be  willing,  from  her  situation, 
to  say  any  thing  upon  that  occasion.  She  is 
then  asked,  if  she  knew  Mr.  Macgtfegor.  He  is 
t>6mted  out  to  her,  and  her  aftlswer  is,  that  she 
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knows  him  perfectly,  but  she  never  saw  him, 
either  before  or  after  the  time  on  which,  accord- 
ing to  this  entry,  the  marriage  was  celebrated. 
This  seemed  very  extraordinary,  when  she  pro- 
fessed to  have  that  perfect  knowledge  of  his 
person;  it  therefore  naturally  suggested  this 
question:  How  did  she  recollect  a  man  that  she 
had  never  seen  before  or  since?  to  which  her 
answer  is,  "  Indeed,  I  know  very  little  about  it." 
Now  this  is  one  of  those  witnesses,  who  are 
brought  forward  to  identify  the  parties,  and  I 
wish  to  know  whether  it  is  possible  for  your 
Lordships  to  say,  that  Mrs.  Robertson's  evi- 
dence can  be  held,  in  the  smallest  degree  to 
contribute  to  your  conviction,  that  Mary  Black 
Macneill  and  Mr.  Macgregor  were  present  on 
the  day  on  which  this  ceremony  is  stated  to  have 
taken  place,  at  Mr.  Robertson's. 

Miss  Robertson  certainly  has  a  more  perfect 
recollection;  when  I  say  a  more  perfect  recol- 
lection, that  is  all  I  possibly  can  say;  because/ 
though  she  says  she  knew  Mary  Black  Macneill 
as  Dr.  Macneill's  daughter,  still  it  comes  out  in 
a  future  part  of  her  evidence,  that  she  applied  to 
her  father,  in  the  course  of  the  ceremony  going 
on,  to  know  whether  it  really  was  Dr.  Macneill's 
daughter.  With  regard  to  Mr.  Macgregor,  the 
evidence  is  pretty  nearly  the  same  with  that 
which  her  mother  gives.  The  one  contradicts 
the  other,  both  in  the  fact  of  there  being  a 
lighted  candle,  and  in  the  fact  of  there  being 
marriage  lines;  and  the  two  agree  in  no  one 
thing  but  a  very  important  fact,  on  which  I 
shall  presently  comment,  that  Mary  Black  Mac- 
neill did,  not  utter. a  word. from  the  time  she 
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came  into  Mr.  Kobertson's  house  to  the  time  she      1828. 
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Taking:  then  the  vivdvoce  evidence  in  its  ut-         '• 
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most  extent,  you  have  only  the  evidence  of  one 
suspicious  witness,  that  can  tend  in  the  smallest 
degree  to  identify  the  parties  who  were  alleged 
to  be  united  by  this  marriage  ceremony;  and, 
according  to  the  law  of  Scotland,  one  witness  is 
not  sufficient  to  establish  a  fact ;  you  must  con- 
cur with  me,  therefore,  in  thinking  that  there  is 
no  proof  whatever  upon  which  you  can  rest  a 
judicial  decision,  that  there  was  any  ceremony 
took  place  on  the  23rd  of  May,  1826.  The 
parties  seem,  in  some  degree,  convinced  of  this, 
and,  accordingly,  the  defect  in  the  evidence  is 
made  up  throughout  the  whole  proceeding,  by 
appealing  to  judicial  admissions,  and  to  extra 
judicial  admissions,  which  it  is  proved  Miss  Mary 
Black  Macneill  made. 

Now,  my  Lords,  I  am  at  present  looking  at 
this  case,  with  a  view  to  ascertain  whether  there 
is  evidence  that  any  ceremony  took  place;  and, 
therefore,  it  is  needless  now  to  enter  into  the 
substance  of  those  admissions,  but  I  wish  you  to 
consider  this  question,  whether  it  is  possible  that 
in  a  case  such  as  this,  where  you  have  evidence 
of  a  legal  marriage,  subsequent  to  the  irregu- 
lar one,  said  to  have  been  contracted,  the 
admission  of  the  party  should  be  received  as 
evidence,  that  the  marriage  actually  did  take 
place.  If  such  admissions  are  received  as  suffi- 
cient evidence,  there  is  no  woman  who  has  a 
fortune  of  her  own,  and  who  wishes  to  get  rid 
of  her  husband,  to  whom  she  is  married,  and  to 
betake  herself  to  the  arms  of  her  paramour/.that 
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1828.  might  not,  by  coiiiuvaD4^e,  get  him  to  bring  a 
^^^^mu.  declarator  of  marriage,  and  subsequently  establish 
'•  the  fact  of  a  previous  marriage  by  her  own  ad- 
mission. There  is  perhaps  a  feeling  of  delicacy 
in  the  other  sex,  that  is  not  so  prev$J,ent  in  ours, 
which  might  prevent  the  frequency  of  such  an 
occurrence ;  but,  if  the  principle  appUes  to  one 
sex,  it  applies  also  to  the  other;  and  then  any 
man  who  has  married  a  lady,  who«  bond  Jide^ 
believes  him  to  be  unmarried,  any  man  who  has 
contracted  an  alliance  with  a  family  of  distinc- 
tion, by  whom  he  has  many  children  born,  if  he 
takes  a  dislike  to  his  wife,  may  get  a  similar 
proceeding  instituted,  on  the  ground  of  his  having 
engaged  in  a  previous  marriage,  alleging  that 
there  is  evidence  of  that  fact ;  and  then  the  man 
has  only  himself  to  admit  it,  to  the  effect  of  de- 
stroying the  status  of  his  own  children,  bom  in 
lawful  wedlock,  and  of  ruining  the  reputation  of 
a  woman  of  high  rank,  and  of  great  family  con- 
nection, and  who  never  dreamt  of  any  such  thing* 
Your  Lordships  must  be  convinced  that  this 
must  be  a  precedent  of  the  most  dangerous 
nature.  It  has  been  stated^  that  the  law  of 
Scotland,  with  respect  to  divorce,  gives  too 
great  a  latitude,  but,  establish  this  principle,  and 
then  I  will  venture  to  say»  this  House  will  have 
very  little  cause  in  future  to  comment  upon  the 
law  of  divorce  in  Scotland;  because,  this  new 
device  for  obtaining  a  divorce,  would  be  so  much 
more  easy,  and  so  much  more  rapid,  that  I  can 
not  doubt  it  would  totally  supersede  that  law, 
upon  which  I  have  heard  criticisms  sometimes  in 
this  house,  and  do  it  away  as  effectually  .as.  if  it 
were  jepealed  by  act  of  Parliament* 
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I  must,  therefore,  contend  that,  as  there  is  no  '828. 
vind  voce  eyidence,  establishing  that  this  ceremony 
took  place,  and  as  the  documentary  evidence  is 
of  such  a  nature,  that  your  Lordships  cannot 
possibly  rely  upon  it,  and,  as  I  trust  you  will  not 
receive  as  evidence,  the  admissions  of  the  party 
to  prove  such  a  fkct,  that,  in  point  of  fact,  there 
is  no  legal  evidence  that  any  ceremony  took, 
place,  such  as  you  can  say  ought  to  bring  home 
conviction  to  a  judicial  mind.  But,  supposing 
that  you  could  rest  upon  the  admissions  df  this 
lady,  how  far  could  the  admissions  promote  the 
object  of  the  Respondent?  The  general  tenor  of 
her  admissions,  amounts  only  to  this,  (here  the 
noble  Lord  read  the  admission.) 

Now,  what  does  this  admission  amount  to? 
If  there  was  a  marriage  before  Mr.  Joseph  Ro- 
bertson»  it  was  undoubtedly  an  irregular  marriage, 
and,  in  law,  must  be  considered  as  such.  With- 
out troubling  your  Lordships  with  reference  to 
the  reasoning  on  the  law,  as  laid  down  by  Mr. 
Erskine  and  Lord  Bankton;  without  referring  to 
the  opinion  of  Mr.  Hume,  to  the  opinion  of  Mr. 
Craigie^  to  the  opinion  of  Mr.  Erskine,  of  Mr. 
Clerk,  and  all  the  great  lawyers,  given  in  the 
case  of  Dalrymple  v^  Dalrympk,  I  will  venture  to 
say,  that  I  may  state  this  without  fear  of  con- 
tradiction, that,  in  the  case  of  an  irregular 
marriage  in  Scotland,  it  is  the  practice,  and  it 
is  the  law  of  the  country,  to  take  evidence  of  all 
the  facts  and  circumstances  antecedent  to  the 
alleged  ceremony;  of  all  the  facts  and  cir- 
cumstances pending  the  ceremony,  and  all  the 
facts  aod  circumstances  of  the  conduct  of  the 
parties  subsequentiy. to  the  ceremony:  and  thatjr 
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1828.  from  a  complex  view  of  all  these  circumstances, 
^^^^H^t^  you  are  to  infer,  whether  that  real  and  deliberate 
ukCQRtaou  c^^^sent  was  given,  which  constitutes  marriage ; 
and  in  doing  this,  you  do  not  resort  to  the  con- 
duct of  the  parties  subsequent  to  the  ceremony, 
for  the  purpose  of  undoing  a  marriage  contracted, 
but  for  the  purpose  of  learning  whether  the  parties 
did,  or  did  not,  by  their  conduct,  exhibit  a  con- 
scious feeling  that  no  such  ceremony  had  taken 
place  between  them,  as  was  sufficient  to  lead 
them,  in  their  own  minds,  to  the  conclusion  that 
they  were  married  persons.  Looking,  in  this 
case,  at  the  conduct  of  the  parties  before  the  ce- 
remony; looking  at  the  circumstances  proved  at 
the  time  of  the  ceremony;  and  looking  at  the 
conduct  of  the  parties  subsequently,  there  is  not 
a  case  in  all  the  books,  where  there  is  half  the 
mass  of  evidence  to  shew  that  the  parties  did  not 
think  a  marriage  was  to  take  place;  to  shew 
tbat  the  circumstances  which  attended  the  cere- 
mony ought  not  to  lead  us  to  feel  that  a  free 
consent  had  been  given;  and,  undoubtedly,  to 
shew  by  the  conduct  of  the  parties  subsequently^ 
that  neither  the  one  nor  the  other  ever  con- 
ducted themselves,  in  any  one  instance,  in  such 
a  manner  as  to  lead  any  reasonable  mind  to 
conclude  that  they  felt  that  a  consent  had  been 
given. 

How  does  the  evidence  stand  ?  I  will  not  go 
through  it  in  detail,  it  would  take  up  too  much 
of  your  time  to  read  it,  but,  I  have  made  some 
short  extracts,  to  shew  that  Mr.  Macgregor  him- 
self, antecedent  to  this  alleged  ceremony  taking 
place,  uniformly  held  that  there  was  not  the 
smallest  chance  that  he  should  marry  this  woman ; 
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that  he  knew  she  was  pre-engaged  to  Mr,  JoUie.  1828, 
Upon  this  subject,  you  have  the  evidence  of  a  ^t^]J^ 
witness,  who  cannot  be  suspected,  Mrs.  Chris-  ^^coaioo*. 
topher  Robertson,  the  step-mother  of  Mr.  Mac- 
gregor*s  first  wife,  who  states  this,  "  Mr.  Mac- 
**  gregor  told  me  he  had  been  with  them  in  the 
"  West  Country ; "  a  circumstance  which  shews 
the  probable  date  of  this  communication:  ''I 
*'  asked  him  if  he  was  going  to  be  married  to  the 
"  Defender?  he  said  no.  Dr.  Macneitl  says  he 
**  thinks  IfoiU  be  the  man,  but  I  think  it  will  be 
'*  Mr.  JoUie,  for  I  know  her  pre-engagement  to 
*'  him/'  Margaret  Robertson,  the  daughter  of 
this  Mrs.  Christian  Robertson,  states  that  she 
was  present  when  her  mother  had  this  conver- 
sation, and  she  proves  the  same  thing  to  have 
taken  place. 

John  Carr  says  that  he  was  walking  towards 
Leith,  in  company  with  the  Respondent  Macgre* 
gor,  and  John  Manderson,  a  witness  cited  for  the 
Appellant,  and,  upon  returning  back  again,  they 
met,  towards  the  head  of  Leith  Walk,  Mr.  JoUie 
and  Mary  Macneill.  That  Macgregor  stopped,  and 
had  some  conversation  with  Mary  Macneill  and 
Mr.  JoUie,  and  upon  his  joining  the  deponent  and 
Manderson,  the  deponent  asked  him  if  Mr.  JoUie 
and  Mary  Macneill  were  married,  to  which  he 
replied,  that  they  were  not  married,  but  that  they 
would  shortly  be  so.  Not  therefore  contemplating 
his  marriage,  but,  in  conformity  to  the  testimony 
of  the  witness,  already  quoted,  stating  that  such 
a  marriage  never  would  take  place,  because  she 
was  previously  attached  to  Mr.  JoUie,  and  that 
the  marriage  would  soon  take  place  between  Mr. 
JoUie  and  her. 

VOL.   II.  K   K 
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1828.         Mrs,  MacnaughtoD,  another  daughter  of  Mrs. 
^"^^^^^^     Robertson^  states,  in  confirmation  of  her  mother 
«"•         and  sister,  that  she  heard  Macgregor  say  that  Mr. 
MAceueoa.  j^jjj^  would  be  the  man,  that  she  knew  of  his 
pre-engagement  with  Mr,  JoUie ;  and,  afterwards, 
you  have  a  witness  beyond  all  suspicion,  I  might 
almost  say,  one  who  stands  in  the  situation  of 
being  the  only  witness  beyond  suspicion,  I  mean 
Dr.  Robertson,  the  clergyman  who  is  supposed 
to  have  performed  the  ceremony  of  marriage, 
betwixt  Mary  Black  Macneill  and  Mr.  JoUie, 
who  says  that  a  general  report  had  taken  place 
in  the  parish,  that  Mary  Black  Macneill  was  to  be 
married  to  Mr.  JoUie.*    How  then  does  the  evi- 
dence stand  antecedent  to  the  marriage?    If  it 
had  been  to  be  proved  from  circumstances  ante- 
cedent to  the  marriage,  that  there  was  a  design 
of  marriage  with  Mr.  JoUie,  you  would  have  had 
satisfactory  proofs,  but,  with  reference  to  Mr. 
Macgregor,  there  is  not  any  one  circumstance 
which  does  not  go  to  shew  that  he  himself  actu- 
ally believed  that  it  never  would  take  place. 

Now^  my  Lords,  what  is  the  proof  of  what  took 
place  at  the  time  of  the  marriage?  you  have  this 
plam  n^atter  of  fact,  that  both  Mrs.  Robertsofi 
and  Miss  Robertson  say^  that  Mary  Black  Mac- 
neill never  gave  an^  consmt  whatever;  that  she 
never  uttered  a  word  during  the  progress  of  the 
ceremony.  I  admit  that  in  the  case  of  a  regular 
marriage,  when  the  parties  come  before  a  cler- 
gymauj  after  due  proclamation  of  banns,  where 

*  See  Tait  on  the  Law  of  Eridenoe  in  Scotland,  p.  431,  where 
it  ia  said  that  pioof  by  notoriety,  repute,  or  general  belief,  ia 
privileged  hearsay  in  the  service  of  heirs,  kenning  of  widow's 
terce,  and  other  cases,  as  to  the  fact  of  relationship.  So  as  to 
the  shire  jurisdiction,  or  parish^  in  Which  lands  lie.  But  these 
are  excepted  cases. 
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they  have  given  their  copse^t  to  the  marriage,  as  IB38. 
expressed  ia  the  marriage  settlemeuts,  antecedent 
to  the  marriage^  that  a  nod  of  the  lady,  oi;  a  bow  in 
the  church  would  be  evidence  of  consent;  but, 
where  you  know  that  parties  have  appeared  who 
were  not  the  parties  to  i»ake  that  bow  and  that 
nod,  as  in  the  case  of  Dew  u.  Adie,  where  you 
know  that  every  irregularity  has  taken  place,  and 
has  been  practised,  something  oiore  ia  necessary 
than  that  nod,  which  might  be  sufficient  in  the 
case  of  a  regular  marriage;  it  is  indispensable  that 
consent  should  be  really  expressed,  which  is  not 
the  case,  according  to  the  evidence  we  have  here 
received.  Neither  is  there  any  proof  of  a  con- 
summation ;  Mr.  Macgregor,  indeed,  alleges  that 
he  attended  Mary  Kack  Macneill  home  to  her 
father's  house  on  that  day.  Upon  other  occa- 
sions, where  parties  h%ve  goue  to  the  father's 
house,  and  passed  the  night  in  that  house,  that 
might  be  a  circumstance  to  produce  some  effect, 
but  Mr.  Macgregor  had  a  bed  in  the  house,  he 
was  in  the  regular  habit  of  sleeping  there ;  and 
the  fact  is»  that  there  being  no  evidence  of  her 
being  in  the  same  bed  with  him  that  night,  which 
might  have  been  proved,  is  rendered  muchstronger 
from  the  circumstance  of  Mr.  Macgregor  having 
a  bed  in  the  house.  The  absence  of  that  tesr . 
timony  is  more  remarkable,  fw  there  was  not  a 
servant  of  the  house  who  might  not  have  been 
questi<med;  first,  as  to  whether  Mr.  Macgregor 
slept  in  his  Qwn  bed?  secqndly,,  as  to  whether  he 
passed  the  night  with  Mary  Black  Macneill  ? 
either  of  which  circumstances,  would  have  led 
to  a  definite  conclusion  on  this  important  point. 
What  is  the  conclusion?  First,  I  say  you  have 
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proof  that  the  parties  in  no  respect  contemplated 
a  marriage  antecedent  to  the  alleged  ceremony ; 
secondly,  there  is  absence  of  all  proof  of  con- 
summation, which,  by  the  by,  is  not  even  alleged 
in  the  summons,  for  there  is  an  aUegation  of  the 
consummation  of  the  marriage  at  Holytown,  but 
not  of  the  marriage  at  Edinburgh. 

Thus  far  then,  I  maintain  that  you  have  no  cir- 
cumstances established,  on  which  a  presumption 
can  be  founded  that,  at  the  time  of  this  irregular 
ceremony,  any  real  consent  was  given  by  the 
parties. 

I  have  already  commented  upon  the  interlocutor 
of  the  Commissary  Court,  wherein  it  is  found 
that  the  inference  of  matrimonial  consent  is  not- 
contradicted  by  any  part  of  the  Pursuer*s  con- 
duct immediately  following  the  marriage  cere- 
mony.   I  have  shewn  y^ur  Lordships,  that  even 
from  the  time  of  the  celebration  of  the  marriage, 
the  conduct  of  Mr.  Macgregor,  and  the  conduct 
of  Mary  Black  Macneill  was  such  as  to  satisfy 
any  body  that  they  were  conscious  of  not  being 
married  persons.    From  the  time  of  this  marriage 
Mr.  Macgregor  was  in  the  habit  of  regiilarly  vi- 
siting Mr.  and  Mrs.  JoUie,  there  are  no  less  than 
eight  witnesses  who  prove  being  present  when 
they  heard  him  drink  their  health  as  Mr.  and 
Mrs.  Jollie.    There  are  witnesses  who  state  dis- 
tinctly that  they  recollect  seeing  Mr.  Macgregor 
having  a  pair  of  new  gloves;  John  Carr,  says,  ac- 
cording to  the  best  of  his  recollection,  Macgregor 
said  he  had  received  the  gloves  as  a  present  at  the 
marriage  of  Mr.  Jollie.    This  man,  who  tells  you 
he  was  married  upon  the  23rd  of  May ;  who  tells 
you  that  a  few  days  after  he  took  such  an  aversion 


MACORBOOR. 


ON   APPEALS  AND  WRITS   OF   ERROR.  475 

to  this  woman,  on  account  of  her  conduct  in  Pelrig  1^- 
Street  with  Mr.  JoUie,  that  he  formed  the  reso-  machkiia 
lution  of  divorcing  her,  though,  afterwards,  he 
brings  an  action  for  adherence ;  this  man,  I  say, 
is  proved,  on  the  13th  of  June,  within  a  few  days 
of  this,  to  have  received  a  present  of  gloves  upon 
the  occasion  of  her  marriage  to  another  man. 
You  have  this  Mr.  Macgregor  sitting  in  the  same 
seat  at  church,  listening  to  divine  service,  and 
afterwards  walking  home,  to  enjoy  conviviality 
with  Mr.  and  Mrs.  JoUie  for  the  rest  of  the  even- 
ing. Is  it  possible  to  believe  that  there  can  exist 
such  profligacy  as  that,  this  man  knowing  that  he 
was  married  to  her,  sits  in  church  with  the  adult- 
erer and  adulteress^  and. goes  home  with  Mr.  and 
Mrs.  JoUie,  to  enjoy  conviviality  during  the  rest 
of  the  evening,  drinking  to  their  healths  as  such  ? 
.  Must  you  not,  under  such  circumstances,  think 
that  a  man  who  could  so  conduct  himself,  must 
have  believed  and  known  that  the  marriage  cere- 
mony was  not  a  ceremony  that  could  be  binding? 
That  in  fact  the  parties  had  never,  given  consent; 
on  that  ground  his  conduct  may  be  explicable, 
but,  on  any  other  ground,  it  is  impossible  to  be- 
lieve, that  he  could  conduct  himself  in  a  manner 
so  profligate  and  disgraceful. 

Mrs.  Margaret  Miller  tells  you  "  that  the  day 
'*  before  Dr.  MacneilFs  funeral,  she  put  the  ques- 
"  tion  to  Mr.  Macgregor,  who  it. was  married  Mr. 
**  and  Mrs.  JoUie  ?  to  which  the  Pursuer  an- 
''  swered  that  it  was  Dr.  Robertson,  minister  of 
*'  South  Leith ;  and  the  Pursuer,  at  the  same 
''  time,  mentioued  that  he  was  personally  present 
"  at  the  ceremony."  If  you  believe  this  witness, 
surely  there  never  did  exist  such  a  state  of  facts 
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1828.      in  the  world :  but  as  none  of  the  other  witnesses 
^J][^^][JJ^^    seem  to  think  he  was  present  at  the  ceremony^ 
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the  leaning  of  my  mind  is  to  the  conclusion  that 
he  was  not  present  at  the  ceremony,  but  that  he 
very  soon  afterwards  knew  it.  That  he  actually 
accepted  gloves  is  beyond  all  doubt;  that  he 
fi^quented  the  society  of  tiie  parties^  heard  them 
drinking  to  the  health  of  Mrs.  JoUie,  and  drank 
to  her  himself  in  that  capacity ;  that  he  went^ 
according  to  the  evidence  of  Mr.  Hu^es,  and 
Mr.  Nicholson,  tiie  tailor,  with  Jollie  on  the  oc- 
casion of  die  death  of  Doctor  Macneill,  actepted 
mourning,  which  Mr.  Jollie  presented  him  with, 
and  which  Hughes  and  NiclK)lson  both  state  him 
to  have  received,  is  equally  undoubted. 

Though  these  fects  are  strong  enough  to  carry 
eonviction  to  any  one's  mind,  that  it  is  not  in 
human  nature  that  a  woman  should  have  con- 
ducted herself  in  the  manner  that  this  woman  is 
supposed  to  have  done,  if  Ae  was  conscious  that 
a  marriage  ceremony  had  taken  place ;  or  t^t  a 
man  should  have  conducted  himself  in  the  way 
that  Mr.  Macgregor  did  if  he  had  been  conscious 
that  the  marriage  ceremony  took  place;  you 
have  still  stronger  circumstances  that  lead  to  die 
same  conclusion,  for  in  the  month  of  October 
following  this  marriage,  Mr.  Macgregor  again 
attends  Dr.  Macneill,  to  advise  with  him  in  the 
management  of  his  property  at  Stevenston,  ac- 
i^ompanied  by  his  daughter  and  Mr.  Jollie;  and 
you  have  the  evidence  of  Mary  Hastie,  (he  maid 
of  the  inn,  who  proves  that,  there  being  only  a 
double-bedded  room,  Mr.  and  Mrs.  Jollie  slept 
in  the  one  bed,  and  Mr.  Macgregor  in  the  other. 
Can  you  believe  that  this  man  thought  himself  at 
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that  time  married  to  Mrs.  JoUie  on  the  23rd  of     1888. 
May?    Is  it  possible  that  he  would  not  have  run    ^!^X^h 
from  the  place,  and  sought  a  bed  any  where,  and  ^^„^*;^ 
even  slept  on  straw,  rather  than  have  disgraced 
himself  by  sleeping  in   a  bed,  and  seeing  the 
adulterer  and  adulteress  (which  they  must  in  his 
estimation  have  been,  if  he  had  thought  he  was  a 
married  man)  enjoying  those  rights  which  he  had 
exclusively  the  privilege  to  enjoy,  in  bed  in  the 
same  room  with  him  ?  I  say,  therefore,  that  when 
you  look  at  the  evidence  which  has  been  pro- 
duced in  this  case,  with  reference  to  the  conduct 
of  the  parties  before  marriage,  the  evidence  which 
is  adduced  with  reference  to  their  conduct  at  the 
marriage,  and  the  evidence  that  is  produced  of 
their  subsequent  conduct,  it  shews  you  that  there 
is  no  reason  to  suspect  that  there  was  any  con- 
sciousness immediately  before  or  after  the  sup- 
posed marriage,  or,  at  the  time  at  which  it  took 
place,  that  they  had  really  contracted  marriage. 
If  it  had  been  otherwise,  it  is  impossible  there 
should  not  have  been  some  evidence  to  shew  that 
the  parties  had  consummated  the  marriage  which 
has  been  chained  in  the  summons ;  and  lastly,  it  ap- 
pears that  there  never  were  any  two  people,  who 
conducted  themselves  in  a  manner  tending  more 
strongly  to  induce  you  to  believe  that  they  were  not 
married  people,  and  to  create  a  positive  belief,  that 
they  themselves  never  thought  that  the  ceremony 
was  binding :  certain  it  is»  that  they  never  for  one 
moment  acted  upon  it  as  if  it  had  been  such. 

It  is  imposdUe  under  this  summons,  drawn  as 
it  is,  to  affirm  the  decision  of  the  Court  of  Ses- 
sion, which  is  declaratory  of  a  feet  that  is  not  even 
alleged ;  or  to  find  that  there  is  any  legal  evidence^ 
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1828.      such  as  ought  to  convince  a  judicial  mind^  that 
^J^^J^j^    any  ceremony  took  place  at  Edinburgh ;  or  that 
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the  ceremony,  such  as  it  is,  which  the  evidence 
attemp1;s  to  persuade  you  did  take  place,  is  a  ce- 
remony from  which  you  can  infer  that  deliberate 
consent  immediately  to  enter  into  marriage,  which 
the  law  of  Scotland  requires. 

I  will  call  your  attention  to  one  or  two  of  the 
cases  which  have  been  cited,  to  shew  your  Lord- 
ships the  spirit  of  the  decisions  which  have  here- 
tofore been  made  in  this  House,  and  before  the 
Court  of  Session.  We  have  in  the  books,  cases 
similar  to  this  in  one  respect,  viz.  cases  of  decla- 
rator of  marriage  where  a  second  marriage  avow- 
edly took  place,  such  as  the  case  of  Malcolm  v. 
Cameron f  and  Napier  v.  Napier  \  and  it  is  very 
important  that  you  should  advert  to  the  evidence 
which  Mr.  Hume  gives  in  the  case  of  Dalrymple  v. 
Dalrymple:  you  will  there  see,  that  in  those  two 
cases  he  states  that  the  principal  ground  of  deci- 
ding against  the  first  marriage,  was  because  the 
parties  lived  in  the  same  town,  and  had  allowed  a 
second  marriage  to  take  place,  and  had  allowed  a 
length  of  time  to  pass,  the  second  marriage  being 
unchallenged.  How  much  stronger  is  this  case, 
which  exhibits  a  person  living  in  the  same  house, 
and  accepting  gloves  on  occasion  of  the  second 
marriage  ceremony,  daily  frequenting  the  society, 
and  living  in  habits  of  intimacy  with  the  parties 
contracting  the  second  marriage,  and  actually 
sleeping  in  the  same  bed  room  with  them  ?  To 
be  sure  thia  is  indisputably  a  much  stronger  case 
than  that  of  Napier  v.  Napier^  yet  in  that  case  the 
circumstances  were  found  sufficient  to  induce  the 
Court  to  decide  against  the  validity  of  the  first 
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marriage,  though  there  were  strong  ciccumstanqes      ISaS. 

to  prove  consent  in  the  case  of  the  first  marriage.    ^^J^]?^ 

You  have  then  the  case  of  Patrick  Taylor  v.         ^* 
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Kello,  decided  in  this  House.    In  that  ca^e^  the 
parties  exchanged  mutualdeclarations,  such  as  if 
it  had  not  been  for  their  conduct,  either  before  or 
after  the  time  of  marriage,  (which  the  Court  al- 
ways takes  into  consideration,  pronouncing  upon 
a  complex  view  of  the  whole  case)  would  in  their 
judgment  have  constituted  a  marriage  in  the  law  of 
Scotland.    The  writings  they  interchanged  were 
to  the  following  effect.    The  lady  signed  this: 
''  Skirling  Mill,  February  the  16th,  1779.  I  here- 
'*  by  solemnly  declare  you,  Patrick  Taylor  in 
''  Brickenshaw,  my  just  andjawful  husband,  and 
"  remain  your  affectionate  wife."    He  on  his  part 
signed  a  similar  paper,  and  signed  himself  her 
affectionate  husband.    An  action  of  declarator 
having  been  brought  in  the  Court  below,  the  mar- 
riage was  held  to  be  valid;  and  it  came  to  your 
Lordships'  House,  but  it  appearing  to  you,  that 
at  the  time  of  the  interchange  of  those  letters, 
there  was  an  understanding,  which  was  inferred 
from  the  conduct  of  the  parties,  that  those  letters 
were  to  be;  given  up  on  demand,  this  House  re- 
versed the  interlocutor  of  the  Court  below,  and 
found  that  there  was  no  marriage.    Now,  my 
Lords,  how  feeble  is  this  case  in  comparison  to 
that  which  your  Lordships  j)ow  have  before  you? 
This  is  not  a  case  where  the  parties  agreed  to 
withdraw  the  written  documents  on  demand,  but 
a  case  where  the  one  party  stands  by,  and  sees 
the  other  party  married,  and  the  other  abso* 
lutely  contracts  a  marriage,  and  they  conduct 
themselves  to  one  another  as  if  they  had  never 
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l^^\     dreamt  of  the  marriage  ceremony  having  been  per- 

w.^!'.^.  Itt  the  case  of  Mclnnes  v.  Moore,  in  December 
1781,  the  House  of  Lords  reversed  the  interlocu- 
tor of  the  Commissary  Court,  and  of  the  Court  of 
Session,  because  it  appeared  that  though  the  let- 
ters which  were  produced  were  sufficient  to  con- 
stitute marriage,  they  were  written  and  delivered, 
not  with  the  intent  of  contracting  marriage,  but 
with  th^  intent  of  getting  the  lady  the  privilege 
of  lying-in  in  the  house  of  her  own  relations. 
Upon  this  ground,  the  House  of  Lords  reversed 
the  judgment,  shewing  that,  in  a  case  where  the 
circumstances  were  infinitely  slighter  than  that  of 
Macgregor's,  yet  they  were  sufficient  to  destroy 
the  effect  of  the  consent  to  marriage. 

The  case  of  Macgregor  v.  Campbell  is  a  very 
strong  case.    It  appears  that  Captain  Campbell, 
an  officer  in  the  army,  formed  a  connection  with 
a  woman  who  was  ccAabiting  with  him,  that  he 
admitted  his  brother  officers,  and  their  wives,  to 
visit  her  as  his  wife,  and  that  she  was  by  hUnt 
and  repute  received  as  such;  but  on  the  validity 
of  this  marriage  being  challenged,  it  appeared 
that  this  woman  had  actually  received  wages  and 
livery  meal,  which  is  board  wages  according  to 
the  language  of  Scotland ;  that  she  displayed  her- 
self not  as  acting  in  the  capacity  of  wife,  but  in 
that  of  his  servant.    Upon  that  evidence,  the  in- 
ference from  other  facts  was  rebutted,  and  it  was 
declared  that  the  marriage  was  invalid,  because 
she  continued  to  accept  tiie  wages  which  she  had 
been  in  the  habit  of  receiving  antecedently.    How 
much  stronger  is  this  case?  where  the  party  is 
proved  to  have  connived  at  a  marriage  with  ano- 
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tlier  man,  living  in  kabits  of  intimacy  with  his  d*  Igtg, 
leged  wife,  and  never  stating  any  claim  to  her*  ^JHH^mL 
There  is  one  branch  of  evidence  which  has  ,  *•  ^. 
escaped  me,  axid  I  do  not  wish  to  omit  any  thing 
which  can,  either  in  one  way  or  another,  be  deemed 
of  importance.  What  I  allude  to,  is  the  atlempt 
to  establish  in  evidence  the  intention  of  llie  parties 
to  marry,  as  is  inferred  from  the  evid^ence  df  Mrs. 
Kmlay,  alias  Shewan.  Mrs.  Kinlay  is  first  ex- 
amined in  the  year  1819,  and  she  tells  a  story 
that  she  had  received  from  Mary  Black  Macneill 
three  pieces  of  stuff,  for  the  purpose  of  making  a 
gown,  and  a  piece  of  linen  to  make  a  shirt,  in 
contemplation  of  her  marriage,  stating  that,  on 
that  occasion,  Mary  Black  Macneill  asked  Mrs. 
Kinlay  to  be  a  bride's  maid;  when  pressed  whe- 
ther it  was  with  a  view  to  a  marriage  witli  Mr. 
Macgregor,  or  Mr.  Jollie,  she  declared  in  the  year 
1 8 19>  that  she  could  not  say  which.  This  woman 
is  again  examined  in  the  year  1828,  and  some 
how  or  other,  there  is  a  great  diffibrence  between 
the  year  1819  aad  the  year  1893 :  in  the  year  1823 
it  comes  fresh  to  her  mind,  that  it  was  with  a 
view  to  marry  Mr.  Macgregor,  for  she  then,  in  her 
evidence,  states  that  she  recollects  perfectly  when 
she  heard  of  the  marriage  with  Mr.  Jollie,  having 
said  to  Mrs.  Craig,  "  Good  God,  is  it  possible 
^'  she  can  be  married  to  Mr.  Jollie,  when  she 
**  asked  me  to  be  her  bride's  maid  upon  the  ocoa* 
"  sion  of  her  marriage  to  Mr*  Macgregor."  It  is 
needless  to  comment  upon  the  evidence  of  a  wit* 
ness  who  stands  in  such  a  suspicious  point  of 
view,  that  in  point  of  fact  she  recollects  distinctly 
in  the  year  1823,  facts  of  which  she  knew  nothing 
in  the  year  1819,  reversing  the  order  of  human 
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1828.  nature  with  regard  to  recoUecVioii;  but  it  so  hap-* 
^^^^^^^j^  pens  that  the  evidence  of  this  woman,  Mrs.  Kin- 
V-  lay,  is  contradicted  in  other  respects,  because, 
unfortunately  for  her,  she  states  that  she  gave 
that  piece  of  linen  to  be  made  into  a  shirt  to  a 
woman  of  the  name  of  Leslie,  and  Leslie  states 
that  she  recollects  dressing  and  carrying  home 
that  shirt  on  Saturday  night;  it  must  therefore 
have  been  with  a  view*  to  the  marriage  of  Mr. 
JoUie,  and  not  with  the  view  to  the  marriage  of 
Mr.  Macgregor,  because  you  will  recollect  that 
Mr.  Macgregor  first  formed  the  design  of  this 
marriage  upon  Monday,  the  20th  of  May,  and  that 
the  marriage,  as  alleged,  did  actually  take  place 
on  the  Thursday  following,  the  23d  of  May,  and 
that  there  could  therefore  be  no  intervemng  Sa- 
turday for  this  shirt  to  be  delivered. 

There  is  another  point  which  escaped  my  recol- 
lection, in  going  over  the  evidence,  I  mean,  the 
details  given  by  Mr.  White,  the  lapidary,  and 
Mr.  Neill,  the  printer,  brought  by  Mr.  Macgregor 
with  a  view  to  shew  that  he,  in  two  instances  at 
least,  subsequent  to  the  marriage  wi^s  acknow- 
ledged in  the  character  of  husband  to  Mary  Black 
Macneill.  .Now,  I  confess  to  you,  it  is  impossible 
for  me  to  give  credit  to  either  of  those  witnesses; 
can  I  believe  that  Mr.  Macgregor  brought  his 
friend  Mr.  Neill,  in  the  beginning  of  July,  to  the 
house  of  Dr.  Macneill,  for  the  purpose  of  intro- 
dxicing^him  to  his  wife,  and  introducing  him  to  a 
person  as  his  wife,  from  whom  he  had  accepted 
gloves  on  her  marriage  with  another  man?  and 
that  he  introduced  him  to  a  person  as  his  wife,  of 
whom  he  had  expressed  his  disgust,  in  conse- 
quence of  the  interview  in  Pelrig  Street,  and 
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declared  a  fixed  and  settled  intention,  as  early  as  1828. 
possible  of  divorcing  her?  The  story  is  not  cre- 
dible, and  it  is  totally  inconsistent  with  th'e  other 
facts  proved,  of  his  drinking  her  health  as  Mrs. 
Jollie,  and  associating  with  her  and  Mr.  JoUie, 
they  living  as  man  and  wife. 

Neither  can  I  believe  the  evidence  of  White; 
the  lapidary :  indeed  the  whole  force  of  it  depends 
on  whether,  at  the  time  of  tittering  the  words  im- 
puted to  Dr.  Macneill,  he  was  looking  at  Mr. 
Macgfegor,  or  at  his  daughter ;  if  Dr.  Macneill, 
looking  at  M^ry  Black  Macneill,  who  was  in 
the  room  at  the  time,  said,  "  you  will  get  it  all 
'*  by  and  bye,"  the  thing  is  quite  clear;  and  that 
is  much  more  probable,  under  the  circumstances 
of  the  case,  than  that  he  was  directing  his  eyes 
towards  Mr.  Macgregor.  Consider  the  whole 
detail  of  Dr.  Macneill's  conduct,  when  present  at 
the  marriage  of  Mr.  JoUie.  Dr.  Robertson,  the 
minister  of  North  Leith,  distinctly  proved,  that 
Dr.  Macneill  told  him  that  he  would  take  his  part 
in  giving  away  his  daughter;  that  he  said  to  Dr. 
Robertson,  in  reply  to  some  observations  of  his,* 
that  he  had  done  a  great  deal  for  the  parties,  and 
be  would  do  more.  Can  you  believe  that  this 
man,  within  two  days  or  three  days  of  this  having 
taken  place,  went  to  Mr.  White,  the  lapidary,  for 
the  purpose  of  declaring  that  Macgregor,  instead 
of  JoUie,  was  married  to  his  daughter,  and  uttering 
the  sentence  that  he  is  said  to  have  uttered,  with 
a  view  to  express  that  the  whole  of  his  fortune 
would  belong  to  Mr.  Macgregor?  or  is  it  not  more 
reasonable  to  believe  that,  in  point  of  fact,  all  he 
meant  to  say  upon  that  occasion  was,  fixing  his 
eyes  on  hij»  daiughter,  ''  It  will  all  be  yours''? 
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1828.         On  all  these  considerations,  I  must  submit  to 
^i!!^^^^^    your  Lordships,  that  it  is  impossible  you  should, 
*•         under  the  circumstances  of  the  mode  in  which 
this  summons  is  framed,  sanction  and  affirm  the 
interlocutor  of  the  Court  below,  in  this  case; 
that  there  is  no  evidence,  en  which  you  can  legally 
rely,  to  prove  that  any  ceremony  whatever  took 
place  on  the  23rd  of  May ;  and  that,  at  all  events, 
the  ceremony  which  is  proved  is  such,  taking  into 
consideration  all  the  conduct  of  the  parties  before 
and  after  that,  in  conformity  with  your  Lordships' 
former  decisions,  it  is  impossible  you  can  say  it 
proceeded  on  that  free,  that  deliberate,  that  real, 
and  that  immediate  consent  to  enter  into  a  mar- 
riage, which  is  the  species  of  consent  required  in 
an  irregular  marriage,  under  the  law  of  Scotland. 
With  regard  to  the  nature  of  the  judgment,  I  will 
read  at  present  the  sketch  of  the  judgment  I  am 
inclined  to  propose ;  but  I  should  think  it  much 
better  to  delay  this,  for  the  purpose  of  taking 
some  time  to  consider  how  it  should  be  worded. 
I  confess  that  I  should  very  much  wish  that,  in 
this  important  case  on  the  law  of  maniage  in 
Scotland,  your  Lordships  should  introduce  the 
allegations  in  the  summons,  as  well  as  the  conclu- 
sions thereof,  so  as  to  bring  before  the  minds  of 
the  Judges  in  that  country  the  precise  grounds  on 
which  you  determine;  and  I  should  think  it  very 
desirable,  as  the  Court  have  ob^ously  adopted 
the  interlocutor  they  have  pronounced,  for  the 
purpose  of  declaring  that  an  irregular  marriage 
had  taken  place  at  Edinburgh,  that  your  Lotd- 
ships  should  negative  that  conclusion,  otherwise 
the  effect  of  your  judgment  would  be,  that  of 
dismissing  this  action,  but  leaving  the  parties  in 
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such  a  state  that  they  Biay  briag  a  future  actioo,  ItiSS. 
charging  an  irregular  marriage  at  Edinburgh;  ^J^^J^^ 
which  I  am  sure  you  would  not  wi^h,  aft^r  all  *- 
the  litigation  which  haa  taken  place.  The  heads 
of  the  judgment  I  would  suggest  to  your  liord- 
ships  are,  that  on  duei  consideration  of  all  the 
facts  and  circumstances  established  by  the  evi* 
dence  in  the  Court  below,  in  an  action  of  de- 
clarator of  marriage,  at  the  instance  of  Malcolm 
Macgregor  against  Mary  Black  Macneill,  by 
summons  on  the  25th  of  March,  1818,  wherein  it 
is  set  forth  '^  that  an  irregular  marriage  was  cele- 
*^  brated  between  the  said  Mary  Black  Macneill, 
'^  daughter  of  the  late  Dr.  Jamea  Macneill,  in  the 
''  spring  of  1 8 16,  which  was  consummated  by  their 
*^  sleeping  several  nights  together  in  the  same  bed ; 
'^  and,  further,  that  they  considered  it  proper  on 
'*  their  return  to  Edinburgh,  in  the  month  of  May, 
*'  1816,  that  no  time  should  be  lost  in  celebrating, 
"  in  facie  eccleiia,  that  marriage  which  had  been 
''  irregularly  celebrated  between,  them;  and,  ac- 
"  cordingly,  that  they  were  in  the  month  of  May, 
'*  1816,  regularly  married  by  the  Reverend  Joseph 
^'  Robertson,  minister  of  the  chapel  in  Leith 
^'  Wynd,"  it  appears  to  this  House,  that  thare  is  no 
proof  whatever  of  any  marriage  between  those  par- 
ties having  at  any  time  taken  place,  or  any  regular 
marriage,  in  facie  eccksi^B,  having  been  celebrated 
at  Edinburgh,  in  the  month  of  May,  1816; 
neither  does  it  appear  to  this  House,  taking  into 
consideration  the  facts  established  in  evidence,  in 
relation  to  the  conduct  of  the  parties,  both  before 
and  after  the  23rd  of  May,  1816,  and  all  the 
c^thier  &cts  and  ciroumfitanoes  proved,  that  there 
is  evidence  sufficient  to  justify  the  conclusion 
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1828.  that  the  said  Mary  Black  Macneill,  and  the  said 
^^^^^^j^  Malcolm  Macgregor,  did  at  that,  or  at  any  other 
MAcoBEooB.  ^^^^f  voluntarfly,  and  deliberately  express  that 
mutual  consent  immediately  to  contract  marriage, 
which,  by  the  law  of  Scotland,  is  necessary  to 
give  validity  to  an  irregular  marriage.  That,  on 
these  grounds,  this  House  reverses  all  the  inter- 
locutors complained  of,  and  remits  the  cause  to 
the  Court  of  Session,  with  instructions  to  the 
Commissary  Court  to  dismiss  the  action  of  decla- 
rator of  marriage. 

It  would  be  sufficient  merely  to  state  that  you 
assoilzie  the  defendant,  Mary  Black  Macneill,  from 
all  conclusions  therein ;  but,  in  this  case,  I  should 
prefer  adopting  the  form  to  dismiss  this  declara- 
tor, raised  at  the  instance  of  the  pursuer  Malcolm 
Macgregor,  by  summons,  of  the  date  of  the  25th 
of  March,  1818,  absolving  the  Appellant,  Mary 
Black  Macneill,  from  the  conclusions  thereof,  that 
she  should  be  declared  married  to  the  said  Mal- 
colm Macgregor. 

Lord  Eldan. — My  Lords,  if  this  was  not  one  of 
the  most  important  cases  that  has  ever  occurred, 
in  the  course  of  my  experience,  before  any  Court 
of  judicature,  I  should  be  perfectly  satisfied  with 
what  has  been  already  stated  to  your  Lordships, 
that  there  is  sufficient  ground  to  reverse  the  inter- 
locutor of  the  Court  of  Session. 

But  I  am  anxious,  for  different  reasons,  at  least 
to  occupy  a  short  portion  of  your  Lordships'  time ; 
I  am  extremely  desirous  that  it  should  appear  that 
this  judgment,  at  least  as  far  as  1  am  concerned 
in  agreeing  to  it,  does  not  proceed  upon  supposi- 
tions and  notions,  which,  unless  we  protest  against 
them,  maybe  understood  to  be  involved  in  the 
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effect  of  the  judgment.  When  I  first  looked  at  18^. 
these  cases,  and  saw  that  the  summons  concluded 
with  desiring  that  it  should  be  found  and  declared 
not  only  that  these  parties  were  married,  but 
that  it  should  be  decerned  that  the  Appellant 
should  return  to  her  husband ;  that  he  should  en- 
joy what  is  called,  in  this  part  of  the  country,  a 
restitution  of  conjugal  rights,  I  could  not  help 
feeling  considerable  doubt  whether,  supposing 
there  ought  to  be  a  declarator  of  marriage,  this 
was  a  case  in  which,  at  the  instance  of  Mr.  Mac- 
gregor,  you  would  compel  this  woman  to  return  to 
cohabitation  with  him.  I  have  reason  to  believe 
that  no  such  judgment  would  have  been  given  in 
this>  part  of  the  island;  and  I  have  further  reason, 
from  what  I  see  of  the  conduct  of  the  parties,  to 
believe  that  Mr.  Macgregor  had  no  wish  that  any 
such  judgment  as  that  should  be  given.  When 
I  look  at  the  process  Mdth  respect  to  the  pro- 
perty, I  think  that  the  principal  reason  for  praying 
a  declarator  of  marriage  was,  not  to  repossess 
himself  of  the  person  of  the  lady,  but  to  get  the 
enjoyment  of  that  property,  to  which  he  would 
insist,  as  the  husband  of  his  wife,  he  might  have 
some  claim.  I  desire,  therefore,  that  it  may  be 
understood,  if  we  are  to  consider  this,  as  I 
believe  it  to  be,  an  appeal  from  an  interlocutory 
judgment  of  the  Court  of  Session,  brought  under 
the  authority  of  an  act  of  Parliament,  in  conse- 
quence of  a  difference  of  opinion  amongst  the 
judges,  that  your  Lordships  will  be  pleased  to 
allow  the  individual,  who  has  now  the  honour  of 
addressing  you,  to  say,  that  he  does  not  admit; 
(he  does  not  deny,  because  it  would  be  impro- 
per that  he  should  either  admit  or  deny)  that  be 
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1828.      desires  to  be  understood  as  standing  quite  neu- 
^^[^^^    tnJ  upon  the  question,  whether  this  lady  ever 
w  ^„**  -.««    coiUd  be  decerned  to  return  to  the  embraces  of 
Mr.  Macgregor. 

My  Lords,  there  is  another  point  upon  which  I 
am  exceedingly  anxious  to  be  perfectly  distinct, 
aad  that  is  this :  that  whea  you  are  once  satisfied 
that,  according  to  the  law  of  Scotland,  there  has 
been  actually  a  marriage  between  A.  and  B.,  no 
subsequent  conduct  is  to  be  received  in  evidence, 
in  order  to  entitle  you  to  say  that  that  marriage 
which  has  been  actually  had,  and  actually  cele- 
brated effectually,  is  to  be  undone.  If  it  be  a 
regular  marriage,  actually  celebrated,  and  com- 
pletely contracted,  it  is  not  to  be  undone  upon 
probabilities,  arising  out  of  subsequent  acts  and 
circumstances.  On  the  other  hand,  notwitjistand- 
ing  what  has  been  said  about  these  Scotcb  mar- 
riages, that  they  are  very  easily  formed,  and  very 
easily  got  rid  of,  I  take  it  that  there  is  nothing  that 
the  law  of  Scotland  nacre  clearly,  more  solemnly,  or 
more  consistently  insists  upon  than  this,  thatwhere 
a  marriage  is  alleged  to  have  been  had>  by  a  pro- 
mise per  verba  de  presenti,  or  by  a  promise  per 
verba  fu^uro^  or  by  virtue  of  the  implied  promise, 
that  arises  out  of  cohabitation,  haMtt  and  repute, 
there  is  nothing  it  does  so  solemnly  require,  as 
that  the  consent  to  marry  should  have  been. full, 
delibei:ate^  and  free;  that  it  should  neither  be  the 
effect  of  force  or  fraud. 

I  desire  al^o  to  give  no  opinion  upon  the 
question  at  present^  for  it  is.  not  before  the 
House,  tlioiig^  it  is  a  question  of  very  great 
consequence  in  ijay  judgment,  namely,  whether 
you  can,  or  qannpt,  there  having  been  a  regular 


MACNBILL 
V. 

MACOEBQOIt. 


ON    APPEALS   AND  WRITS   OF   SRROR.  489 

marriage  in  facU  ecckske,  give  evidence  whether      1^ 
the  marriage  intended  to  be  had  was  effectually 
had?     Upon  that  1  desire  to  express  no  opinion 
whatever^  upon  which  some  cases  are  found  in  the 
prints  upon  the  table. 

I  am  therefore  exceedingly  anxious,  in  this 
very  important  case,  to  press  upon  your  Lordships* 
attention,  this,  as  what  1  take  to  be  an  indispu- 
table proposition  in  law,  namely,  that  if  you 
find  there  was  a  marriage  duly  celebrated,  actu-* 
ally  had,  that. marriage  cannot  be  got  rid  of  by 
evidence  of  facts  and  circumstances  done,  or 
observed  by  persons  afterwards,  thinking  it  pro- 
per to  disentangle  themselves  from  the  connection 
of  marriage,  actuated  by  caprice  or  dislike  of  each 
other,  or  a  base  motive  of  inducing  other  persons 
to  think  that  they  may  form  matrimonial  connec- 
tions with  the  parties.  When  once  you  have  got 
clearly  to  the  conclusion  that  a  marriage  has  been 
had,  that  marriage  must  be  sustained,  let  the 
consequences  be  what  they  may  of  sustaining  it 
with  respect  to  liiird  persons.  Therefore  the 
question  now  before  your  Lordships  is  really  this: 
was  the  ceremony  that  did  take,  or  is  alleged  to 
have  taken,  place  at  Joseph  Robertson's,  upon 
the  28rti  of  May,  was  it  a  mere  ceremony  gone 
through?  or  was  it,  on  the  other  hand,  an  actual 
constitution  of  marriage?  If  it  was  an  actual 
constitution  of  marriage,  I  am  aitaid  we  must 
consider  it  to  be  an  actual  constitution  of  mar- 
riage; you  cannot  undo  it  by  reasoning  upon 
circumstances^  which  may  have  great  weight 
uponyoulr  minds,  leading  you,  however,  deeply 
to  lament  that  any  such  thing  had  taken  place. 

I  would  beg  to  adfl  here,  that,  in  giving  my 
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1828.  humble  opinion  upon  this  case,  I  feel  myself 
fortified  by  what  I  have  been  desired  to  state, 
that,  upon  a  very  anxious  attention  to  this 
case,  a  noble  relative  of  mine,  who  long  held  the 
situation  of  Judge  in  the  Ecclesiastical  Court  of 
this  country,  gives  his  full  assent  to  its  being 
stated  to  your  Lordships,  that  he  could  not  possi- 
bly sustain  this  marriage. 

Having  said  thus  much,  I  am  led  to  revert 
now  to  the  consideration  of  the  substance  of 
this  summons.  I  hope  I  may  be  excused,  taking 
into  consideration  that  I  had  the  honour  of  sit- 
ting in  an  important  judicial  seat,  the  most  im- 
portant judicial  seat,  in  this  House,  for  nearly 
twenty-five  years,  if  I  take  the  liberty  to  repeat, 
perhaps  for  the  last  time,  that  which  I  have  often 
before  stated,  that  I  do  most  anxiously  wish,  whilst 
on  the  one  hand  no  man  ha3  been  more  desirous 
than  I  have  been,  whatever  may  have  been  said 
to  the. contrary,  that  questions  arising  upon  the 
law  of  Scotland,  should  be  decided  here  upon 
the  grounds  and  principles  of  that  law,  and  that 
we  should  not  govern  ourselves  by  English  prin- 
ciples, or  the  application  of  English  law,  where 
it  cannot  be  applied  consistently  with  the  princi- 
ples of  the  law  of  Scotland,  I  say  I  trust  I  may 
be  excused,  if  I  express  my  anxiety,  for  the 
sake  of  the  judicature  of  that  country,  that  their 
pleadings  may  be  somewhat  more  accurately  at- 
tended to,  than  they  usually  are.  I  have  been 
very  much  struck  with  the  extraordinary  nature 
of  the  present  summons  from  the  first,  and  also 
upon  the  intermediate  consideration  of  this  case, 
and  upon  the  present  consideration  of  this  case. 
Taking  the  summons  to  be  what  we  call  the 
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declaration  of  the  party,  the  Pursuer,  it  is  next 
to  impossible  for  any  man  to  reconcile  what  he  is 
pleased  to  state  in  the  summons,  with  what  the 
real  nature  of  the  case  is,  as  he  has  since  made  it 
out,  by  the  proofs  he  has  offered  to  you,  in  order 
to  induce  you  to  decern  in  his  favour. 

I  shall  not  trouble  your  Lordships,  by  repeat- 
ing what  has  been  very  accurately  stated  already 
upon  the  subject  of  the  connection,  (not  the 
relationship,  but  the  connection,)  that  subsisted 
between  these  different  parties,  before  the  occur- 
rences, which  form  the  subject  of  your  Lordships' 
consideration,  took  place.  I  begin,  therefore,  by 
adverting  to  the  journey  to  Holy  town,  in  the 
spring  of  18  J  6,  and  let  it  be  remarked  that,  un- 
less I  have  deceived  myself,  upon  looking  at  this 
evidence,  or  by  looking  at  it  too  often,  which  is 
sometimes  the  case;  let  it  be  remarked  that,  be- 
fore the  journey  to  Holytown,  it  seems  to  have 
been  pretty  well  known  to  Mr.  Macgregor  that 
Mr.  JoUie  was  a  suitor  to  this  lady;  and  not  only 
a  suitor  to  this  lady,  but  Mr.  Macgregor  seems  to 
have  felt  that  Mr.  JoUie  was  preferred  by  the  lady 
to  himself.  Mr.  Macgregor,  and  Dr.  James 
Macneill,  who,  let  it  be  observed,  was  a  clergy- 
man, as  well  as  a  medical  man,  go,  according 
to  the  summons,  to  Holytown  in  the  spring  of 
1816  on  a  jaunt,  in  company  with  the  Appellant, 
natural  daughter  of  Dr.  James  Macneill,  where 
an  irregular  marriage  between  them  is  alleged 
to  have  been  celebrated  by  Dr.  James  Macneill ; 
an  irregular  marriage  is  alleged  to  have  been 
celebrated,  and  the  marriage  to  have  been  con- 
summated by  their  spending  several  nights  toge- 
ther in  the  same  bed,  ^at  Holytown  aforesaid.    If 
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1828.  you  come  to  look  at  the  condescendence,  that 
important  circumstance,  of  sleeping  in  the  same 
bed,  is  softened  down  to  something  of  this  nature,, 
to  its  being  stated  that  they  slept  in  the  same 
room;  and  the  actual  fact  is  disguised,  both  in 
the  summons,  and  in  the  condescendence,  that  £aict 
which  has  been  spoken  to  by  Mary  Hastie,  a  ser- 
vant in  the  house,  and  who  represents  thus — but 
before  I  state  what  her  representation  is,  give  me 
leave  to  say,  that  this  matter  of  consummation, 
that  is  alleged  to  have  happened  at  Holytown, 
was  capable  of  proof,  and  might  have  made  an 
end  of  the  whole  matter ;  but  instead  of  there 
being  any  such  proof,  all  the  proof  that  there  is,  the 
great  weight  of  evidence,  as  far  as  relates  to  it,  is 
the  testimony  given  by  Mary  Hastie,  which  goes 
directly  the  other  way.  If  it  had  been  true,  that 
Dr.  Macneill,  a  clergyman,  married  these  parties; 
if  there  was  mutual  consent  on  both  sides,  and 
Dr.  Macneill,  the  father  of  the  lady,  a  clerg3niian, 
gave  the  benediction,  and  put  their  hands  together, 
in  the  manner  that  is  stated  in  the  condescen- 
dence; if  that  had  been  true,  what  difficulty  was 
it  likely  there  should  be,  (unless  Scotchmen  dif- 
fer from  Englishmen)  in  their  going  into  the  same 
bed?  There  would  have  been  consummation 
quite  of  consequence ;  it  would  have  been  the 
natural  consequence,  and  nothing  else  could  have 
happened. 

Now  what  Mary  Hastie  says  upon  that  is,  (and 
if  consummation,  which,  with  respect  to  this  mar- 
ri^®>  yo^  observe,  is  stated  in  the  summons,  had 
takeu  place,  it  was  impossible  that  Mary  Hastie's 
evidence  can  be  true;  but  there  is  nothing  to 
contradict  it)— What  she  states  is  this:   that  it 
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happened  unfortunately,  in  this  Scotch  inn,  that  1898. 
there  were  not  beds  enough,  or  rather,  not  rooms  J^^J^j. 
enough  for  three  persons  to  have  sepfiirate  rooms, 
there  being  two  beds  in  one  room,  and  one  bed  in 
another;  and  the  Doctor  having  taken  care  of 
himself,  by  going  to  bed  first,  a  difficulty  arose 
what  was  to  be  done.  It  seems  a  difficulty 
existed  in  the  actual  circumstances,  viz.  that  the 
bride  and  bridegroom,  as  the  summons  represents 
them,  could  only  find  out  one  room  with  two 
beds  in  it.  I  thic^  they  would,  in  all  probability, 
have  been  satisfied  with  one  bed,  if  they  had  been 
married  at  that  time,  as  it  has  been  alleged ;  at 
least  I  should  suppose  so.  ]but  an  arrangement 
is  made  in  a  very  curious  Way,  and,  as  far  as  we 
have  any  evidence,  instead  of  there  being  Consum- 
mation, we  must  hold  there  was  no  consumma- 
tion,  because  Mary  Hastie.  say^,  that  the  lady 
was  disturbed  at  sleeping  in  the  same  room  with 
her  newly  acquired  husband;  thait  he  slept  in  one 
bed,  and  she  went  to  another  bed;  but  she  had 
just  so  much  delicacy,  which  I  am  very  glad  to 
see  among  our  nejghbodrs  in  the  north  country, 
that  she  would  not  go  to  that  b^d,  unless  it  was 
surrounded  by  sheets,  so  that  even  her  husband 
could  not  set  the  eyes  of  his  affection  upon  her. 
They  accordingly  slept  in  separate  beds  the 
whole  night,  and  instead  of  any  body  being  called 
to  prove  those  circumstances  Which  would  have 
been  undoubtedly  proved  to  establish  consum- 
mation, if  it  had  taken  place,  the  whole  evidence 
tends  directly  the  other  way. 

What  is  done  next?  The  parties  return  to 
Edinburgh  upon  the  20th  of  May,  in  the  same 
year,  1816,  and  this  ceremony  at  Holy  town  hav- 
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ing  been  thought  very  irregular,  (though  Dr.  Mac^ 
neill  was  a  clergyman,)  and  no  consummation  of 
the  marriage  having  taken  place,  it  was  thought 
there  should  b^  some  regular  marriage,  so  the 
summons  states  it,  or  rather  that  that  marriage 
at  Holytown  should  be  regularly  celebrated  at 
Edinburgh.  This  marriage  at  Holytown  is  in  the 
summons  considered  as  an  irregular  marriage,  and 
in  the  proceedings  no  proof  is  made  of  it.  If  this 
was  an  irregular  marriage,  the  defect  of  proof  of 
which  was  to  be  supplied  by  another  ceremony 
of  marriage  at  Edinburgh;  if  that  marriage  at 
Holytown,  as  the  summons  states  it,  was  to  be 
regularly  celebrated  at  Edinburgh;  if  this  cele- 
bration was  to  be  free  from  all  objection,  Mac- 
gregor  proceeds  in  the  most  uncommon  course 
that,  in  affairs  of  this  kind,  one  has  ever  heard  of. 
See  how  it  is  carried  on :  on  the  20th  they  get  to 
Edinburgh.  Here  I  may  as  well  state  that  a 
regular  marriage  in  Scotland  is,  as  I  understand 
it,  a  marriage  after  publication  of  banns  has  taken 
place  three  times.  In  Erskine's  Institutes,  he 
gives  a  very  good  reason  for  that :  he  says,  that 
the  banns  must  be  proclaimed  three  times  in  the 
church,  because  it  gives  people  time  to  consider 
whether,  by  the  third  Sunday  they  will  or  not 
consent;  but  Mr.  Macgregor  thinks  that  the  right 
way  of  getting  rid  of  the  difliculties  that  belong 
to  that  irregular  marriage,  and  that  private  mar- 
riage, at  Holytown,  is— to  do  what?— that  the 
right  way  is,  upon  the  23rd,  to  procure,  or  to 
endeavour  to  procure,  a  certificate  of  the  publica- 
tion of  banns,  as  having  taken  place  upon  three 
Sundays,  which  could  not  possibly  have  taken 
place,  because  between  the  20th  and  23rd  no 
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Sunday  whatever  could  have  intervened;    and  ^    1838. 
then  he  thinks  it  proper  to  apply  himself  to  Mr.     ^^t^J^ 
Smith,  stating  that  he  means  to  be  married  that     ^  \^^^ 

^  MACGRB60II. 

night;  Mr.  Smith  mentions  it  to  his  clerk,  and 
some  persons  connected  with  him,  and  they  have 
a  direction  given  them  where  to  attend  upon  that 
night.  Mr.  Smith  himself  could  not  go ;  the  clerk; 
I  think,  does  go,  according  to  the  direction,  to  the 
Black  Bull,  and  he  finds  nobody  there.  But  this 
ceremony  of  marriage  is  had  in  the  evening  late: 
there  is  a  difference  about  the  tiifle  of  night,  Mrs. 
Robertson  saying  there  was  a  candle,  and  Miss 
Robertson  saying  there  was  no  candle;  but  for 
the  purpose  of  having  a  public,  indisputable, 
regular  marriage  celebrated  before  Joseph  Robert- 
son, there  were  Mrs.  and  Miss  Robertson  present 
at  the  ceremony,  which,  I  suppose,  could  not 
have  been  made  any  better,  by  his  being  a  clergy-^ 
roan  of  the  Church  of  Scotland,  than  the  marriage 
by  Dr.  Macneill  himself,  he)  being  also  a  clergy- 
man of  the  Church  of  Scotland.  A  ceremony 
passes  at  the  time  of  night  spoken  to  by  Mrs; 
Robertson  and  Miss  Robertson,  and  that  is  the 
only  evidence,  unless  it  is  supposed  to  be  evi- 
denced by  the  book,  the  contents  of  which  are 
inconsistent  with  some  other  parts  of  the  evidence ; 
a  book,  with  reference  to  which  I  have  wished  to 
hear,  but  I  have  not  heard  yet,  what  made  such  a 
book  as  that  produceable  in  evidence ;  it  may  how- 
ever be  so.  I  know  why  a  register  in  England 
is  admitted  in  evidence — because  it  is  kept  as  the 
law  requires  it  to  be  kept.  The  law  requires  that 
there  should  be  such  a  register  kept,  in  a  particu* 
lar  manner  and  form ;  but  whether  a  private  book, 
kept  by  a  private  clergymen,  not  in  such  manner 
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1828.      afid  form,  not  \ittder  and  according  to  the  aatho* 
JtmulL     "'y  ^^  *^®  ^^>  would  be  evid^ice  in  England^ 
mos.   ^  ^  question  which  could  scarcely  bear  to  be 
agitated* 

Now  I  will  not  follow  my  noble  and  learned 
fiiend,  if  I  may  take  the  liberty  to  call  him  so, 
through  all  his  statement  of  this  case,  because  upon 
such  a  subject  as  this,  he  is  much  more  competent 
to  speak  than  1  am :  and  I  am  happy  to  acknow- 
ledge, at  this  time  of  my  life,  the  benefit  I  hare 
received  from  Ufe  communications  with  me  upon 
the  Scotch  law.  I  will  not  follow  him  in  discus- 
sing the  effect  of  the  evidence  of  Mrs.  and  Miss 
Robertson,  as  to  its  being,  or  not  being,  defective 
in  the  respects  in  which  he  has  contended  that  it 
is  defective.  After  observing  that  I  wish  not  ta 
be  understood  to  have  conceded  it  to  be  clear, 
that  a  cause  of  this  sort  should  go  on  without 
other  parties  to  it,  or  that  there  is  not  great  dan* 
ger  in  admitting  a  marriage,  certainly  unobjec- 
tionable in  form  and  circumi&tances,  such  as  the 
marriage  with  Mr«  JoUie,  to  be  affected  by  the 
admission  of  the  woman,  who  is  represented  to  be 
a  party  in  both  marriages,  I  proceed  here  to  say, 
that,  notwithstanding  all  the  difficulties  that  rest 
upon  the  testimony  of  Mrs.  Robertson,  and  Miss 
Robertson,  I  miist  look  at  this  case,  as  a  case  in 
which  the  woman's  admissidn  has  been  read  and 
used  as  evidence;  and  whatever  observation  may 
be  made  upon  the  evidence  of  Mts.  Robertson,  as 
not  sufficient  to  prove  the  identity  of  the  ][>ajfties, 
or  tte  paarticulai^  of  the  ceremony,  in  her  admis- 
skn  tUs  lady  herself  has  made  an  acknowledge 
mfint  that  some  cevemoniy  of  some  liort  took  plac6 
at  the  house,  where  she  and  Macgregor  were  pre- 
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3eott.  But  tben  you  must  rtake  4Sie  nrhole  of  ber 
^Qiission  tqgeth^r^  aAd  ti^ung  til^e  whole  of  her 
admiaeioxi  ;togetber,  the  question  turns  round 
again  to  be  this — Can  you,  or  can  you  not,  admit 
evidetnce  of  ^cts  anteced^t  to  that  period  ?  Qm 
you,  or  can  you  not,  admit  ieyidonce  of  fiicts  wd 
circumstances  subsequent  to  that  peiiod,  with  a 
yiew  to  aid  and  confirm  her  in  her  admission, 
takbg  it  altogether,  in  which  she  represents  that 
what  the9  passed,  was  not  a  case  in  which  she 
can  be  held  to  have  given  ccMisenl;,  much  less  that 
free,  solemn,  full,  and  deliberate  ccmsent,  upon 
which  Macgregor  claims,  as  agiaiast  her,  the  cha-> 
racter  of  husband? 

IlTow,  my  JiOrds,  that  you  may,  with  respect  to 
what  are  called  irregular  marriages  in  Scotland, 
look  at  prior  facts  and  circumstances,  and  that 
you  may  look  at  the  subsequent  facts  and  cir-r 
cumatances,  I  take  to  be  quite  indisputable. 
The  next  question,  ther^ore,  is— Can  you  look  at 
such  &cts  and  circumstances,  with  respect  to  an 
alleged  marriage,  such  as  is  representCMi  to  have 
been  had  in  this  case  ?  Can  you  look  at  them  as 
evidence  to  enable  you  judicially  to  determine 
whether  there  has  been  effectually  had,  a  mar<? 
riage? 

With  respect  to  irregular  marriages  generally, 
there  can  be  no  doub^  at  all,  looking  at  the  text 
writers;  there  can  be  no  doubt  if  you  examine 
the  opinions  of  the  Scotch  lawyers,  which  are  to 
be  fouind  annexed  to  the  case  of  DakymfU  Vw 
Dahfympk^  and  I  take  it  that  the  opimons  of  the 
Scotch  lawyers  would  be  evidence  of  what  is 
Scotch  law.  We  have  the  illustrious  names  which 
are  there  mentioned,  to  which  I  may  generally 
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1828.      refer  your  Lordships:    we  have  the  illustrious 

^|][^]J][JJ|^    names  of  Erskine,  Craigie,  Hamilton,  Hume,  Dr. 

MAC0RB60K.  ^^7*  ^^^  *  gcntlemau  whom  I  shall  call  by  the 

name  of  John  Clerk,  for  fear  you  should  think  I 

am  mentioning  myself,  and  Cathcart,  and  Gillies, 

and  Sir  Islay  Campbell. 

Then  the  next  question  is — Is  this  alleged  mar- 
riage such  as  is  to  be  looked  at  by  the  application 
of  the  same  rules  of  law  that  apply  to  the  mar- 
riages mentioned  in  the  books  as  irregular  mar- 
riages? I  find  in  these  papers  that  doctrine  of 
the  same  nature  has  been  applied,  in  two  or  three 
cases  even  of  regular  marriages. 

I  have  already  desired  to  protect  myself  against 
its  being  understood  that  I  give  any  opinion, 
whether  it  can  or  not  be  applied  to  what  is  strictly 
called  a  regular  marriage  in  facie  eccksue ;  but  if 
there  have  been  decisions  that  apply  them  to 
regular  marriages  in  facte  ecclesia,  surely  there 
can  be  no  difficulty  in  applying  them  to  a  mar- 
riage that  is  not  a  regular  marriage;  and  then 
comes  the  question,  is  this  a  regular  marriage  ? 

Now  the  authority  of  the  text  writers,  holds 
this  not  to  be  a  regular  marriage,  because  they 
say  it  must  be  a  marriage  with  proclamation  of 
banns;  here  there  could  be  no  proclamation  of 
banns.  My  Lords,  1  cannot  adopt  that  expres- 
sion, without  guarding  against  its  being  under- 
stood that  I  mean  to  intimate  that,  if  there  is  an 
irregular  marriage  without  proclamation  of  banns, 
but  where  there  has  been  a  full,  actual,  deliberate 
consent  given,  that  any  subsequent  circumstances 
will  authorise  you  to  say,  that  that  irregular  mar- 
riage can  be  represented  in  any  way  as  invalid* 
,    I  do  not  mean  to  call  in  question  at  all  the 
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validity  of  such  marriages,  God  forbid  I  should,  ^^^^\ 
but  if  you  have  defective  evidence  with  respect  to 
the  actual  proof  of  a  deliberate,  clear,  and  solemn 
consent  in  the  transaction  of  the  ceremony,  the 
question  then  is,  whether  you  may  not  admit  evi- 
dence with  respect  to  this  species  of  marriage,  as 
an  irregular  marriage,  such  as  you  will  admit  with 
respect  to  other  marriages  that  are  acknowledged 
to  be  irregular  marriages  ?  and  seeing  that  it  is 
constantly  admitted  in  irregular  marriages^  it 
does  appear  to  me,  I  own,  in  this  case,  admissible 
evidence. 

The  next  question  will  be,  if  it  is  admissible 
evidence,  what  is  the  effect  of  it?  Now  un- 
doubtedly, with  reference  to  that,  I  must  say, 
with  these  eminent  men  whose  names  I  have  men- 
tioned, that  though  there  may  be,  with  respect 
to  a  great  many  cases,  doubts  whether  those  de- 
cisions are  just  applications  of  the  evidence,  upon 
the  effect  of  which  the  decisions  have  been  made, 
that  does  not  affect  the  principle  at  all  of  the 
admissibility  of  the  evidence,  and  the  duty  of  the 
court  to  attend  to  the  full  effect  of  the  evidence, 
according  to  the  best  of  its  judgment,  when  that 
evidence  is  offered  to  its  consideration. 

With  respect  to  cases  of  marriage,  where 
the  young  man  is  fourteen  and  the  young  lady 
twelve,  these  are  cases,  in  which  perhaps  more 
effect  has  been  given  to  the  supposed  operation 
of  deceit  and  fraud  upon  such  persons  than  per- 
haps can  be  fully  justified,  recollecting  that  the 
law  has  said,  that  at  those  ages  they  are  per- 
fectly capable  of  giving  full,  and  deliberate,  and 
sufficient  consent,  though  some  allowance  must 
be  made  for  the  difference  of  discretion  between 
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1828.  t#ienty-one  and  fourteen,  yet,  with  respect  to  iSaa 
particular  contract,  the  law,  strictly  speaking, 
I'Moa.  ^^  ^^^^  Aem  equally  capable  as  older  persons  of 
giving  their  consent*  With  respect  to  all  the 
eases^  to  which  I  am  now  alluding,  both  with 
respect  to  those  very  young  persons,  and  with 
respect  to  other  persons,  in  those  cases  that  have 
fhllen  under  the  consideration  of  the  Courts,  it 
does  appear  to  me  one  matter  is  worthy  of  great 
consideration,  viz.  what  is  the  effect  of  all  that 
passed  with  respect  to  the  question,  was  free, 
deliberate,  full,  and  solemn  consent  given  at  the 
time  when  the  cerenlotiy  passed?  or  did  the 
ceremony  pass  without  that  which  constitutes 
a  marriage,  such  a  consent  to  the  comortium  cmms 
vitte  at  the  time  of  the  ceremony  ? 

Now,  my  Lords,  if  that  be  so,  let  us  look  and 
see  what  the  case  is  with  respect  to  the  conduct 
of  the  parties.  I  think  it  is  sufficiently  proved  in 
this  case,  that  before  the  parties  went  to  Holy- 
town,  Mr.  Macgregor  was  fully  acquainted  with 
the  circumstance  that  Mr.  Jollie  was  a  preferable 
candidate.  There  is,  in  my  judgment,  no  proof 
of  die  truth  of  that  assertion,  which  is  to  be 
found  in  this  summons,  that  a  manriage  ceremony 
took  place  at  Holytown,  or  that  a  marriage  there 
was  consummated ;  but  I  go  furth»  than  that, 
because  I  think  m3r8elf  judicially  authorized  to 
say;  that  the  allegation,  with  respect  to  that  sup- 
posed marriage  at  Holytown,  is  utterlyiinfbunded, 
that  there  was  no  marriage  there  of  any  kind-^ 
that  none  was  there  consrummated. 

When  the  parties  come  back  again  to  Edin-^ 
burgh,  what  is  done,  for  the  pui^)ose  alleged 
in  this   summons,    of  having  a   itegular  mar- 
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riage  T  for  the:  purpose  of  ha:?ii^  a  public  regular  1828. 
marriage,  a  public  marriage  in  order  to  cure  all  ^]^^])^ 
the  evils. and  inconvemences  thatmi^t afisefroia 
a  prirate  irregular  marria^,  that  is  so  alleged  to] 
have  taken  place  at  Hdlytown,.  they  go  to  Mr* 
Joseph  Robertson's.  *  If  such  wias  th^  purpose^, 
how  does  it  happen  that  you  can  scarcely  find 
any  thing  in  this  evidence,  (I  do  not  say  there 
is  absolutely  nothing,  but  there  is  nothing  that  I 
think  you  can  call  material  or  substantial,  when 
thoroughly  examined  with  all  the  proofs)  by  which 
it  appears,  that  Dr.  MacneiU,  that  any  friends  of 
the  family,  that  any  persons  who  visited,  that  any^ 
persons  who  had  any  intercouiae  with  the  family, 
had  ever  hei^ d  of  such  a  thing  as  that  this  mss-^ 
riage  was  intended^  and  that  it  was  to  give  regu^ 
larity  and  publicity  to  theformdr  marris^e. 

My  Lords,  weknow  very  well  what  happens  in 
England  about  such  things.  If  parties  have  gone 
to  Scotland  and  got  married,  and  are  to  be  mar- 
ried again  in  England^  does  not  every  man  know, 
that  under  isuch  pircumstances,  the  ^purpose  of 
having  the  marriage  is  to  satilsfy.  all  the  friends  and 
connections,  a&  well,  as  the  parties  themselves^ 
that  the  holy  estate  of  matrimony  has  been  effeo^ 
tually  and.  properly  contracted.  That;  is  one  of 
the  purposes,,  as  well  .a^  the  purpose  of  givii^, 
ease:  and  happiness  to  the  minds  of  the  purties) 
themselves;  and  I  foeUete  it  would  be  thought  ai 
very  esstraordinary  thing,  if  a  marriage  fpr^  that 
puipose  was  to  be. had  h^f^  without. any  body  in* 
the  world  havings  previously  heard  of  it.  Joseph 
Robertson,  the  prietst,  and  hi^s  wife  and  daughter,, 
are  the  only  pertobjsr  ^o.  know  of  tins  oerempny 
of  marriage,  except  the  indiyidual  parties  to  it 
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1828.       Gan  any  man  suppose,  if  Dr.  Macneill  had,  ac* 
j^^^^JI^    cording  to  the  allegations  of  this  summons,  at 
MAcaRBooB    Holj^own  given  away  his  daughter  in  marriage, 
had  put  her  hand  into. the  hand  of  this  gentleman 
as  her  husband,  and  given  the  priest's  benediction 
upon  that  occasion,  that  Dr.  Macneill,  between 
the  day  on  which  that  marriage  happened  at 
Holytown  and  the  23rd  of  the  month  of  May, 
should  have  become  so  weak  and  impotent  iu 
point  of  understanding,  or  so  dreadfully  addicted 
to  drinking,  that  they  would  not  let  him  know 
any  thing  at  all  of  the  matter?  there  is  no  proof 
that  he  knew  any  thing  at  all  of  this  matter.    Can 
any  body  believe  that,  if  Dr.  Macneill  had  con* 
ducted  himself  at  Holytown  in  the  way  stated  in 
this  summons,  can  any  man  believe  that  Dr.  Mac- 
neill would  not  have  been  present  at  this  mar- 
riage, if  such  a  marriage  was  to  be  had?  but  not 
only  do  you  find  that  Dr.  Macneill  did  not  know 
of  it,  but,  bating  the  evidence  of  the  application 
to  Smith,  and  Smith's  communication  to  his  clerk 
generally,  and  the  refer^ice  of  Smith  and  his 
clerk  to  the  Black  Bull  inn,  (your  Lordships  know 
what  followed  on  that  communication  and  refer- 
ence) no  human  being  seems  to  be  acquainted 
with  this  intended  marriage  previously  to  the 
ceremony,  but  the  very  individual  who  ought  to 
have  known  nothing  of  it,  if  it  was  intended  to 
be  a  satisfactory  celebration  of  marriage,  I  mean 
the  man  who  appears  to  have  been  a  disgrace  to 
his  profession.    Of  Mrs.  and  Miss  Robertson  I 
say  nothing,  but  I  am  sure  no  person,  meaning  to 
celebrate  a  regular  marriage,  in  order  to  support 
an  irregular  marriage,  would  think  of  being  mar- 
ried at  that  time  of  night,  in  the  house  of  such  a 
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Attn  as  Joseph  Robertson,  with  no  witnesses  but      1626. 
.  these  ladies,  and  not  only  with  no  other  witnesses,    ^^^ 
but  without  a  single  person  out  of  the  room  ^^coemoh. 
where  this  ceremony  of  marriage  was  performed, 
being  acquainted  with  the  matter  that  was  to  take 
place,  or  with  the  purpose  for  which  they  were 
supposed  to  go  there,  and  having  it  in  their  power 
to  attend. 

Then  what  says  the  summons  in  another  re- 
spect? Those,  who  know  any  thing  of  the  law  of 
Scotland,  know  the  immense  importance  of  th^ 
allegation  of,  and  proof  of  consummation.  It  is 
not  even  alleged  in  this  summons  that  this  mar- 
riage was  consummated;  but  I  can  conceive  a 
reason  for  not  alleging  it,  for  I  am  satisfied  it  was 
not  consummated. 

My  Lords,  I  agree  in  this,  that  the  story  Mrs. 
JoUie  states,  is  improbable ;  but,  is  it  half  so  imr> 
probable  as  the  story  that  Mr.  Macgregor  states? 
Can  any  body  doubt  that,  if  this  was  meant  to  be 
a  regular  marrif^Cj  in  order  to  do  away  the  obr 
jections  against  an  irregular  marriage,  can  any 
body  doubt  that  there  would  have  been  proofs  of 
consummation^  when  Mr.  Macgregor  must  have 
known  there  were, — at  least  I  think  there  were 
proofs  of  the  non-consununation  at  Holy  town? 
Can  any  body  doubt  you  would  have  had  such 
proof  by  the  servants  in  the  house  of  Dr.  Macneill? 
But  there  is  not  the  least  evidence  that  deserves 
the  name  of  an  attempt  to  prove  consummation 
at  Edinburgh;  and,  allow  me  to  say,  there  is 
evidence  to  the  contrary.  When  you  come  to 
consider  the  conduct  of  Mr.  Macgregor  with 
respect  to  Mr.  Jollie,  (and  here  let  me  notice  that 
unless  I  misunderstand  this  evidence,  it  does  not 
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1828.      appear  that  Mr.  JoHie  twto  ever  aoq^amted  mtk 
vAci^xiiL    ^^^t  passed  before  Josepb  Rob^tdon  at  tibik 
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strange  place ;  it  does  not  appear  that  Mr.  Jdllie 
had  ever  been  acquainted  that  Mr.  Macgregot 
was  the  husband  of  this  lady»  I  do  not  find  any 
evidence  of  that,  if  there,  is  any  eTidetice  of  it,  I 
have  passed  it  by.) 
Lard  Chancellor. — No,  there  is  not  any* 
L(n*d  Eldon. — ^When  you  come  to  consider  that 
aflber  this,  Mr.  JoHie  is  united  to  this  lady,  upon 
Ae  13th  of  June,  I  think  it  h,  in  Uie  subsequent 
month,  and  when  it  is  proved  that  J>r.*  MacasB^SI, 
who  is  said  by  this  summons  to  have  given  his 
consent  to  the  marriage,  and  performed  the  ce- 
remony of  marriage  himself  at  Holytjown,  when 
you  consider  that  he  is  present,-  goes  to  Dr.  James 
Robertson  s,  that  he  goes  there,  and  conducts 
himself  in  tbe  deliberate,  solemn,  serious  manner, 
in  which  Br.  Robertson  states  his  conduct  to 
have  been  regulated,  whilst  he  gives  away  his 
daughter  to  Mr.  JoUie ;  when  you  consider  fiirtber, 
that  there  has  been  an  attempt  made  to  prove, 
(let  those  believe  it  who  can,  after  havmg  read 
the  evidence  of  Dr.  Robertson,  and  of  his  lady) 
that  this  Dr.  Macneill  was  in  a  state  of  such  im- 
becility, either  from  drunkenness,  or  a  failure  in 
his  constitution,  or  some  other  cause,  between  thb 
journey  to  Holytown,  and  this  marriage,  upon 
the  13th  of  June,  I  say,  that  the  evidence  in  my 
judgment,  which  goes  to  impute  to  Dr.  Macneill 
(in  order  to  render  inefficacious  the  crfdenee  on 
the  other  side  as  to  the  state  of  Dr.  Macneill)  th^ 
nnbecUity,  from  whatever  cause  it  arose,  that 
evidence  I  say  must  have  be^i  brought  for  the 
purpose  of  destroying  the  effect,  the  dreaded 
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effect  of  the  important  inferences  to  be  drawn  18%> 
from  his  attendance  on  the  marriage  of  the  tSth  )ji]^^!^^ 
of  June,  and  his  non-attendance  upon  the  other, 
on  the  23rd  x)f  May.  The  attempt  to  prove  that 
imbecility,  in  my  judgment,  wholly  fails;  I  should 
hare  thought  myself  bound  by  judicial  oath,  if  I 
had  been  trying  this  before  a  jury^  to  have  told 
them  they  ought  to  give  no  credit  to  that  testi- 
mony. 

My  Lords,  it  does  not  rest  there;  so  far  from 
Mr.  Macgregor  supposing  he  had  a  right  to  the 
person  of  this  lady,  I  find  in  the  evidence  that  it 
is  usual  to  give  the  friends,  upon  a  Scotch  mar- 
riage, gloves,  that  is  the  present  that  is  made  to 
them^  and  Mr.  Macgregor  receives  a  present  of 
gloves,  as  a  friend  and  well  wisher  to  ^e  parties 
who  had  just  been  married:  he  does  not  attend, 
I  believe  at  the  wed<iKng  dinner,  but  he  very  fre- 
quently afterwards  is  to  be  found  as  a  guest  in 
the  house  of  the  parties ;  and  when  we  come  to 
the  month  of  October^  in  the  year  1816,  these 
parties  go  to  Holytown  agmn,  and  the  Doctor 
goes  too.  He  was  so  far  recovered  from  this  im- 
becile state,  in  wfaich  it  was  attempted  to  be 
proved  diat  he  was  at  the  time  of  the  marriage, 
in  June,  1816,  he  had  so  far  redovered  from  his 
malady  as  to  be  able  to  go  there  again.  Mr.  Jollie 
and  Mrs.  Jollier  and  Mr.  Macgregor  and  the 
Doctor,  form  the  party;  and  here  let  us  see 
whether  we  can  come  exactly  to  the  conclusion 
fhat  parties  are  sleeping  in  the  same  bed,  because 
diey  are  sleeping  in:  the  same  room,  as  in  the  an- 
tecedent spring.  What  is  the  conduct  of  Mr. 
Macgregor?  Who  is  now  to  convince  us  that 
there  was  a  real  marriage,  with  full,  free,  and  de^ 
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liberate  pon$ept  given  upon  the  23rd  pf  May^ 
1816?— he  is  at  Holy  town  along  with  the  parties. 
EEooE    ^^^'  ^^^  *'^^  ^^^^  required?  Doctor  Macneill  is 
there,  and  h^s  a  bed  to  himself;  another  is  re- 
quired for  Mr.  and  Mrs.  JoUie ;  and  Mr.  Mac- 
gregor  contents  himself  with  a  bed  for  himself,  as 
I  understapd  the  evidence.  Let  me  fairly  say  that 
Mary  Hastie  does  not  say  expressly  that  Mr.  and 
Mrs.  JoUie,  slept  together  in  the  same  bed,  but, 
she  says,  she  gav^e  them  a  bed,  because  a  bed 
wap  fisked  for, /or  Mr.  and  Mrs.  JoUie.    Accord- 
ing jtp  jthe  first  9iarriage  at  Holytown,  Mr.  Mac- 
gregpr  and  his  lady,  as  she  must  be  supposed 
then  to  b^,  according  to  his  case,  lie  in  different 
beds,  when  there  could  be  no  reason  in  the  world 
why  tliey  should  not  follow  the  good  advice  of 
Doctor  Macneill,  for  he  must  be  taken  so  to  ad- 
vise if  he  had  married  them,  by  getting  into  the 
same  bed;  and  then,  after  it  is  supposed  she  had 
been   deliberately  married   to  Mr.   Macgregor, 
having  taken  a  fancy  to  be  married  to  Mr.  Jollie, 
when  they  meet  in  October,  1816,  Mr.  Macgregor 
then  does  not  sleep  in  one  bed  ^and  she  in  ano- 
ther, but,  according  to  all,  that  is  the  probable 
effect  of  this  evidence,  Mr.  Macgregor  sleeps  in 
one  bed,  and  Mr.  and  Mrs.  JoUie  in  another;  and 
that  is  to  be  taken  in  Scotland,  which  would 
not  in  England  be  taken  to  be  proojf  of  a  deliberate 
consent,  that  Mr.  Macgregor  should  be  the  hus- 
band pf  the  lady  and  not  Mr.  JoUie. 

My  Lords,  I  wiU  call  your  attention  to  another 
circumstance,  Mr.  Macgregor  had  been  in  some 
measure,  or  sort,  employed  as  the  man  of  busi- 
ness of  Dr.  MacneUl.  Dr.  Macneill  had  made  a 
provision  for  his  daughter,  this  Mrs.  JoUie,  or 
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Mrs.  Macgregor,  according  as  your  Lordsbips  1828. 
shall  determine  her  to  be,  the  one  or  the  other;  ill^JJ^^ 
he  had  given  her  not  the  whole  of  his  substance  ** 
in  the  first  instance ;  however,  from  a  sense  of 
duty  to  his  natural  child,  he  seems  to  have  thought 
it  was  necessary  to  give  her  the  whole  of  his 
substance,  and  he  gives  it  her  by  deed.  Those 
deeds  were  put  into  the  possession  of  Mr.  Mac* 
gregor,  as  I  understand  the  case,  and  Mr.  Mac- 
gregor  might  naturally  enough  think,  that  if  he 
was  to  tell  this  story  to  Dr.  Macneill,  about  this 
lady  having  first  married  him,  with  bis  consent  at 
Holytown,  and  then  married  him  again  at  Edin- 
burgh, for  the  purpose  of  having  no  doubt  left 
upon  the  effect  of  the  Holytown  marriage ;  and 
that  she  had  then  married  Mr.  JoUie  afterwards, 
and  in  the  Doctor's  own  presence,  and  given 
away  by  him^  he  might  perhaps  think  that  all  the 
Doctor's  good  intentions,  in  favour  of  this  lady, 
might  be  frustrated,  if  he  told  the  Doctor  of  these 
most  improper  transactions  on  the  part  of  his 
daughter,  as  they  must  be  admitted  to  be,  if 
Mr.  Macgregor  represents  what  were  really  the' 
facts  of  the  case.  He  is  silent,  as  it  is  alleged, 
for  some  such  reason  until  Dr.  Macneill  died. 
But,  speaking  the  truth  after  a  man  is  dead,  will 
not  enable  him  to  act  as  if  he  was  a  living  man. 
When,  therefore,  the  Doctor  was  dead,  does  Mac- 
gregor claim  his  wife?  No!  He  attends  the  fu- 
neral, where  Mr.  Jollie  acts  as  chief  mourner,  and' 
not  Mr.  Macgregor;  after  the  funeral  the  deeds 
are  called  for,  he  delivers  them  himself;  he  is  as 
a  visitor  of  Mr.  and  Mrs.  Jollie,  as  other  firiends 
visit  Mr.  and  Mrs.  Jollie,  for  some  time;  and  he: 
says  nothmg  about  this  marriage,  till  about  the' 
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i82S.      montli  of  December,  1817.    Then,  in  that  De- 
cember,  1817,  my  Lords,  he  makes  a  claim  of 
marriage ;  it  has  escaped  Hie  if  the  proofs  establish 
an  earlier  claim.  .  Vetmt  me,  my  Loids,  to  say 
tihat,  when  I  first  read  this  case,  I  thought  it  a 
ease  so  disgudting,  with  respect  to  the  maral 
conduct  of  the  Respondent,  that  nothing  upon 
earth  would  have  indneed  me  to.  give  i»y.<^raMi 
upon  it,  whilst  I  was  under  those:  imf^essions. 
I  therefore  made  a  oo?Mant  with  myself  that  no  de* 
testation  of  the  conduct  of  this^gentlemaa  shoiUd 
influence  my  judicial  mind;  I  toist  and  hope 
that  it  has  not.    I  have  neths^  to  do  with  the 
case,  except  merely  as  to  the  law  o[  the  caae^  as. 
it  applies  to  the  established  facts.    My  JLocds^ 
what  he  Aen  does>  is  to  atate  that  he  has  a  elaiai 
of  marriage ;  and  your  Lardships  know  the  nature, 
of  his  claim,  and  he  then  lodges  his  smamons, 
ibr  the  purpose  of  havkig  a  declanit<»r  of  marriage* 
according  to  the  prayer  of  the  summons,  that 
this  virtuous  faidy,  as  he  must  think  her,^  might  be 
restored  to  his  arms,  that  she  mght  ttve  hiqipily 
with  Mr.  Macgregor,  as  Mrs*.  J<]tUie,  «r  Mrs.. 
Macgreg(M^    But  this*  daim  is  not  bsoagbt  iot-^ 
ward  till  after  those  circumstances  had  taken 
place.    JiTotwithstmding  all  that,  it  is  your  Lord- 
ships' duty,  if,  under  these  circumstances,  you  can 
believe  that  there  really  was  a  OMariage  ceiisti- 
tuted  effectually,  constitutaed  upon  the  93rd  of 
May;  it  is  your  duty,  notwithstanding  istt  that, 
to  say  she  must  be  restored  to  his  wms;  whether 
you  ever  will  restore  her  to  his  arms  i  do  not 
knaiD^  but  I  do  not  think  your  Lordships  will 
readily  make  yourselves  a  party  to  that  sort  of 
business. 
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My  Lords,  my  judgment  with  respect  tp  thid  1S28* 
declarator  goes  upon  this,  that,  regard  being  had  ]|^^2^i. 
to  the  nature  of  the  evidence  which  yon  hav^,  it 
appears  to  me  there  ip  no  reason  to  bj^eve  that 
there  was  a  free,  ^liberate,  fuU,  voluntary,  so- 
lemn consent  given,  t^  constitute  inmiediatelly  the 
relation  in  law  of  man  and  wife,  at  the  house  of 
the  priest  Robertson;  that  there  is  no  reason, 
from  the  proof,  to  believe  that  there  was  con* 
summatkm.  The  circumstances  go  to  shew  there 
was  no  such  consent;  they  are  evidence  that  the> 
marriage  was  not  understood  by  this  gentleman 
himself  to  be  a  binding  and  valid  marriage.  This 
appear?  clear  from  his  conduct  subsequent'  to  it, 
aa  well  as  from  his  conduct  prior  to  it;  the  whole 
tends  to  show  no  such  ponsent  wa^  given,  and  al« 
though  her  /story  is  improbable,  ft  is  not  hblf  so 
improbable  as  his  atory. 

Under  all  the  oircumstanoes,  admitting  as  I  do 
the  extreme  danger  that  attends  all  qutetions 
about  the  dissoluition  of  9Uppo8ed  marriages;  look- 
ing, on  the  other  hand^  to  it  a9  a  most  important! 
principle,  that  you -should  •  see  that  the  most 
sacred  relation' of  life  is  Ibrmed  deliberately  and 
feirly:  upon  the  whole,  I  think  the  decision  you 
ought  to  come  to,  (in  all  these  cases  you  cannot^ 
perhaps,  foe  quite  safe,  all  that  you  can  do,  is  to 
be  satisfied,  when  you  pronounce  judgment,  that 
you  are  pronouncing  the  real  effect  of  the  proofe,) 
the  bert  decision,  in  my  opinion,  is  that  which 
should  lead  you  to  reverse  this  interlocutor  oC 
declarator  of  maraiage. 

I  will  i^n  repeat,  that  if  this  declarator  of 
marriage  should  be  supported,  I  still  should 
entertain  very  considerable  doubts  indeed,  whe-i 
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1828.  ther,  regard  being  had  to  all  the  circumstances  of 
^i^^i^X^h  ^^^^  ^^^®*  *^®  Court  of  Session  ought  to  have  been 
MAcoRBGOB  P^^^^i^t^^  to  procfecd  one  step  further,  for  the 
purpose  of  the  ulterior  object  of  this  siimmons, 
without  considering  the  point,  whether,  under 
such  circumstances,  they  would,  or  would  not, 
decern  a  restitution  of  conjugal  rights.  As  to  the 
fact  of  the  alleged  marriage  itself,  my  opinion 
goes  along  with  that  which  has  been  expressed 
by  the  noble  Lord  who  has  addressed  the  Housef, 
subject  nevertheless  to  some  consideration  of  the 
terms  in  which  the  judgment  should  be  expressed, 
because  nothing  can  be  of  greater  importance, 
than  that  you^should  take  care  that,  by  the  terms 
of  the  judgment,  you  do  not  prejudice  any  future 
case.  I  would,  therefore,  with  your  Lordships* 
permission,  submit  to  you,  that  you  should  take 
some  time  to  consider  in  what  terms  the  judg- 
ment should  be  expressed ;  but,  with  respect  to 
the  substance,  that  this  declarator  of  marriage 
ought  not  to  be  supported,  I  perfectly  agree  with 
my  noble  fnend  who  has  preceded  me. 


Upon  another  subsequent  day.  Lord  Eldm  said 
— My  Lords,  it  has  occurred  to  me,  since  I  before 
addressed  your  Lordships,  that  I  omitted  to  notice 
the  evidence  of  the  lapidary.  White,  and  that  of  a 
witness  of  the  name  of  Neill.  I  shall  only  now 
say,  that  after  repeatedly  considering  the  effect  of 
the  testimony  of  both  those  witnesses,  and  the 
effect  of  the  observations  contained  in  the  different 
printed  memorials  and  cases,  in  support  of,  and 
against  their  testimony,  that  testimony  might 
render  inaccurate  some  few  expressions,  to  be 
found  in  what  I  had  before  the  honor  of  stating 
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to  your  Lordships  upon  this  case,  yet  that  testi-     ^^^^\ 
mony  does  not,  in  any  degree,  in  my  judgment, 
authorise  any  change  of  opinion — that  this  reversal 
should  take  place. 


MACMBILL 

V, 

HAOSBBeOB. 


Upon  due  consideration  of  all  the  proceedings  20Jm!iss8. 
in  this  action  of  declarator  of  marriage,  at  the. 
instance  of  Malcolm  Macgregor  against  Mary 
Black  Macneill,  particularly  of  the  summons, 
dated  26th  March,  1818,  wherein  the  allegations 
set  forth  are — ''  That  an  irregular  marriage  was 
''  celebrated  between  the  said  Malcolm  Mac- 
<<  gregor  and  the  said  Mary  Black  Macneill,  by 
*^  Dr.  Macneill,  at  Holy  town,  in  spring,  1816, 
**  which  was  consummated  by  their  spending  se- 
**  veral  nights  together  in  the  same  bed ;  and 
"  that  they  considered  it  proper  on  their  return 
''  to  £dinburgh,  in  the  month  of  May,  1816,  that 
**  no  time  should  be  lost  in  celebrating,  in  facia 
**  eccksia,  that  marriage  which  had  been  irregu- 
**  larly  celebrated  between  them ;  and,  accord* 
'*  ingly  they  were,  in  the  month  of  May,  1816, 
**  regularly  married  by  the  Rev.  Joseph  Robert- 
<^  son,  minister  of  the  chapel  in.Leith  Wynd, 
*'  Edinburgh ; "  and  upon  examination  of  what 
has  been  established  by  evidence  in  the  Courts 
below,  with  reference  to  the  facts  alleged  in  the 
said  summons,  this  House  is  of  opinion  that  there, 
is  no  proof  whatever  of  any  marriage  between 
these  parties  having  at  any  time  taken  place  at 
Holytown,  or  of  any  regular  marriage,  in  facie, 
ecclesiiB,  having  been  celebrated  between  them  at 
Edinburgh,  in  the  month  of  May,  1816.  And, 
further,  this  House,  taking  into  consideration  all 
the  facts  and  circumstances  proved  in  relation  to 
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1896.^  tbe  conduct  of  the  parties,  both  before  and  after 
the  23rd  of  May,  1816,  is  of  opinioii  that  there  is 
not  evidence  sufficient  to  justify  the  conclusion^ 
that  the  said  Mary  Black  MacneiU,  and  the  said 
Malcolm  Macgregor,  did  ^i  the  23rd  of  May, 
1816,  or  at  any  other  time,  Wuntarily  aaid  de- 
liberately express  that  real  mutual  consent  Im^ 
mediately  to  contract  marriage,  which,  by  the 
law  of  Scotland,  is  necessary  to  give  validity  to 
such  an  irregular  marriage,  as  is  alleged  to  have* 
tdcen  place.  It  is  therefore  ordered  and  adjudged, 
by  the  Lords  spiritual  and  temporal,  in  Parliament 
assembled,  that  the  said  several  interlocutors, 
complained  of  in  the  said  appeal,  be,  and  the 
same  are  hereby  reversed ;  and  that  the  farther 
proceeding  in  tiiis  action  be,  and  the  same  is 
hereby  remitted  to  the  Court  of  Session,  with 
instructions  to  give  directions  to  the  Commissary 
Court  to  dismiss  the  declarator  of  marriage  raised 
at  the  instance  of  the  said  Malcolm  Macgregor, 
by  summons  of  date  26th  of  March,  1818,  %nd  to 
assoilzie  the  defender,  the  said  Mary  9Iack  Mac- 
neill,  from  all  the  conclusions  thereof.  And  this 
House  havii^  so  ordered  and  adjudged,  doth  not 
think  it  necessary  to  determine  upon  what  has 
been  subnntted  to  its  consideration,  viz.  Whether 
the  several  interlocutors^  herein  before  mentioned, 
could  have  beeii  deemed  duly  pronounced,  in 
proceedings  to  which  Robert  JoUie,  and  the  chil*- 
dren  of  the  defender,  Mary  Black  Maoneiil  were 
notpaarties? 
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-  The  principal  topics  of  argument  in  ftupportof  the  juc^meiit       1688, 

in  the  Court  below,  are  oompriBed  in  the  following  speeches  of  Vg^V^ 

the  Lord  President,  on  advisipg  the  case  in  the  Court  of  Session*  *aciib4|.i, 


HMWBJK^OE*^ 


Lard  Frmdenh^-THiiB  is^  a  laost  distressing  cas^. 
I  sbwldar  at  tKe  consequences  of  toachiag  what 
may  be  cDnsidered  a  ealemn  marriage.    Regular 
oelebratioa  i^  a  matter  ^f  ordw,  which,  by  rempv'- 
]iig.dQubt»,;givM<^^ainty  to:coD«eiitf  Nqwomau^ 
of.tveBty-3ix  ye»^  <)f  age.eaa  donht  the  purpose 
fer  whidi  she  gowbefoie  a  mimster^  If  i^be  is  not 
an  idiot;  :aDd  idiots  aceiUolt  capable  of  couaeut* 
I  have  greali  deli^cy  in.  tom^biug  a  marriage  ao 
oeldirated.    It  19  said  here,  that  the  pursuer* 
wishes  tbetnanCiAge  decdai^d,  for  the  purposi^  q£ 
briogftag  a  divoiice;.  but  if  Mr.  Macgregor  makes 
her  his  .wife*  be  can  never  get  a  divorcOf .  Instan- 
taneous Tep(»tanQe^  after  deliberate  consent,  will 
not  dissolve  a  lo^arriage.    tf  such  was  the  case, 
^^em  would  have  been  many  instancy  in  point* 
Lood^  at  tlie  caae  of  Mac  Adam.^  He  wa$  married 
at  brealdSist  time.    In  the  a^rnoon  he  blew  out, 
his  bmins.  Hen&  it  waa  wished  to  dissolve  the  mar- 
riage, but  the  Houi^  of  Lords  would  not  hear  of  it* 
This  might  have  been  a  rash  marriage,  but  it  waa 
axegufer  one.    I  cannot  believe  there  waa  conc^is^ 
sioa.    If  such  .existed,  die  would  have  shewn  it. 
Macnaughton's  evidence  does  not  prove  it.    But. 
fiiom  eiccumstanfces  ^steiior  to  the  marriage, 
Macgregor  does  not  seem  to  brieve  he  was  mar- 
ried&    It  is  a  new  case,  wA  should  be  farther  in* 
vestigated,  particularly  as  to  Dr.  MacneiU's  pre- 
simce  at  Mr.  JoUie'^  maroage.     It  is  said,  that  the 
doctor  not  only  otmseated  to  Macgregor'smftrriagCi 
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1828.      but  that  he  knew  it  had  taken  place.    If  so,  he 
J][^)^    was  the  most  criminal  of  all,  to  connive  at  Mr. 

MAcoKBooB  ^^Uic's  mamage.  I  should  wish  to  be  of  the  opi- 
nion of  Lords  Hermand  and  Balgray,for  the  sake 
of  the  children;  but  even  if  the  first  marriage 
should  be  adopted,  the  bona  fides  of  Mr.  Jollie,  in 
contracting  the  second,  would  perhaps  protect 
them,  although  it  would  not  do  so  on  the  other 
side  of  the  water.  I  recollect  something  similar 
happened  in  Mr.  Riddell's  case,*  but  the  child 
died  before  a  decision.  I  had,  however,  then  spo- 
ken to  the  late  Lord  Meadowbank  on  the  subject, 
who  concurred  with  me,  in  thinking  that  the  child 
must  be  held  to  be  legitimate.  I  am  for  remitting 
to  the  Commissaries,  to  take  further  proof  upon- 
every  circumstance  which  can  bear  upon  the  case. 

1 1  June,  1826.      Lovd President^ — I  wish  very  much  I  could  have 
taken  the  same  view  as  my  brotiier,  considering  that 
there  are  children  of  this  marriage,  and  consider- 
ing also,  that  Mr.  Jollie  seems  to  be  the  only  person 
against  whom  there  can  be  no  reproach.    As  to 
both  of  the  other  parties  their  conduct  is  shameful. 
There  is  no  objection  to  Mr.  Jollie's  marriage; 
every  thing  was  regularly  and  solemnly  conducted, 
and  there  can  be  no  doubt  it  would  be  a  good 
marriage  if  it  had  not  been  vitiated  by  a  previous^ 
marriage,  but  that  is  the  question :    And,  there- 
fore, what  does  the  Pursuer  say  as  to  Mr.  Jollie's 
marriage,  which  did  not  take  place  till  the  14thi 
of  June  ?  that  on  the  23rd  May  preceding  he  was 
married   by   the  Reverend  Joseph  Robertson;. 
Mr.  Robertson  was  at  that  time  an  ordained 
minister  of  the  gospel,  and  was  entitled  by  the 
law  of  the^hurch  and  state  to  marry.    The  Pur-» 
♦  Reported  by  BelL  f  After  the  remit. 
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3uer  produced  marriage  lines  from  the  session  .1828. 
clerk  of  Edinburgh,  and  the  witnesses  to  the  JH^J^JJ^,. 
marriage  were  Mrs.  Robertson,  and  her  daughter. 
No  doubt  there  might  have  been  a  deficiency  in 
the  evidence,  for,  although  both  the  wife  and 
the  daughter  recollect  a  marriage,  they  might 
have  been  mist^en  about  the  lady ;  but  unforr 
innately,  that  is  supplied  by  the  lady  herself^  for 
the  Defender  acknowledges  it.  It  is  true  Mr. 
Joseph  Robertson  may  have  turned  out  not  so 
respectable  a  character,  but  as  to  his  capability 
of  celebrating  a  marriage  he  was  just  as  fit  as  the 
other.  The  parties  were  thus  married  in  facie 
ecclesia,  in  both  the  marriages,  ]but  in  both  of 
them  without  actual  proclamation  of  banns; 
neither  of  them  were  regular;  the  one  was  just 
as  irregular  as  the  other. 

But  the  Defender  says  she  was  forced  into  the 
first  marriage ;  that  no  consent  was  given  by  her ; 
that  no  consummation  followed,  and  that  the 
Pursuer  knew  she  was  engaged  to  Mr.  JoUie. 
All  this  may  be  true;  but  has  she  proved  either 
deceit,  threats,  or  force?  Is  there  tUe  slightest 
evidence  of  it  ?  She  says  the  Pursuer  asked  her 
in  the  evening  to  go  to  Mr.  Bridges,  that  he  had 
led  her  to  Mr.  Robertson  s,  and,  under  threats 
of  burning  the  settlements,  and  murdering  Mr. 
JoUie,  he  frightened  her  to  go  in.  There  is  no 
evidence  of  all  this ;  where  did  it  happen  ?  Was 
it  on  the  height  of  Lammermuir,  where  she  could 
get  no  assistance  f  No,  this  took  place  in  a  sum- 
mer evenings  in  the  end  of  the  month  of  May. 
When  there  was  good  day  light,  she  is  led  through 
the  streets  of  E^nburgh  un^er  threats  of  burning 
her  &ther's  deeds,  and  murdering  her  sweetheart; 
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18^.  mBB  Iken  no  petson  near  to  pfoteet  ber  and  take 
her  part  ?  &axelcy,  :wheti  she  got  into  Mr.  Robert* 
son's  house  she  was  noder  protection;  sheconld 
at  least  have  tc^  him  of  the  threats  that  had 
been  nsed  against  het,  and  desired  him  to  send 
for  a  constable;  but  she  says  nothing;  die  dees 
not  eren  object  to  the  ceremony;  she  is  no  chfld 
«t  the  time;  ahe  was  twenty^saz  years  of  agei 
There  is  no  evidence  ^  of  all  this  alleged  fiiree  and 
threats^  and,  to  me^  it  is  qnite  incredible,  that 
all  this  could  have  taken  place  in  day  light  in  a 
summer  evening  and  in  the  streets  of  Edinburgh* 
Then,  what  happens  afterwards;  they  watted 
home  together;  they  sleep  at  least  in  the  same 
home  together.  It  is  true  there  is  no  evidence 
that  consummation, did  take  place,  and  you  will 
presume  it  the  more  that  this  lady  slept  in  the 
same  room  with,  him  only  a  few  daya  before.  It 
would  have  been  Jnore  suitable  if,  oa  that  w> 
casion,  she  had  slept  in  the  same  room  with  her 
father;  there  might  have  been  some  indelicacy  in 
this,  but  at  least  there  woidd  have  been  no  im* 
propriety,  and  where  there  was  such  a  scarcity  of 
rooms,  it  would  have  been  more  proper  that  she 
had  slept  in  the  room  with  her  fether,  instead  of 
that  of  a  stranger;  therefore^  I  cannot  take  it  off 
her  hands  that  there  waa  no  consummation,  but  at 
all  events  they  walked  home  together  arm  ii|  arau 
No  doubt  it  is  true  that  both  parties  seem  af** 
terwards  to  have  repented  of  the  maniage,*  but 
repentance  however  soon  it  follows  consent  wiU 
n0t4o.  In  one  case  there  was  the  miosttremendQUfl 
symptoms  of  repentinee  in  the  case  of  McAdanu 
in  that  case  there  was  oiily  ah  acknowledgment 
befine  wnrants,  mudh  less  solemn  than  in  the 
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ipreseDoe  of  a  clergyman,  as  to  which  no  person      1828. 
-in  their  senses  could  doabt  of  the  object  in  ricw,     ^lt^]J^ 
ao  mortal  can  be  mistaken ;  but  in  that  case  it  .^ewweoi. 
was  found  both  in  thk  Court  and  theHonaeof 
Lords,  that  the  most  instantaneous  repentance 
could  not  undo  the  marriage*    Therefore  the  re- 
pentance of  the  first  manciage,  and  the  consent  tb 
the  second,  will  not  do. 

I  will  not  say  and  I  have  no  ocoision  to  say 
^hat  the  consent  before  a  clergyman  is  to  be  held 
as  propatio  probata.  But  this  I  will  say,  that  there 
is  no  case  where  the  consent  before  a  clergyman 
was  found  not  to  constitute  a  marriage,  except 
these  two  cases  of  the  children,  where  they  did 
not  come  before  the  clergyman  for  the  purpose  of 
being  married,  but  where  when  the  mother  was 
out  of  the  room  the  marriage  was  performed,  and 
the  girl  waa  taken  away  by  the  mother  before  it 
was  publi^ed,  so  that  there  was  no  consume- 
mation« 

The  only  thing  at  all  corroborative  of  the  Defem- 
der's  story,  is  the  fact,  that  he  waa  possessed  of 
Dn  Macneill's  settleinents ;  but  then  his  answer  is 
just  as  good,  that  it  was  in  consequence  of  the 
mairriage  that  the  •  Doctor  gave  him  possession  of 
them.  lAnd  then  there  is  another  incomprehen^ 
sible  part  of  the  story,  that  is,  what  took  place 
at  Mr.  White's,^  the  lapidary*  Dr«  Macneill  was 
present  otx  thait  occasion,  and  Mr.  White  drank  to 
his  dauglMer*s  health  as  Mrs.  Macgregor,  and  no 
objections  are  .stated*  Then  something  took 
place  about  presents,  upon  which  the  Doctor  said 
to  Mr.  Maegregor, ''  It  will  all  be  your's";  which 
corroborates  the  story,  not  only  of  their  being 
marriedj^  but  of  his  knowing  o^  and  being. en^ 
trusted  with  the  settlements. 
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1829.  The  only  thing  that  would  have  weigfaedi  and 

^^J^^^lf^  weighed  strongly,  in  my  mind,  if  this  first  mar- 
MACGiiiaoB  ^^^  ^^d  been  constituted  in  any  other  way  than 
in  facie  eccksia^  for  you  will  observe  that  all  the 
clergymen  say,  that  they  never  saw  a  case  where 
the  marriage  lines  were  not  delivered  to  the  lady, 
but  Joseph  Robertson  gave  the  marriage  lines  on 
this  occasion  to  Macgregor  himself.  The  object 
of  giving  the  lines  to  the  lady  is,  that  she  may 
have  the  proof  of  the  marriage  in  her  own  posses- 
sion, and  in  that  case  there  can  be  no  want  of 
evidence  of  consent;  but  in  this  case  it  was  of 
less  consequence,  because  the  lady  could  have 
recourse  to  the  evidence  of  Mr.  and  Mrs.  Robert- 
son, and  their  daughter.  In  this  case,  the  evi- 
dence is  completely  supplied. 

There  can  be  no  doubt  that  the  Pursuer's  con- 
duct is  most  extraordinary,  and  most  unjustifi- 
able. He  saw  what  was  going  on  with  Mr. 
JoUie;  he  delivered  up  the  title  deeds  to  him; 
he  allowed  Mr.  JoUie  to  act  as  chief  mourner  at 
Dr.  MacneilFs  funeral ;  he  went  to  church  with 
Mr.  and  Mrs.  JoUie;  he  sat  in  the  same  pew  with 
them.  In  short,  he  has  been  guilty  of  the  most 
gross  lenocinium  that  can  well  be  imagined,  and 
sure  I  am  that,  under  such  circumstances,  he  will 
never  be  able  to  get  a  divorce. 

I  wish  I  could  separate  this  second  marriage, 
which  was  every  way  regularly  conducted,  so  as 
to  give  effect  to  it.  But  this  I  cannot  do,  and 
considering  all  the  circumstances,  I  regret  I  can 
not  do  it.  But  the  first  marriage  being  consti- 
tuted, by  what  appears  to  me  to  be  a  legal  con- 
sent, nothing  on  earth  can  dissdve  it,  except  a 
divorce,  which  this  man,  I  think,  will  never  be 
able  to  obtain. 
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James  Pattison,  and  others 


Appellants. 
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1828. 

PATTISOK 

V. 
MILLS* 


William  Mills,  and  others    -    -    Respondents. 

A.  andC*.  carrying  on  business  in  England  as  an  Insurance 
Company,  had  an  office  and  an  agent  in  Scotland,  with  whom 
C.  D.  &c.  for  themselves  and  others,  bb  joint  owners  of  a  ves- 
sel, made  an  insurance,  receiving  from  the  agent  a  memoran- 
dum in  general  terms,  importing,  without  exceptfon  of  any  sea 
risks,  that  the  vessel  was  insured,  and  that  a  policy  would  be 
prepared  and  sent  to  be  delivered  to  the  assured,  or  their  order, 
'*  on  -the  third  Monday  in  the  ensuing  month,  or  on  any  sub- 
**  sequent  day."  Notice  of  the  efifecting  of  the  insurance  was 
transmitted  by  the  Scotch  agent  to  the  principals  in  London, 
who,  two  months  after  the  date  of  the  memorandum,  trims- 
mitted  to  the  agent  a  policy  of  insurance,  containing  a  clause, 
by  which  the  operation  of  the  policy  was  to  be  suspended 
while  the  vessel  should  be  at  sea.     This  policy  was  not  d<^ 
manded  by,  nor  delivered,  nor  shewn  -to  the  assured,  who  at 
the  end  of  the  year  renewed  their  policy  by  the  medium 
of  the  agent  in  Scotland,  but  by  a  memorandum  of  renewal, 
signed  by  the  agent  in  England,  and  referring  to  a  specific 
policy,  which  although  it  was  lying  at  the  agent's  office,  was 
not  then  demanded  by,  nor  delivered  or  shewn  to  the  assured. 
Soon  after  this  renewal  of  the  policy,  the  ship  was  lost  «t  sea 
by  fire.  Under  these  circumstances,  a  judgment  of  the  Court  of 
Session,  reversing  a  sentence  of  the  Judge- Admiral,  was  affirm- 
ed on  appeal,  but  on  distinct  grounds,  the  House  of  Lords 
being  of  opinion,  that  the  memorandum  was  the  contract 
between  the  parties,  and  therefore  properly  admitted  in  evi- 
dence,  upon  the  trial  of  an  issue  directed  before  the  Jury 
Court ;  that  the  stat.  6  Geo.  L  c.  18,  so  far  as  relates  to  In- 
surance Companies,  did  not  extend  to  Scotland ;  that  a  con- 
tract made  under  the  circumstances   above  stated,   was  a 
Scotch  contract;  and  that  the  principals  and  their  ageota 
were  properly  included  in  the  same  action. 


VOL.  II. 
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PATTISON 


MILLS. 


xHE  Appellants  in  this  case  represented  the 
^^^^  Albion  Fire  and  Life  Insurance  Company.  The 
Appellant,  Warner  Phipps,  being  the  Secretary 
to  the  Company  in  London,  and  the  Appellant, 
Thomas  Hamilton,  being  their  Agent  at  Glasgow, 
but  neither  Mr.  Phipps  nor  Mr.  Hamilton  were 
Proprietors.  The  other  Appellants  were  I>icector9 
of  the  Company  and  Proprietors.  They  carried 
on  their  business  in  London,  where  their  policies 
were  invariably  executed,  and  all  the  Appellants 
were  resident  in  London,  excepting  Thomas 
Hamilton. 

The  Respondents  were  the  Proprietors  of  a 
Steam  Boat  called  the  Robert  Bruce. 

In  the  month  of  July,  1820,  the  Respondent 
William  Mills,  (being  then  the  managing  owner 
of  the  steam  boat  cadled  the  Robert  Bruce,  and 
of  another  steam  boat  called  the  Superb,)  in  the 
name  of  himself  and  others  of  the  Respondents, 
but  as  the  agent,  and  for  the  benefit  of  all  the 
Respondents,  applied  to  the  Appellant  Thomas 
Hamilton,  as  agent  in  Glasgow  for  the  Albion 
Company,  to  effect  an  insurance  to  the  extent  of 
3000/.  on  each  of  the  said  steam  boats,  and  to 
have  certain  policies  cancelled  which  had  been 
theretofore  effected  by  individual  owners  on  their 
respective  shares. 

Upon  the  occasion  of  effecting  this  insurance 
with  Thomas  Hamilton,  a  memorandum  or  cer- 
tificate was  delivered  to  the  Respondent  William 
Mills,  by  the  Appellant  Thomas  Hamilton,  of  the 
tenor  following — 

"  Albion  Fire  and  Life  Office,  Glasgow,  4th 
"  July,  1820.— James  Dennistoun,  William  Mills, 


PATTISON 
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•^  Colin  Arrot,  James  Moffat,  John  T.  Alston,      1828. 

'^  Esquires,  as  a  committee  o(  management  for 

**  themselves  and  others,  having  this  day  effected 

*'  an  insurance  of  6000/.  with  the  undersigned, 

*'  on  behalf  of  the  Albion  Fire  and  Life  Insurance 

•*  Company  of  London,  on  the  property  specified 

"  in  the  check  corresponding  with  this  memo- 

"  randum ;  a  policy  will  be  forthwith  prepared  at 

'^  the  office  in  London,  for  the  said  insurance,  and 

"  such  policy  will  be  delivered  to  the  assured,  or 

**  to  his,  her,  or  their  order,  on  the  third  Monday 

**  in  the  ensuing  month,  or  on  any  subsequent 

"  day.       (Signed)    P.     Thomas  Hamilton, 

"  Agent  for  the  Company." 

The  proposed  insurance  being  accepted  by  the 
directors,  a  policy  of  insurance  was  made  and 
executed  in  London,  on  the  11th  of  September, 
1820,  containing  a  stipulation  that  the  insurance 
was  to  be  suspended,  and  remain  out  of  force 
during  the  time  the  boat  might  be  at  sea« 

The  policy  was  never  applied  for  by  the  Res- 
pondents until  after  the  loss  of  the  Robert  Bruce, 
but  it  was  transmitted  from  London  soon  after  it 
was  executed,  and  was  lying  in  the  office  of 
Thomas  Hamilton  at  Glasgow. 

In  June  1821,  the  Respondent  William  Mills, 
(in  the  name  and  on  the  behalf  of  himself,  and 
the  other  Respondents,)  renewed  for  another  year 
the  insurance  effected  on  the  Robert  Bruce  and 
the  Superb.  The  premium  was  paid  to  the 
Appellant  Thomas  Hamilton,  who  delivered  to 
the  Respondent  William  Mills,  a  memorandum 
or  certificate  in  the  following  terms,  subscribed 
by  the  Appellant  Warner  Phipps,  as  secretary  of 
the  Company. — 

N  x2 
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1828.  •'  Albion  Fire  and  Life  Office,  London,  Mid- 

^][J^1J^     "  summer,  1821. — Renewal  Certificate  on  Fire 


HILM. 


"  Policy,  No.  56,978,  insuring  6000/.  to  James 
"  Dennistoun,  William  Mills,  Colin  Anrot,  James 
''  Moffat,  and  John  Thomas  Alston,  Esquires." 

"  One  Year's  Premium £31  10 

Duty   ...' 9    0 


Total  Payment.  .£40  10 
4000/.  insured  with  Eagle  Com- V 
pany  per  Policy,    No.  61,725,  C    27    0 
Premium  and  Duty   y 


£67  10 

"  1821.— This  is  to  declare  that  the  above 

**  Policy  has  been  renewed,  and  that  the  insurance 

"  granted  thereby  will  continue  in  force  from  the 

''  24th  of  June,  1821,  to  the  24th  of  June,  1822. 

"  (Signed)    Warnee  Phipps,  Secretary." 

On  the  28th  of  August,  1821,  the  Robert  Bruce 

was  destroyed  by  fire  at  sea,  while  on  a  voyage 

from  Liverpool  to  Dublin. 

Application  was  then  made  by  the  Respondents 
at  the  office  of  the  Appellant  Thomas  Hamilton^ 
for  payment  of  the  sum  insured  on  the  Robert 
Bruce,  and  upon  that  claim  being  resisted  by  the 
Appellants,  the  Respondents  required  a  policy, 
framed  in  the  terms  in  which  they  contendecT  that 
it  ought  to  have  been  executed,  to  be  delivered 
to  them.  Upon  this  application,  a  policy  except- 
ing the  risk  of  loss  by  fire  at  sea,  was  tendered 
to  the  Respondents,  but  they  refused  to  accept 
it,  insisting  they  were  entitled  to  have  a  policy 
without  any  exception  of  risk  by  fire  while  the 
boat  might  be  at  sea,  and  upon  a  policy  of  that 
unlimited  nature  being  refused,  they  raised  their 
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action  against  the  Appellants  in  the  High  Court      1H28. 
of  Admiralty  in  Scotland,  concluding  that  the     ^][^J^^^ 
Defenders  ought,  and  should  be  decerned  and         ** 

^^  MILLS* 

ordained  conjunctly,  and  severally  by  decreet  of 
the  Judge  of  the  said  High  Court  of  Admiralty, 
immediately  to  furnish  and  deliver  to  the  Pursuers 
a  valid  and  effectual  policy  of  insurance  upon  the 
said  steam  boats  or  packets  for  the  said  sum  of 
6000/.  sterling,  and  that  for  the  period  of  one 
year  from  the  24th  day  of  June  then  last  1821, 
when  the  premium  therefor  was  paid,  and  con- 
taining in  the  said  policy,  the  usual  clauses,  and 
an  obligation  of  insurance  against  the  usual  risks 
as  before  specified,  and  among  others  an  insurance 
against  the  risk  of  damage  occasioned,  or  which 
might  be  occasioned,  to  the  said  steam  boats  or 
packets  by  fire,  at  any  time  and  any  where  during 
the  period  aforesaid  of  the  insurance,  and  whether 
such  policy  should  be  furnished  and  delivered  to 
the  Pursuers  or  not,  or  in  whatever  terms  they 
might  express  or  had  expressed  the  same,  they 
the  said  Defenders  should  be  decerned  and  or- 
dained by  decreet  foresaid,  conjunctly  and  seve- 
rally to  make  payment  to  the  Pursuers  of  the 
foresaid  sum  of  3000/.  sterling,  being  the  sum 
insured  upon  the  said  steam  boat  or  packet, 
Robert  Bruce,  with  lawful  interest,  &c. 

The  Appellants  put  in  defences  amounting  in 
substance  to  a  denial  that  they  had  ever  under- 
taken the  insurance  upon  the  terms  alleged,  and 
further  contending  that  such  an  undertaking  even 
if  made,  would  have  been  void  in  law  by  the 
operation  of  the  statute*  6  Geo.  I.  c.  18;  by  the 

♦  The  act  giving  a  monopoly  of  intnrance  to  the  Royal  Ex- 
change and  London  Assurance  Companies  which  is  repealed, 
so  far  as  relates  to  the  monopoly,  by  5  Geo.  IV.  c.  1 14. 


PATTI80N 

V. 

MILLS. 
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1828.  12th  section  of  which  act  it  was  enacted,  "  That 
'*  from  and  after  the  granting  or  making  of  the 
**  said  respective  charters  or  indentures  for  erect* 
**  ing  the  two  Corporations  before  mentioned,  and 
**  passing  the  same  under  the  said  Great  Seal, 
"  for  and  during  the  continuance  of  the  same 
''  Corporations  respectively,  or  either  of  them, 
**  all  other  Corporations  or  Bodies  Politic  before 
"  this  time  erected  or  established,  or  hereafter  to 
*'  be  erected  or  established,  whether  such  Corpo- 
'^  rations  or  Bodies  Politic,  or  any  of  them,  be 
**  sole  or  aggregate,  and  all  such  societies  and 
''  partnerships  as  now  are,  or  hereafter  shall  or 
"  may  be  entered  into  by  any  person  or  persons 
''  for  assuring  ships  or  merchandizes  at  sea,  or 
"  for  lending  money  upon  bottomry,  shall  by 
"  force  and  virtue  of  this  act  be  restrained  from 
"  granting,  signing,  or  underwriting,  any  policy 
''  or  policies  of  assurance,  or  making  any  con* 
"  tracts  for  assurance  of  or  upon  any  ship  or  ships, 
'*  goods  or  merchandizes  at  sea,  or  going  to  sea, 
**  and  from  lending  any  monies  by  way  of  bot- 
*'  tomry  as  aforesaid,  and  if  any  Corporation  or 
''  Body  Politic,  or  persons  acting  in  such  society 
*'  or  partnership,  (other  than  the  two  Corporations 
^'  intended  to  be  established  by  this  act,  or  one 
of  them,)  shall  presume  to  grant,  sign,  or 
underwrite,  after  the  24th  of  June,  1720,  any 
•'  such  policy  or  policies,  or  make  any  such  con- 
"  tract  or  contracts  for  assurance  of  or  upon  any 
^*  ship  or  ships,  goods  or  merchandizes  at  sea  or 
*'  going  to  sea,  or  take  or  agree  to  take  any  pre- 
*'  mium  or  other  reward  for  such  policy  or 
f  policies,  every  such  policy  and  policies  of 
''  assurance  of  or  upon  any  such  ship  or  ships. 
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•*  goods  or  merch&ndi2esi  ehtfl  be  ^o  ficto  void,  1828 
^*  ^nd  all  and  every  sum  and  sums  so  signed  ol: 
'^  underwritten  in  snoh  policy  or  policies  shall  be 
"  forfeited^  and  shall  and  may  be  recov^ed,  to 
**  wit,  one  moiety  thereof  to  the  use  of  His 
^'  Majesty,  his  heirs  and  successors)  tuad  the  other 
''  moiety  thereof  to  the  use  of  such  person  or 
*'  persons  as  will  inform  or  l^ue  for  the  same  in 
*'  any  of  His  Majesty's  Courts  of  Hecord  at 
**  Westminister,  in  which  action,  suit  or  infbrma^ 
'•  tion,  no  essoin,  protection,  privilege,  wager  of 
''  law,  or  more  than  one  imparlance  shall  be 
•*  granted  or  allowed.  And  if  any  Corporation 
''  or  Body  Politic,  or  persons  acting  in  such 
''  society  or  partnership  as  aforesaid,  other  than 
^*  the  two  Corporations  intended  to  be  established 
**  by  this  act,  or  one  of  them  shall  presume  to 
*'  lend,  or  agree  to  lend,  or  advance  by  them- 
''  selves,  or  any  others  on  their  behalf,  after  the 
"  said  24th  of  June,  1720,  any  money  by  way  of 
**  bottomry  as  aforesaid,  contrary  to  this  act,  the 
^*  bond  or  other  security  for  the  same  shall  be 
''  ipso  facto  void,  and  such  agreement  shall  be 
*'  adjudged  to  be  an  usurious  contract,  and  the 
**  offenders  therein  shall  suffer  as  in  cases  of 
^'  usury*  Nevertheless  it  is  intended  and  hereby 
•'  declared,  that  any  private  or  particular  person 
•'  or  persons  shall  be  at  liberty  to  write  or  under* 
*'  write  any  policies,  or  engage  himself  or  herself 
*'  in  any  assurances  of,  for,  or  upon  any  ship  or 
*'  ships,  goods  or  merchandizes  at  sea  or  going  to 
••  sea,  or  may  lend  money  by  way  of  bottomry  as 
'•  aforesaid,  as  fully  and  beneficially  as  if  this  act 
''  had  never  been  made,  so  as  the  same  be  not 
♦'  upon  the  account  or  risque  of  a  Corporation  or 
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1828.      '«  Body  Politic,  or  upon  the  account  or  risque  of 
^^^g^jf     "  persons  acting  in  a  society  or  partnership  for 
^*         **  that  purpose  as  aforesaid :   any  thing  herein 
V  contained  to  the  contrary  notwithstanding." 

The  Judge  Admiral  by  an  interlocutor  bearing 
date  the  16th  of  May,  1822,  repelled  the  defence 
founded  on  the  statute  6  Geo.  I.  c.  18;  but  sub- 
sequently on  advising  a  petition  for  the  Appel- 
lants, the  Judge  Admiral  superseded  consideration 
of  the  defence  on  the  statute.  The  Judge  Admiral 
afterwards  assoilzied  the  Appellants  from  the 
action,  on  the  ground  that  the  insurance  under- 
taken by  the  Appellants  did  not  extend  to  loss 
at  sea,  but  he  found  the  Appellants  entitled  to 
no  costs. 

The  case  was  thereupon  removed  into  the 
Court  of  Session  by  mutual  process  of  reduction 
of  the  decree  of  the  Judge  of  the  High  Court  of 
Admiralty — the  Appellants  insisting  they  were 
entitled  to  costs — the  Respondents  that  judgment 
ought  to  have  been  given  for  them  (the  Respon- 
dents,)^— and  the  Respondents'  summons  of  reduc- 
tion, after  praying  that  the. Judge  Admiral's 
interiocutors  against  them  should  be  reduced; 
retracted,  rescinded,  cassed,  annulled,  decerned 
and  declared  null,  &c.  concluded  (in  the  same 
terms  as  the  process  in  the  Admiralty  Court,) 
that  the  Defenders  (Appellants)  ought  to  be 
decerned  and  ordained  to  deliver  a  policy  for 
a  year  from  the  24th  of  June,  1821,  without  any 
exception  of  risk  by  fire  at  sea,  and  whether  such 
policy  should  be  so  delivered  or  not,  that  they 
ought  to  be  decreed  and  ordered  to  pay  the  sum 
stated  to  be^  insured,  viz.  3000/.  with  costs,  &c. 
Memorials  and  condescendences  and  revised 
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condescendences  were  presented  and  put  in  on  j^^^\ 
each  side.  In  the  memorial  for  the  Appellants, 
they  stated  the  act  of  6  Geo.  I.  c.  18,  as  incapaci- 
tating them  from  undertaking  an  insurance  against 
loss  at  sea,  and  relied .  also  on  circumstances 
before  referred  to,  and  other  particulars,  as  shew- 
ing that  in  point  of  fact  they  had  not  undertaken 
an  insurance  against  such  a  loss. 

The  memorial  and  condescendence  presented  and 
put  in  on  the  part  of  the  Pursuers,  (Respondents) 
set  forth  a  variety  of  matters  with  a  view  of 
proving  that  when  they  effected  their  insurance 
on  the  Robert  Bruce,  they  supposed  they  were 
-effecting  an  absolute  insurance  without  exception 
of  sea  risk. 

On  the  13th  of  May,  1826,  the  second  division 
of  the .  Court  of  Session  pronounced  a  special 
interlocutor,  by  which  **  having  resumed  con- 
**  sideratioh  of  the  conjoined  actions  and  pro- 
<<  ceedings  therein,  with  the  condeteendences, 
''  revised  condescendences,  and  answers  for 
'VThomas  Hamilton,  they  remitted  the  actions 
**  to  the  Jury  Court,  to  be  there  proceeded  with 
**  according  to  the  statute.*' 

The  following  issue  was  adjusted  by  the  Jury 
Court  for  the  trial  of  the  cause,  which  was 
directed  to  be  tried  at  Glasgow. 
.  '<  It  being  admitted  that  on  the  27th  or  28th 
'*  days  of  August,  1821,  the  steam  vessel  called 
^'  the  Robert  Bruce,  the  property  of  the  Pursuers, 
''was  destroyed  by  fire  while  at  sea,  on  her 
"  voyage  betwixt  Liverpool  and  Dublin;  whether 
''  the  Defenders  promised  and  agreed  to  insure 
^*  the  Pursuers  to  the  extent  of  3000/.  or  about 
^'  that  sum,  from  loss  and  damage  which  might 
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1828.      <«  be  caused  by  fire  to  the  said    steam  vessel 

r^trosoif     **  while  at  sea  as  aforesaid ;    and  whether  the 

^'         **  Defenders  have  failed  to  perform  the  said  pro*- 

'^  mise  and  agreement  to  the  loss  and  damage  of  the 

*'  Pursuers.     Damages  laid  at  8000/.  (Signed) 

**  William  Adam,  Lord  Chief  Commissioner/' 

The  issue  was  tried  before  the  Lord  Chief 
Commissioner,  at  Glasgow,  on  the  20th  day  of 
September,  1826,  when  a  general  verdict  was 
.  found  for  the  Pursuers,  subject  to  a  bill  of 
exceptions,  which  after  stating  the  issue,  kc, 
proceeded  thus:  And,  upon  the  trial  of  the  said 
issue,  the  counsel  learned  in  the  law  for  the  said 
Pursuers,  to  maintain  and  prove  his  case  under 
the  said  issue,  did  offer  to  give  in  evidence,  cer^* 
tain  certificates  or  receipts,  being  eight  in  number, 
the  same  having  been  formerly  given  by  the  said 
Thomas  Hamilton,  as  such  agent  as  aforesaid,  to 
the  several  individuals  (whereof  six  only  are 
parties  to  the  present  action)  on  occasion  of  those 
eight  individuals  effecting  each  one  a  several 
insurance  with  the  said  Company  upon  his  several 
share  and  interest  in  the  said  ship,  for  the  year 
from  the  14th  of  August,  1819,  to  the  29th  of 
September,  1820;  of  which  said  certificates  or 
receipts,  one  was  and  is  in  the  following  or  similar 
terms :  '*  Albion  Fire  and  Life  and  Office,  Olas* 
"gow,  14th  of  August,  1819.  William  Mills,  Esq. 
"  having  this  day  effected  an  insurance  of  200/. 
*'  with  the  undersigned,  on  behalf  of  the  Albion 
^'  Fire  and  Life  Insurance  Company  of  London, 
^*  on  the  property  specified  in  the  check  corres- 
^'  ponding  with  this  memorandum,  a  policy  wiM 
"  be  forthwith  prepared  at  the  office  in  London 
i'  for  the  said  insurance,  and  such  policy  will  be 
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"  Insured  up  to  the  29th  of  September,  1820." 
And  on  the  back  of  which  said  certificate  or 
receipt  there  was  and  is  the  following  indorse- 
ment: 

**  This  receipt  insures,  viz.  on  the  Robert 
^*  Bruce  steam-boat,  at  present  plying  between 
*'  Glasgow  and  Liverpool,  200/. 

"  (Signed)  P.  Thos.  Hamilton,  R.M/' 
And  the  remainder  of  which  said  certificates 
or  receipts,  so  ofi'ered  in  evidence  as  aforesaid, 
were  and  are  in  the  same  or  similar  terms.  And 
the  said  Counsel  for  the  said  Pursuers,  in  further 
maintenance  of  the  said  issue  on  the  part  of  the 
said  pursuers,  did  further  tender  and  offer  in 
evidence  a  letter,  dated  the  31  si  of  August,  18 19, 
from  the  said  Thomas  Hamilton,  the  said  Defen- 
der, and  agent  for  the  said  Company  at  Glasgow, 
to  Warner  Phipps,  Esq.  London,  secretary  to  the 
said  Albion  Fire  and  Life  Insurance  Company  of 
London,  Defenders  aforesaid,  and  a  letter  in 
answer  thereto,  from  the  said  Warner  Phipp9, 
dated  the  8d  of  September,  1819,  to  the  said 
Thomas  Hamilton,  respectively  written  and  sent 
on  occasion  of  effecting  the  said  insurance  referred 
to  in  the  said  certificate:  From  which  said  letters: 
the  Counsel  for  the  Pursuers  proposed  to  offer. in 


ON    AVPKALS   AND    WHITS   OF   £RilOR.  529 

^'  delivered  to  the  assured,  or  to  his,  her,  or  their      1828. 
"  order,  on  the  third  Monday  in  the  ensuing     ,^]J^^!J^ 
'•  month,  or  on  any  subsequent  day.  ^^^^ 

"(Signed)      Pr.   Thos.  Hamilton,   Agent  for 
"  the  Company,  Robbrt  Mitchell." 

"Premium £1    4    6 

"  Duty 0    7    0 
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1828.^  evidence  as  aforesaid  excerpts  in  the  terms 
following;  that  is  to  say:  ''  I  have  this  day  sent, 
''  per  mail-coach,  a  parcel  containing  commission 
''  account  and  account-current;  and  inclosed  you 
"  will  receive  bills  for  the  balance  at  the  credit 
*'  of  the  Company,  amount  1215/.  6^.  6d. 

**  The  parcel  contains  also  twenty  fire  orders, 
'^  fire  renewal  sheet  for  August,  Midsummer,  and 
**  life  renewal  sheet  for  August,  amount  to  the 
*'  credit  of  the  Company,  as  noted  below;  also 
"  order  on  Eagle  Company  for  8/.  10*. 

''  I  am  not  disposed  to  think  that  the  insurers 
'^  of  the  Robert  Bruce  steam-boat,  as  per  fire- 
''  orders  No.  14.  to  22,  inclusive,  excepting 
"  No.  21,  will  be  satisfied  with  the  introduction 
"  of  the  clause,  '  but  not  while  the  same  shall  be 
''  at  sea.'  I  think  that,  in  addition  to  the  rivers, 
''  the  channel  ought  to  be  admitted,  as  this  vessel 

V  is  expressly  to  ply  between  Clyde  and  Liver- 
•*  pool,  and  will  be  a  great  part  of  her  time  in 
"  the  channel." 

•/And  which  said  answer  of  the  said  Warner 
Phipps,  was  ofi*ered  in  evidence  as  aforesaid,  and 
is  in  the  terms  following,  that  is  to  say : 

''In  answer  to  your  remarks  respecting  the 
'^  clause  which  exempts  the  Company  from  loss 
''  on  steam-boats  while  at  sea,  I  have  to  state  that 
"  it  is  a  point  in  which  we  have  no  choice.  The 
''  Royal  Exchange  and  the  London  Assurance  are 

V  the  only  Companies  which  have  a  right,  ^as 

V  Companies,  to  undertake  insurances  on  vessels 
''while  at  sea,  and  no  other  Company  can  law- 
"  fully  undertake  such  risk.  If,  therefore,  the 
"  Proprietors  of  the  Robert  Bruce  are  not  con- 
"  tent  to  hold  our  policies  with  the  exception 
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•*  complained  of,  I  will  thank  you  to  advise  me,     ,^^ 
**  and  we  shall  then,    of  course,   consider  the 
*^  insurance  not  to  be  renewed  after  the  present/' 

To  the  admissibility  of  all  which  certificates 
and  letters,  or  excerpts  therefrom,  being  givea  in 
evidence,  the  Counsel  learned  in  the  law  for  the 
said  Defenders  did  object,  as  not  legal  or  compe- 
tent matter  to  be  given  in  evidence  in  maintenance 
of  the  issue  on  the  part  of  the  said  Pursuers. 
But  the  said  Lord  Chief  Commissioner  did  then 
and  there  deliver  it  as  his  opinion,  that  the  cer- 
tificates and  letters  were  legal  and  competent 
evidence  in  maintenance  of  said  issue ;  and  did 
allow  the  same  to  be  produced,  and  given  in 
evidence  on  the  part  of  the  said  Pursuers.  And 
the  said  Counsel  for  the  said  Pursuers,  in  mainte- 
nance of  the  said  issue,  did  propose  to  give  in 
evidence  a  certificate  and  receipt  dated  the  4th  of 
Jiily,  1820,  granted  by  the  said  Thomas  Hamil- 
ton, agent  as  aforesaid,  at  the  time  of  receiving  the 
order  to  obtain  a  policy  of  insurance  from  the 
said  Company  on  the  said  steam  vessel ;,  w^ich 
said  certificate  was  and  is  in  the  terms  following, 
that  is  to  say : 

"  Albion  Fire  and  Life  Office,— Glasgow,  4th 
"of  July,  1820.  —  James  Dennistoun,  William 
"  Mills,  Colin  Arrott,  James  Moffat,  and  John  T; 
**  Alston,  Esqrs.  as  a  committee  of  management, 
"  for  themselves  and  others ;  having  this  day 
"  effected  an  insurance  of  6000/.  with  the  under- 
"  signed,  on  behalf  of  the  Albion  Fire  and  Life 
**  Insurance  Company  of  London,  on  the  property 
"  specified  in  the  cheek  corresponding  with  this 
"  memorandum,  a  policy  will  be  forthwith  pre- 
*^  pared  at  the   office  in  London  for  the  said 
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^  MJaa^     '*  insurance,  and  such  policy  will  be  delivered  to 
''  to  the  assured,  or  to  his,  her,  or  their  order,  on 
j;^       **  ^®  ^^^  Monday  in  the  ensuing  month,  or  on 
'*  any  subsequent  day. 

*'  (Signed)     F.  Thokas  Hamilton,  Agent  for 
**  the  Company,  Robert  Mitchell. 

"Premium,... £31    10    0 

"Duty    9     0    0 


£40  10  0'* 
And  tibe  said  Counsel  for  the  said  Pursuers,  in 
further  maintenance  of  the  said  issue,  on  the  part 
of  the  said  Pursuers,  proposed  to  give  in  evidence 
a  policy  of  insurance,  of  date  the  11th  of  Sep-* 
tember,  1820,  numbered  56,978,  made  by  the  said 
office  in  pursuance  of  the  said  last  mentioned 
certificate  or  receipt ;  and  which  policy  of  in.- 
surance  was  and  is  in  the  following  terms : 

"  Wheareas  James  Dennistoun,  William  Mills, 
"  Colin  Arrott,  James  Moffat,  and  John  T.Alston, 
"  Esqrs.  of  Glasgow,  as  a  committee  of  manage* 
"  me&t,  for  themselves  and  others,  have  paid  to 
"  the  Albion  Fire  and  Life  Insurance  Company  of 
''  London,  the  sums  above  stated  to  have  been 
**  received  on  the  grant  of  this  policy,  for  pre- 
**  mium  and  duty,  and  have  agreed  and  conditioned 
*'  to  pay,  or  cause  to  be  paid  to  the  said  Company, 
'*  from  time  to  time,  at  its  house  in  New  Bridge 
^'  Street,  Londcm,  or  to  some  one  of  its  accredited 
''  agents,  the  sums  above  stated  to  be  in  future 
•'due,  for  the  renewal  or  continuance  of  this 
•'  policy,  at  the  period  or  periods  also  above 
**  stated.  Now,  be  it  hereby  known,  that  from 
"  the  30th  day  of  June,  1820,  and  so  long  as 
f'  such  future  payments  so  conditioned  to  be  madcf 
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'<  shall  be  made,  and  the  directors  of  the  said      1838. 

"  Company  for  the  time  being,  shall  agree  to 

'*  accept  such  payments ;  the  capital  stock>  and 

''  the  funds  of  the  said  Company,  shall  be  sub^ 

''  ject  and  liable  to  pay,  and  make  good  to  the 

**  person  or  persons   abovemeiktioned,  and  by 

*'  whom  such  payment  is  so  acknowledged  to 

«<  have  been  made,  or  to  hi$»  her,  or  their  heirs, 

''executors^  or  admixustrators,  all  such  loss  or 

*'  damage,  as  the  said  person  or  persons  so  assured 

**  shall  suffer  by  fiure  on  the  property  herein  after 

«<  described^,  not  exceeding  in  the  whole  the  sum 

'*  of  60001.  sterling,  and  not  exceeding  in  any 

''  case^  the  sum  which  shall  be  specifically  stated 

"  against  the  property  herein  after  described ; 

''  that  is  tasay,  3000/*  on  the  steam  boat '  Robert 

''  Bruce,'  including  machin^y  and  apparatus  be* 

**  longing  thereto,  now  plying  as  a  passage  boat 

''  between  the  Clyde  and  Liverpool,  and  3000/. 

''  on  the  steam  boat  '  Superb,'  including  ma- 

**  chinery  and  apparatus  belonging  thereto,  and 

''  now  plyii^  aa  a  passage  boat  between,  the 

''  Clyde  ajxd  Liverpool. — N.B.  It  is  agreed  that 

''  the  said  boats  shall  have  liberty  to  lie  or  ply  in 

^*  any  port,  harbour,  river,  dock,,  or  navigable 

<'  canal  in  the  United  Kingdom  of  Great  Britain 

'*  and  Ireland,  but  that  the  insurance  by  this 

<<  policy  shall  be  suspended,  and  remain  out  of 

**  force,  as  regards  either  of  the  said  boats,  during 

^*  the  tune  she  may  be  at  sea.-^1600/.  are  insured 

^*  on  each  of  the  above  mentioned  steam  boata^ 

"  wi^  the  Eagle  Insurance  Company." 

''  Memorandum, — It  being  the  intention  of  this 
"  Company,  that  only  one  of  its  policies  shall  be 
y  in  force  at  any  one  tirne^  in  favour  of  the  sasie 
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1828.^  "  person  or  persons  on  the  same  property,  it  is 
^'  declared,  in  the  case  of  any  former  insurance 
'^  having  been  granted  by  the  Company  to  the 
"  person  or  persons  herein  named,  on  the  property 
"  above  described,  that  this  policy  shall  not  take 
**  effect,  until  such  former  insurance  shall  have 
"  ceased,  or  shall  be  given  up.  The  unexpired 
"  value  of  former  policies  may  be  at  all  times  re- 
"  ceived  in  aid  of  new  insurance.  It  is  farther 
•*  expressly  declared,  that  this  policy  shall  be 
'*  valid  only  on  the  coiidition  of  the  former  poli- 
"  cies  of  the  said  Company,  No.  64,600,  54,601, 
"54,602, 54,603,  54,604,  54,605,  54,606,  54,608, 
''  54,611,  and  55,107,  being  held  to  be  cancelled 
**  and  made  void.*' 

And  it  was  further  proposed  by  the  Counsel  for 
the  said  Pursuers,  to  prove,  in  support  of  the 
said  issue,  that  the  said  policy  of  insurance  was 
not  transmitted  by  the  said  Defenders,  the  Albion 
Company,  to  the  said  Defender  Thomas  Hamilton, 
their  agent,  until  the  month  of  December,  1820; 
and  that  the  said  policy,  regularly  executed,  was 
then  transmitted  to  Glasgow,  to  the  said  Thomas 
Hamilton,  in  pursuance  of  the  said  order  of  in- 
surance, and  was,  at  the  date  aforesaid,  in  said 
office  at  Glasgow,  ready  for  delivery,  and  that 
the  same  was  not  sent  for  by  the  said  Pursuers ; 
nor  did  the  said  Thomas  Hamilton  send  the  said 
policy  to  the  Pursuers,  but  that  it  remained  in 
the  office  of  the  said  Thomas  Hamilton,  and  was 
not  delivered  prior  to  the  loss  of  the  said  vessel, 
but  offered,  when  demanded,  under  protest,  on 
3d  September,  1821. 

And  the  said  Counsel  for  the  Pursuers  did  fur- 
ther, in  order  to  maintain  the  said  issue,  giv€  in 


£67     10 
"  This  is  to  declare,  that  the  above  policy  has 
**  been  renewed,  and  that  the  insurance  granted 
"  thereby,  will  continue  in  force  from  the  24th 
"  June,  1821,  to  the  24th  June,  1822/' 

"  (Signed)  Warner  Phipps,  Secretary." 
And  the  said  counsel  for  the  said  pursuers,  in 
further  maintenance  of  the  said*  issue  on  their 
part,  did  propose  and  offer  to  give  in  evidence, 
by  Peter  Gillies,  clerk  of  the  said  pursuer  Wil- 
liam Mills,  that  in  the  month  of  June  or  July 
1820,  and  in  July  1821,  conversations  took  place 
in  his,  the  witness's,  presence,  between  the  said 
William  Mills,  acting  for  himself,  and  as  the 
agent  and  manager  for  the  other  pursuers,  and 
Robert  Mitchell,  clerk  of  the  said  Thomas  Hamil- 
ton, defender,  he  the  said  Robert  Mitchell  acting 
for  the  said  Robert  Hamilton  in  the  insurance  in 
question,  that  the  said  conversations  related  to 

VOL  II.  o  o 
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evidence  a  certificate  or  receipt,  dated  London,       1828. 
Midsummer,    1821,  given  by  the  said  Thomas     p'^JIJIi^J^ 
Hamilton  to  the  said  William  Mills ;  which  said         *• 
certificate  or  receipt  was  and  is  in  the  following 
terms;  that  is  to  say:  "Albion  Fire  and   Life 
"  Office,  London,  Midsummer,  1821, — Renewal 
•*  certificate  on  fire  policy  No.  66,978,  insuring 
"  6000/.   to  James  Dennistoun,   William  Mills, 
"  Colin  Arrott,  James  Moffat,  and  John  T.  Alston, 
'*  Esquires/* 

•'  One  year's  premium,  31/.  10s.  >  ^aq     iq 
duty  9/.  total  payment > 

'*4000/-  insured  with  the  Eagle  ^ 
Company,    per     policy    No.>-  £27      0 
61,725,  premium  and  duty    . .  ) 
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1828.  the  terms  or  conditions  of  the  aforesaid  proposal 
to  insure,  and  to  renew  the  insurance  on  the  said 
«•  Robert  Bruce  steam-boat,  for  the  year  from  the 
24th  day  of  June,  1820,  to  the  24th  day  of  June, 
1821,  and  from  June  1821  for  another  year ;  and 
that  in  the  said  conversations  no  allusion  was 
made  by  the  said  Robert  Mitchell  as  to  the  risk 
being  limited  in  any  way  on  the  said  Robert 
Bruce  steam-boat. 

And  in  further  maintenance  of  the  issue  afore- 
said, and  for  the  purpose  also  aforesaid,  the  said 
counsel  for  the  said  pursuers  did  further  offer  to 
give  in  evidence,  by  the  testimony  of  the  said 
Peter  Gillies,  that  a  certain  other  conversation 
was  had,  in  his  presence,  in  July  1821,  between 
the  said  William  Mills  and  the  said  Robert 
Mitchell,  acting  as  aforesaid,  viz.  that  at  the  time 
when  the  said  certificate  of  renewal  was  so  given 
as  aforesaid,  and  that  in  such  last-mentioned  con- 
versation nothing  was  said  about  a  limitation  of 
the  insurance  as  to  sea  risk.  To  the  admissi- 
bility of  which  said  evidence  respecting  the  said 
conversations,  the  counsel  of  the  said  defenders 
did  then  and  there  object,  as  not  legal  or  com- 
petent evidence  in  maintenance  of  the  said  issue 
on  the  part  of  the  said  pursuers.  But  the  said 
Lord  Chief  Commissioner  did  then  and  there 
deliver  it  as  his  opinion  that  the  same  was  legal 
and  competent  evidence  to  maintain  the  said 
issue;  and  the  same  evidence  was  accordingly 
then  and  there  admitted  and  received  on  the  part 
of  the  said  pursuers.  And  the  said  counsel  for 
the  said  pursuers,  in  further  maintenance  of  the 
said  issue,  did  further  propose  and  offer  to  give 
in  evidence^  that  the  premium  paid  to  the  Albion 
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Fire  and  Life  Insurance  Company,  for  insuring  1828 
steam-vessels  against  risk  of  fire  at  sea,  was 
10*,  6d.  per  cent,  which  was  equal  to  the  rate  of 
premium  proved  to  have  been  paid  in  certain  other 
cases  for  such  insurance  at  the  time  of  ordering 
the  insurance  in  question.  To  the  admissibility 
of  which  said  evidence,  the  said  counsel  for  the 
said  defenders  did  then  and  there  object.  .And 
the  said  counsel  for  the  said  pursuers  did  further 
propose  to  give  in  evidence,  that  the  practice  of 
agents  in  Glasgow  for  English  and  Scottish  in- 
surance companies,  including  the  agents  for' the 
defenders,  the  Albion  Company,  is,  to  send  the 
policies  effected  at  those  offices  to  the  assured, 
as  evidence  to  shew,  that  it  was  in  like  manner  the 
duty  of  the  said  defenders,  the  said  Albion  Com- 
pany, or  of  the  said  Thomas  Hamilton,  as  their 
agent,  to  have, sent  the  said  policies  so  effected 
with  them  as  aforesaid  to  the  said  assured.  To 
the  admissibility  of  which  said  evidence  the  said 
counsel  for  the  said  defenders  did  then  and  there 
in  like  manner  object,  as  not  being  legal  or  com- 
petent evidence  on  the  part  of  the  said  pursuers 
in  maintenance  of  the  said  issue.  But  the  said 
Lord  Chief  Commissioner  did  then  and  there 
deliver  it  as  his  opinion,  that  the  said  several 
matters  so  proposed  and  tendered  in  evidence  for 
the  purposes  aforesaid,  and  so  objected  to  as 
aforesaid,  were  fit  and  competent  to  be  given  in 
evidence  under  the  said  issue:  and  then  and 
there  allowed  the  same  to  be,  and  the  same  were 
accordingly  given  in  evidence  in  that  behalf. 
And  the  said  counsel  for  the  said  defenders  did 
then  a»d  there  insist,  before  the  said  Lord  Chief 
Commissioner,  that  all  the  said  parole  evidence 
f  o  o  2 
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1828.  SO  allowed  to  be  given,  and  the  certificates  and 
letters,  or  excerpts  thereof,  so  allowed,  to  be 
produced  and  read  on  the  part  of  the  said  pur- 
suers, and  so  objected  to  by  the  said  counsel  for 
the  said  defenders,  should  not  have  been  left  to 
the  Jury,  or  referred  to  their  consideration,  be- 
cause the  aforesaid  parole  and  written  evidence 
admitted  to  be  given  as  aforesaid,  was  not  evi- 
dence admissible  in  law  to  maintain  the  case 
under  the  said  issue. 

And  the  said  counsel  for  the  said  defenders  did 
then  and  there  request  the  said  Lord  Chief  Com- 
missioner so  to  direct  the  said  Jury;  but  his 
Lordship  did  then  and  there  deliver  it  as  his 
opinion  to  the  said  Jury,  that  they  might  and 
ought  to  consider  the  same  as  legal  evidence  to 
be  weighed  by  them  in  considering  the  agree- 
ment and  promise,  and  failute  of  performance  of 
the  same,  in  the  said  issue  contained. 

And  it  was  then  and  there  admitted,  by  and  on 
the  part  as  well  of  the  said  pursuers  as  of  the 
said  defenders,  that  the  said  Albion  Fire  and  Life 
Insurance  Company,  during  all  the  time  herein 
mentioned,  was  a  certain  company  carrying  on 
the  business  of  insurers  against  loss  by  fire  at 
London,  and  that  the  said  several  defenders,  (ex- 
cepting the  said  Thomas  Hamilton,  the  agent  at 
Glasgow  of  the  said  company,)  were  respectively 
resident  in  London;  that  the  said  company,  by 
means  of  agents  in  Scotland  and  elsewhere,  was 
and  is  in  the  habit  of  insuring  property  in  those 
places  respectively;  but  that  all  the  instruments 
of  policies  of  insurance  hereinbefore  insisted  upon, 
made  and  entered  into  by  the  said  company, 
were  executed  by  or  on  the  part  of  the  said  com- 
pany in  London,  and  not  elsewhere. 
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And  the  said  counsel  for  the  said  defenders  did  1828. 
then  and  there  also  insist,  before  the  said  Lord  ^!^^^^  • 
Chief  Commissioner,  that  even  if  legal  and  com-  «• 
petent  evidence  had  been  given  before  the  said 
Jury,  whereby  to  prove  that  the  said  defenders 
(the  said  Albion  Company)  did  promise  and 
agree,  as  in  the  said  issue  mentioned, — still  that, 
by  a  certain  act  of  Parliament  made  and  passed 
in  the  sixth  year  of  the  reign  of  King  George  the 
First,  entituled  '  An  act  for  better  securing,'  &c. 
such  promise  and  agreement  would  be  illegal 
and  void,  and  that  the  said  pursuers  could  not 
maintain  any  action  thereon,  and  that  the  said 
Jury  should  be  directed  to  find  a  verdict  for  the 
defenders.  But  the  said  Lord  Chief  Commis- 
sioner did  nevertheless  direct  the  said  jury,  if 
they  were  satisfied  that  the  evidence  admitted  to 
be  given  on  the  part  of  the  pursuers  was  suffi- 
cient to  support  the  said  promise  and  agreement 
in  the  said  issue  mentioned,  that  they  should 
find  a  verdict  for  the  said  pursuers ;  whereupon 
the  counsel  for  the  defenders  did  tender  their 
exceptions  to  the  said  direction,  and  did  insist, 
that,  under  the  provision  of  the  said  statute,  the 
pursuers  could  not  maintain  the  said  action,  and, 
therefore,  the  said  Jury  should  have  been  directed 
to  find  a  verdict  for  the  defenders. 

The  said  counsel  for  the  defenders  did  also 
then  and  there  submit,  and  humbly  insist  before 
the  said  Lord  Chief  Commissioner,  that  if  the 
said  evidence  were  sufficient  to  warrant  the  Jury 
in  finding  a  verdict  for  the  said  pursuers, — still 
that  the  said  Jury  should  not  be  directed  to  find 
a  general  verdict  against  all  the  defenders,  but 
only  against  the  said  Albion  Company,  the  prin< 
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cipalsj  or  else  against  the  said  Thomas  Hamilton, 
the  agent;  and  then  and  there  requested  the  said 
Lord  Chief  Commissioner  so  to  direct  the  said 
Jury,  But  he,  the  said  Lord  Chief  Commis- 
sioner, did,  then  and  there,  deliver  it  as  his 
opinion,  to  the  said  Jury,  that,  if  their  verdict 
should  be  in  favour  of  the  pursuers,  to  find 
against  all  the  defenders  generally ;  to  which  the 
counsel  for  the  defenders  ^cepted,  insisting  that 
the  Jury  should  have  been  directed  to  find  either 
against  the  Albion  Insurance  Company,  or 
against  Thomas  Hamilton,  as  aforesaid. 

And  the  said  Jury  then  and  there  delivered 
their  verdict  in  favour  of  the  pursuers^  and 
against  all  the  defenders ;  but  the  counsel  for  the 
defenders  insisted  that  the  verdict  should  have 
been  in  favour  of  the  defenders,  inasmuch  as  the 
said  several  matters  admitted  to  be  given  in 
evidence  under  the  said  issue  were  not  in  law 
admissible,  and  ought  not  to  have  been  referred 
to  the  consideration  of  the  said  Jury ;  and  that 
the  several  other  matters  herein  before  set  forth, 
as  admitted  and  given  in  evidence  respecting  the 
residence  of  the  said  Albion  Insurance  Company, 
the  defenders,  in  respect  to  the  execution  of  all 
the  said  instruments  and  policies  of  insurance, 
were  a  bar  to  the  said  action,  by  virtue  of  the 
statute  of  the  6th  Geo.  I,  herein  before-men- 
tioned: and  farther,  that  the  said  Jury  should 
not  have  been  directed  to  find  a  verdict  against 
all  the  defenders.  And  the  said  counsel  for  the 
said  defenders,  did  th^i  and  there  propose  the 
aforesaid  exceptions  to  the  directions  aforesaid  of 
the  said  Lord  Chief  Commissioner,  and  did  request 
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him  to  sign  the  said  Bill  of  Exceptions  according      1828. 
to  the  form  of  the  statute  in  such  case  made  and    ^^^^^!^  . 
provided;  and  thereupon  the  said  Lord  Chief      ^^^^ 
Commissioner  did  sign  the  said  Bill  of  Excep- 
tions, on  the  21st  day  of  June,   1827,  in  the 
eighth  year  of  the  reign  of  his  present  Majesty. 

The  Jury  found  the  issue  in  the  affirmative, 
and  returned  a  general  verdict  for  the  Pursuers 
(Respondents)  against  all  the  Defenders  (Ap- 
pellants). 

The  exceptions  taken  by  the  Appellants'  coun- 
sel were  put  in  the  form  of  a  Bill,  as  herein- 
before set  forth,  which  was  afterwards  duly 
signed  by  the  Lord  Chief  Commissioner  accord- 
ing to  the  statute. 

The  Bill  of  exceptions,  having  been  allowed 
and  remitted  to  the  Second  Division  of  the  Court 
of  Session,  came  on  to  be  argued  before  the 
Court  on  the  11th  July,  1827,  when  the  excep- 
tions were  disallowed  by  the  Court,  who  then 
pronounced  the  following  Interlocutor : — ''  The 
*'  Lords  having  heard  counsel  for  the  parties  in 
*•  terms  of  their  former  deliverance,  disallow  the 
''  exceptions,  and  declare  the  verdict  final  and 
'*  conclusive  in  terms  of  the  statute ;  find  the 
'*  Pursuers  entitled  to  the  expence  of  this  dis- 
"  cussion ;  allow  an  account  thereof  to  be  put  in, 
"  and  remit  the  same  when  lodged  to  the  Auditor 
"  of  Court  to  tax  and  to  report,  reserving  all 
'^  other  questions  of  expences." 

This  is  one  of  the  Interlocutors  against  which 
the  present  appeal  was  instituted. 

On  the  22d  of  December,  1827,  the  Court  by 
Interlocutor  approved  of  the  Auditor's  account 
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1828.      of  expences,  by  which  the  Pursuers  (Respoo- 
dents)  costs  were  taxed  at  67/.  18^.  Id. 
^'  This  Interlocutor  is  also  included  in  the  appeal. 

The  Appellants  then  moved  the  Court  of  Ses- 
sion to  pronounce  judgment  upon  the  defence 
raised  by  them  under  the  Statute  6  Geo.  I,  cap. 
18,  which  on  the  discussion  of  the  Bill  of  Ex- 
ceptions they  had  considered  to  be  a  question 
not  properly  raised  at  the  trial,  but  reserved  for 
the  consideration  of  the  Court  of  Session  after 
the  remit  to  the  Jury  Court  was  exhausted  by  the 
trial  of  the  question.  After  hearing  the  counsel 
for  both  parties,  the  Court,  on  the  20th  of  De- 
cember, 1827,  appointed  the  parties  to  give  in 
mutual  cases.  On  the  22d  of  January,  1828, 
the  Court  pronounced  the  following  Interlocutor, 
repelling  the  defence  raised  under  the  Statute  of 
6th  Geo.  I,  and  finding  the  Appellants  liable  to 
the  payment,  not  only  of  the  sum  insured,  but 
also  of  interest  thereon  from  the  time  of  the 
loss. 

**  Having  resumed  consideration  of  these  con- 
**  joined  actions  of  reduction,  and  advised  the 
*'  same  with  the  verdict  of  the  jury  award  of  Mr. 
*'  Thomas  Robertson,  referred  to  and  produced ; 
''  and  having  also  advised  the  mutual  cases  for 
''  the  parties  on  the  defence  in  law,  founded  on 
"  the  Act  6th  Geo.  I,  cap.  18,  which  was  re- 
"  served  by  the  Judge  Admiral ;  and  having  now 
"  heard  counsel  thereon : — in  respect  the  in- 
"  surance  in  question  is  an  insurance  against  the 
*'  risk  of  fire  on  a  Steam  Vessel,  which  is  not  a 
''  marine  insurance  contemplated  by  the  said 
"  Act:  the  Lords,  in  the  action  of  reduction,  and 
*'  for  payment  at  the  instance  of  William  Mills 
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''  and  others,  find  that  the  statute  founded  on       18%« 

"  does  not  apply  to  this  case,  repel  the  defence     ^^^^^ 

"  founded  on  the  said  statute,   as  well  as  the       ^^^^ 

''  other  defences  to  the  said  action,  and  reduce, 

**  decern,   and  *  declare  in  terms  of  the  reduc- 

''  tive  conclusions  of  the  libel,  and  in  respect  of 

''  the  said  verdict  and  award  find  the  defenders, 

"  conjunctly  and  severally,  liable  to  the  Pursuers 

'[  in  damages,  modify  the  same  to  the  sum  of 

"3000/.  and  decern  for  payment  thereof  with 

''  interest  thereon  in  terms  of  the  libel ;  and  in 

"  the  action  of  reduction  at  the  instance  of  the 

''  Albion  Fire  and  Life  Insurance  Company,  sus- 

''  tain  the  defences,  assoilzie  the  defenders  and 

''.decern:  find  the  Albion  Fire    and    Life  In- 

''  surance  Company  and  the  defender,  Thomas 

''  Hamilton,  conjunctly  and  severally,  liable  in 

''  the  expences  of  the  conjoined  processes  in- 

''  curred  in  this  and  in  the  Admiralty  Courts, 

''  allow  an  account  thereof  to  be  put  in,  and 

''  remit  the  same  when  lodged  to  the  Auditor  of 

"  Court  to  tax  and  to  report." 

Against  this  Interlocutor  also  the  Appeal  was 
instituted. 

The  cause  being  then  again  transmitted  to  the 
Jury  Court  upon  the  question  of  costs,  the 
judges  of  that  court,  on  the  25th  January,  1828, 
ordered  the  Appellants  to  pay  to  the  Respondents 
the  costs  incurred  in  that  court. 

This  order  is  also  included  in  the  Appeal. 

The  damages,  with  interest  and  costs,  amount- 
ing together  to  4,675/.  16^.  8^.  were  afterwards 
paid  by  the  Appellants,  in  pursuance  of  an  order 
of  the  Court  of  Session  made  for  that  purpose, 
security  being  found  for  the  same  being  refunded 
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1828.      in  case  the  judgment  of  the  Court  below  should 
be  reversed. 
*"•  The  Appeal  was  against  the  Interlocutors  of 

the  Court  of  Session,  bearing  date  the  1 1th  day 
of  July,  1827,  the  22d  day  of  December,  1827, 
and  the  22d  day  of  January,  1828,  and  the  order 
of  the  Jury  Court,  bearing  date  the  25th  day  of 
January,  1828. 
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For  the  Appellants  : — 

The  original  Policy  renewed  by  the  Memoran- 
dum of  Midsummer,  1821,  expressly  excludes 
risk  of  fire  at  sea,  and  this  was  the  only  contract 
made  by  the  Appellants.  It  was  not  competent 
for  the  Respondents  on  the  trial  of  the  issue  to 
adduce  any  parole  or  collateral  evidence  in  order 
to  control  and  vary  the  clear  import  of  the 
written  evidence.  It  was  more  especially  in- 
competent for  the  Respondents  to  adduce  on  the 
trial  of  the  issue,  parole  evidence  of  the  matters 
set  forth  in  the  Bill  of  Exceptions,  the  same 
being  (in  great  part)  matters  which  had  taken 
place  inter  alios,  and  in  which  the  Appellants 
were  not  concerned.  It  is  inconsistent  and  re- 
pugnant to  the  whole  body  of  evidence  adduced 
in  the  cause,  to  make  all  the  Appellants,  some  of 
them  being  principals  and  some  agents,  joint 
contractors,  and  jointly  liable  to  indemnify  the 
Respondents. 

The  Contract  of  Insurance  founded  upon  by 
the  Respondents  was  a  Contract  made  and  signed 
in  England,  by  a  Society  established  there,  and 
from  the  date  of  that  Contract,  until  and  at  the 
time  of  the  loss  of  the  Robert  Bruce,  the  Statute 
6,  Geo.  I,  c.  18,  was  in  force,  and  by  the  opera- 
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tion  of  that  Act,  it  was  incompetent  for  the  >828. 

Appellants  to  make  themselves  legally  responsi*  il^^I^ 

ble  for  any  risk  which  might  befal  the  Robert  ^  j'; 
Bruce  "  while  at  Sea." 


MILU. 


For  the  Respondents — 

The  whole  evidence  tendered  by  the  Respon- 
dents at  the  trial,  and  admitted  by  the  Judge, 
was  competent  and  proper  evidence  for  proving 
the  matters  in  issue,  and  fully  warranted  the  ver- 
dict returned  by  the  jury. 

It  is  argued  that  the  loss  occurred  under  the 
renewal  receipt  of  24th  June,  1821,  which  bears 
expressly  to  be  a  renewal  for  another  year  of  the 
policy,  numbered  56,978,  subscribed  by  the  Ap- 
pellants, in  September  1820,  and  containing  a 
clause  expressly  ''excluding  all  the  time  the 
vessel  might  be  at  sea."  The  terms  of  that  policy 
thus  form  the  only  admissible  evidence  of  what 
was  truly  the  contract  of  parties ;  and,  therefore, 
no  extrinsic  or  other  evidence  should  have  been 
admitted,  in  support  of  an  allegation  that  their 
contract  was  different. 

But  this  objection  proceeds  upon  a  miscon- 
ception of  the  nature  of  the  action,  and  of  the 
issue  that  was  tried.  This  was  not  an  action  on 
a  policy,  but  for  a  policy,  or  for  damages  iu  con- 
sequence of  not  obtaining  one.  The  foundation 
of  the  Respondent's  claim  was,  that  after  con- 
tracting and  paying  for  a  policy  to  cover  a  special 
risk,  no  such  policy  was  delivered ;  and  the  first 
conclusion  of  their  summons,  is,  that  the  Appel- 
lants should  be  ordained  to  deliver  such  a  policy, 
on  which  action  might  be  brought. 

The  evidence  produced  by  the  Respondents, 
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1828.^  proved,  that  the  price  or  premium  advanced  by 
the  Respondents,  was  the  highest  premium  then 
taken  in  Glasgow,  for  insuring  steam  vessels 
against  fire,  whether  at  sea,  or  in  ports  and  rivers ; 
that  several  of  the  Respondents  had  recently,  at 
the  same  or  a  less  premium,  obtained  such  in* 
surances  upon  other  vessels  of  this  description ; 
and  that  they  had  taken  no  measures  for  covering 
by  any  other  insurance,  the  principal  risk  which 
they  ran,  viz.  that  of  fire,  while  at  sea.  The  pre- 
mium paid  for  insurance  of  vessels  against  fire, 
while  in  port  or  harbour,  was  proved  to  be  2s.  6d. 
or  3s.  per  cent,  whereas  the  premium  paid  to  the 
present  Appellants,  was  10s.  6d.  per  cent. :  that 
the  vessel  was  originally  insured  as  a  vessel 
"  then  actually  plying  between  the  Clyde  and 
**  Liverpool,*'  and  when  her  employment  was 
afterwards  changed  to  plying  between  the  Clyde 
and  Ireland,  notice  of  that,  as  a  material  change 
of  circumstances,  was  given  and  received  by  the 
Appellants:  that  immediately  after  taking  the 
Respondent's  money  for  the  first  insurance,  (of 
which  all  the  others  were  confessedly  mere  re- 
newals or  continuations,)  and  in  transmitting  the 
consequent  order  for  a  policy,  the  public  and  ac- 
credited agent  of  the  Appellants,  distinctly  inti- 
mated to  them,  that  the  Respondents  expected  to 
be  insured  against  fire  risk  while  at  sea,  and  that 
he,  himself,  was  of  opinion,  that  the  policies  then 
ordered,  should  be  worded  accordingly ;  and  that 
though  the  Appellants  are  said  to  have  rejected 
this  suggestion,  in  a  private  letter  to  their  agent, 
no  communication  of  that  rejection,  nor  any  inti- 
mation whatever,  of  the  limitation  proposed  to 
be  inserted  in  the  policy,  was  ever,  at  any  time. 
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made  to  the  Respondents,  till  after  the  loss  had  1828. 
occurred :  that  though  it  was  the  universal  prac- 
tice .  of  insurance  agents  in  Glasgow,  to  send 
round  and  deliver  the  policies  which  they  had 
engaged  to  furnish,  the  policies  stipulated  for  by 
the  Respondents,  were  retained  and  withheld  by 
the  Appellants,  or  their  agents,  and  never  ten- 
dered or  exhibited  till  after  the  loss  had  occurred ; 
and,  that  although  there  were  repeated  conversa- 
tions on  the  subject  of  their  insurance,  between 
the  Respondents,  or  some  of  them,  and  the  agent 
of  the  Appellants,  subsequent  to  the  correspon- 
dence above  referred  to,  no  intimation  was  ever 
given  of  the  restrictions,  which  are  said  to 
have  been  in  their  contemplation,  nor  any  hint 
of  the  limited  protection  they  proposed  to 
afford. 

Even  if  the  policy,  with  the  limitation  referred 
to,  had  been  tendered  or  delivered  to  the  Respon- 
dents, they  would  not  have  been  bound  by  that 
limitation,  if  they  could  show  by  clear  evidence, 
that  It  had  been  inserted,  either  through  fraud  on 
the  part  of  the  Appellants,  or  through  gross  mis- 
take on  their  own;*  and  the  evidence  admitted 
at  the  trial  would  have  been  competent  and  re- 
ceivable evidence  to  prove  such  fraud  or  mistake. 
The  general  doctrine  relied  on  by  the  Respon- 
dents is  give^,  under  those  limitations  and  excep- 
tions, by  all  the  authorities.  As  there  is  no  ques- 
tion here  of  the  sufficiency  of  the  evidence  pro- 
duced for  the  Respondents,  it  is  not  necessary  to 
say  more  of  it,  than,  that  being  calculated  to  prove 

*  Phil.  Eirid.  i.  pp.  '550,  658,  &c.  Fell  on  Guarantees,  p. 
58,  &c.  and  cases  there  cited.  Marshall  i.  pp.  349>  351,  and 
cases  cited* 
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1^*28.  fraud  or  gross  mistake,  it  was,  at  all  events,  com- 
petent to  be  received  in  the  trial  of  such  an  issue ; 
and  that  there  is  no  room  for  an  exception  against 
the  act  of  the  Court  in  sending  it  to  the  Jury.  At 
the  same  time,  it  is  conceived  to  be  quite  clear, 
that  it  was  sufficient  and  conclusive  as  to  both 
points.  That  the  limitation  in  the  policy,  could 
only  have  been  inserted  from  the  grossest  mistake 
of  the  meaning,  object,  and  understanding  of  the 
Respondents,  was  made  out,  beyond  all  possi- 
bility of  question ;  and  that  it  was  inserted  frau- 
dulently and  mala  jidt  by  the  Appellants  and 
their  agent,  is  equally  demonstrated  by  the  fietcts, 
of  their  knowledge  of  the  premium  being  equal 
to  that  required  for  an  unlimited  policy,  their 
consciousness,  as  evidenced  by  the  letter  of  their 
agent,  that  the  Respondents  relied  on  it  as  unli- 
mited ;  and  by  their  retention  of  that  premium, 
and  their  concealment,  and  non-delivery  of  the 
instrument  itself,  till  after  the  loss  had  occurred. 

The  statute  of  the  6th  Geo.  I,  c.  18.  had  no  bear- 
ing upon  the  question  of  fact  set  forth  in  the  issue 
which  was  sent  to  trial ;  and  could  not  compe- 
tently be  brought  under  the  view  of  the  Court  or 
Jury,  in  the  course  of  that  trial,  although  it  might 
have  been  (as  it  afterwards  was)  founded  on  as  a 
bar  to  the  Respondents  recovering  any  judgment 
in  the  cause,  or  applying  the  verdict  as  the  ground 
of  such  judgment.  The  appellants  indeed,  did  not 
insist  on  this  ground  of  exception  in  the  Court 
below;  and  acknowledged  by  their  subsequent 
proceedings,  that  they  were  aware  it  could  not  be 
sustained  in  that  form  of  pleading. 

The  verdict  of  the  Jury  was  properly  returned 
for  the  Respondents  generally,  and  without  dis- 
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tinguishing  between  the  case  of  the  Appellant  ^^^^\ 
Hamilton,  the  agent  in  Glasgow,  and  that  of  the 
other  Appellants,  the  office-bearers  and  partners 
of  the  Albion  Insurance  Company  of  London; 
and  the  Judge  did,  justly  and  legally  refuse 
to  direct  the  said  Jury,  to  find  alternatively, 
against  one  or  other  only  of  these  Appellants. 

It  is  objected  that  if  the  agent  acted  within  his 
powers,  then  he  bound  only  his  constituents,  and 
not  himself  individually,  and  the  verdict  ought  to 
have  been  against  the  former '  only.  If  on  the 
other  hand,  he  acted  beyond  his  powers,  then  he 
did  not  bind  his  constituents^  and  the  verdict 
should  have  been  against  him  only  as  an  individual. 
But  the  resident  agent  or  mandatory  of  a  foreign 
party  is,  by  the  law  of  Scotland,  liable,  along 
with  his  principal,  to  any  judgment  or  decree 
obtained  in  the  Courts  of  that  country,  in  the 
issue  of  suits  maintained  for  behalf  of  such  party, 
by  such  agent  or  mandatory,  although  c<Nifining 
himself  strictly  to  the  terms  of  his  mandate  or 
instructions.  And  an  accredited  i^;^at  in  the 
general  business  of  a  party,  whether  in  the  same 
or  in  a  foreign  country,  will  bind  that  party  to  in* 
dividuals  who,  bond  jide  contract  with  him  in  the 
name  of  suoh  party,  as  to  all  matters  falling  ap* 
parently  within  the  line  or  course  of  that  general 
business,  although  it  may  happen,  that  by  his 
private  instructions,  he  was  debarred  from  enter- 
ing into  such  transactions. 

No  evidence  being  produced  by  the  Appel- 
lants, to  show  whether  the  actings  of  the  agent, 
in  his  dealings  with  the  Respondents,  were  or 
were  not  within  his  powers  or  instructions,  the 
justice   of  the  case  required  that  the  verdict 
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1^8.  should  be  against  both,  conjunctly — their  ultimate 
claims  of  relief,  as  against  each  other,  being  left 
entire,  on  the  application  of  such  verdict. 

The  act  of  6  Geo.  I,  c.  18.  plainly  did  not 
extend  to  Scotland,  and  was  intended  only  to 
give  the  two  favoured  companies  a  monopoly  of 
Marine  Insurances  in  the  English  market ;  while 
the  property  insured,  in  the  present  instance,  was 
Scottish  property,  and  the  contract  for  insurance 
entered  into  in  Scotland,  in  a  public  office  or 
place  of  business  in  Glasgow,  and  by  parties  who 
were  not  bound  to   know,    and   could  not  be 
affected  by  the  provisions  of  any  foreign  law. 
It  is  said  not  to  be  clear  that  the  statute  did  not 
extend  to  Scotland ;    and  if  it  applied  only  to 
England,   the    contract    here  was  between  the 
Respondents  and  an  English  Company,  known 
and  held  out  to  the  Respondents  as  such;   and, 
though  locally  concluded  at  Glasgow,  by  means 
of  an  agent,  was  no  more  a  Scottish  contract 
than  if  it  had  been  arranged  altogether  in  London, 
either  by  some  of  the  Respondents  repairing  to 
that  place  in  person,  or  by  their  corresponding 
with  the  Appellants  in  that  city  by  post.    But 
the  act  is  manifestly  applicable  to  England  alone ; 
as  the  necessary  actions  for  giving  effect  to  it  are 
directed  to  be  brought  in  the  Courts  at  Westmin- 
ster only;    whereas,   in  another  branch  of  the 
same  statute  which  was  meant  to  extend  to  Great 
Britain  and  Ireland,  the  relative  actions  are  al- 
lowed to  be  brought  in  the  Courts,  either  of 
Westminster,  Edinburgh,  or  Dublin ;  and  when  it 
was  afterwards  thought  expedient,  that  its  provi- 
sions should  be  made  operative  in  the  American 
colonies,  it  was  found  necessary  to  pass  an  addi- 
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tional  or  supplementary  statute  (the  14  Gdo..IL     ^^^^\ 
c.  37.)    expressly    extending    them  to    these 
colonies. 

Monopolies  are  unfavourable  in  law ;  and  are 
therefore  to  be  strictly  construed »  especially  when 
the  sanction  under  which  they  are  protected  is 
that  of  nullity  in  bonajide  contracts,  entered  into 
by  persons  not  bound  to  be  cognisant  of  their 
existence.  The  Appellants  came  into  Scotland, 
and  there  set  up  an  establishment,  exactly  similar 
to  those  which  Scotchmen  might  lawfully  set  up; 
and  for  the  express  purpose  of  dividing  with 
such  native  estaUishments,  the  employment  of 
Scottish  customers.  Quoad  hoc  therefore,  their's 
was  truly  a  Scottish  establishment ;  and  there  is 
no  reason  to  think  that  even  the  Appellants 
transgressed  any  law  which  was  binding  on  them, 
when  they  undertook  this  business  in  Scotland, 
(the  monopoly  of  the  companies  favoured  by  the 
statute  being  manifestly  the  monopoly  of  the 
English  Market  only) — and  it  being  free  to  them 
as  British  subjects,  to  carry  on  any  branch  of 
trade  in  Scotland,  with  the  same  privileges  as 
natives.  Nor  could  their  connection  with  a  head 
office  in  England  take  away  those  privileges,  as 
to  a  true  Scottish  transaction.  But,  at  all  events, 
it  will  not  make  this  an  English  contract,  that 
one  of  the  parties  to  it  was  settled  in  England. 
That  party  may,  perhaps,  be  liable  in  penalties ; 
but  the  foreign  party  who  actually  contracted  in 
his  own  country,  and  was  neither  bound  nor 
presumed  to  know  the  English  statute,  ought 
i^ot  to  be  exposed  to  loss,  by  the  annulment  of 
his  contract.  The  law  of  England  may  justly 
punish  its  proper  subjects  who  violate  its  injunc- 
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1828.  tioQs;  but  ought  not  tp  forfeit  the.  rights  of  thosft 
who  are  not  subject;  to  it,  and  do  no*  cpn^tract 
within  its  territory,  or  subject  them  to  lo^e^s  of 
which  they  had  ao  warning. 

The  monopoly  of  the  favoured  Compajaies  <Ud 
not  extend  to  the  insurance  of  st^m-vessels^ 
which  had  no  existence  at  the^  date  of  the  statute, 
and  are  exposed  to  hazards  of  a  p^rticul^  de- 
scription, and.  substantially  different  from  ai^y 
that  could  then  be  contemplated  as  the  objects, 
of  marine  insurtmce.  IVIpnopplies  and  re^tiiaHitft 
on  the  employment  of  capital  and  industry,  are. 
always  to  be  construed  as  nfurrowly  99  possible, 
and  never  to  be  ejctended^  by  misrP:  impUcatjon. 
and  analogy,  to  cases  vrhich  thfiy4id  n^  Qrigi- 
nally  comprehend.  The  statute  of  q^pjrenticp* 
ships,  accordingly,  has  not,  been  held  applicable 
to  trades  that  wcx:c  not  in  exiatenpc  at  iiip  tvnft 
it.  was  passed ;  and  the.  same  rule  has  been, 
applied  to  many  othpr  cases  ffir  less  clear  and> 
ifovoUrable  than  the  present 

Even  if  the  Appellants  were  l^mselves.  dis- 
abled by  thp  statute  from,  granting  the  Itpsppn- 
dents  a  policy  extending  tp  the  whole  voypgp, 
they  were  bound  by  their  onerpus  coi|tract,  tp, 
hiiye  procured  such  a  policy  from  ojciepr  ptt^r.o£ 
the  Companies  favoured  by  that  act,  sn^  arp^ 
bound  to  repair,  tp  the  Resppndents  thp..  IpMb 
arising  from  U^eir  failure  or  oniission  so  tc>  pnpr 
onjr^  it.  By  taking  the  !l^spondents'  mooey. 
(a  sum  of.  money  proved  to  have  been  fully  equal 
to  the  value  of  an  unlimited  policy,)  they  obr 
viously  became  bound  to.  procure  and  deliver, 
such  a  policy*  The.  Respondents,  who  did  not 
know^  and.were  not.hound  to  knonif  any  diaaidli^ 
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ties  which  might  atta^^h  to  them  by  the  law  of  ^1^^- 
England,  might,  indeed,  understand  that  the 
Appellants  Were  themselves  to  fulfil  this  engage- 
ment»  by  executing  and  delivering  such  a  policy 
in  their  own  names.  But  they  who  pretend  that 
they  knew  the  la^  of  England,  and  were  bound 
to  know  it,  cannot  be  permitted  to  say  that  they 
had  any  such  understanding.  They  are  barred 
from  so  construing  tiste  contract,  by  every  princi- 
ple of  consistency  and  common  honesty;  and, 
considering  that  it  is  now  finally  established  by 
the  verdict  of  the  Jury,  that  they  did  covenant 
and  agree  to  deliver  to  the  Respondents,  a  policy 
covering  them  firom  risk  of  fire  while  the  vessel 
should  be  at  sea,  as  well  as  while  in  port  or  in 
rivers ;  and  as  it  is  plain  that  such  a  policy  might, 
at  all  events,  have  been  procured  ftom  one  or 
other  of  the  privileged  Companies^  it  seems  un- 
deniably to  follow  that  it  was  their  duty  so  to 
procure  it;  and  that  they  have  been  justly  sub- 
jected in  reparation  of  the  damages  arising  from' 
their  omission.  They  might  have  met  the  first 
and  leading  conclusion  of  die  Respondents*  sum- 
mons, by  delivering  such  a  policy;  but  as  they 
have  not  chosen  to  do  so,  they  cannot  be  relieved 
firom  the  other  alternative,  of  paying  the  damage 
that  has  ensued. 


The  Lord  Chancdiof. -^There  is  a  case  which  20th  June. 
stattdi»  for  judgment,  of  the  Albion  Company 
against  Mills.  It  was  a  case  of  this  descriptioup 
upon  which  at  present;  for  a  particular  reason,  I 
Will  say  only  a  feir  words,  as  I  wish  to  have 
an- opportunity  of  {farther  considering  the  course 
which  ought  to  be  adopted : — the  Plaintiffs,  the 
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1828.  Pursuers  in  the  action  below,  were  the  Pro- 

^^^^^^^  prietors  of  a  steam  vessel  called  the  Robert 

PATTltOM  ^ 
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v.^^  Bruce.  There  is  an  Insurance  Company  in 
London  for  Fire  and  Life  Insurance,  called  the 
Albion  Insurance  Company;  they  have  an  es- 
tablishment at  Glasgow,  a  regular  establishment 
and  office  there,  conducted  by  a  person  of  the 
name  of  Hamilton.  A  considerable  quantity  of 
insurance  business  on  account  of  the  London 
Insurance  Company  was  transacted  at  that  office. 
The  owners  of  the  Robert  Bruce  applied  at  the 
office  at  Glasgow  to  have  their  vessel  insured — a 
steam  vessel  called  the  Robert  Bruce.  An  agree- 
ment was  entered  into  for  the  purpose  by  Mr. 
Hamilton  the  agent,  and  a  policy  was  afterwards 
effected.  Various  questions  have  arisen,  which 
were  agitated  in  the  Court  below,  and  which 
have  been  much  considered  and  discussed.  One 
objection  on  the  part  of  the  Albion  Insurance 
Company  to  pay  this  loss,  was  an  objection 
arising  out  of  the  statute  of  6  Geo.  I.  c.  18:  it 
was  said,  that  any  policy  of  insurance,  or  any 
agreement  for  insurance  entered  into,  under  the 
circumstances  under  which  this  particular  in- 
surance was  effected,  was  by  means  of  that  act 
of  Parliament  altogether  void,  and  much  argu- 
ment was  made  use  of  both  in  the  Court  below, 
and  at  the  bar  here,  for  the  purpose  of  deter- 
mining this  material  and  important  question, 
whether  that  act  extends  to  Scotland,  to  contracts 
entered  into,  and  executed  in  that  part  of  the 
United  Kingdom.  The  Court  below  were  of 
opinion  that  the  statute  did  not  apply  to  Scotland, 
and  I  am  very  much  disposed  to  concur  in  that 
opinion. 
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But  another  most  material  and  important  ques-  1828. 
tion  arose,  one  much  more  complicated,  iTtrhich 
was  of  this  description,  namely,  whether  the 
contract  was  a  contract  entered  into  in  Scotland 
or  in  England,  in  other  words,  if  the  statute  does 
not  extend  to  Scotland,  whether  it  was  a  contract 
so  entered  into  in  Scotland  as  to  render  it  valid 
and  binding.  The  Court  below  appear  to  have 
differed  on  that  point,  and  they  came  to  no  con- 
clusion with  respect  to  it ;  but  they  decided  the 
question  on  another  point,  quite  wide  of  the  de- 
cision of  that  question :  they  said  this  was  a  case 
of  loss  that  did  not  come  within  the  act,  and  I 
wish  for  the  purpose  of  directing  the  attention  of 
your  Lordships  and  the  parties  to  this  point  of 
the  case,  to  read  the  very  terms  of  their  judg- 
ment— the  final  judgment :  '^  Having  resumed 
**  consideration  of  these  conjoined  actions  of 
**  reduction,  and  advised  the  same  with  the 
**  verdict  of  the  jury  award  of  Mr.  Thomas 
''  Robertson,  referred  to  and  produced,  and 
^'  having  also  advised  the  mutual  cases  for  the 
^'  parties,  on  the  defence  in  law  founded  on  the 
"  act  6  Geo.  I.  c.  18.  which  was  reserved  by  the 
''  Judge  Admiral,  and  having  now  heard  counsel 
''  thereon,  in  respect  the  insurance  in  question  is 
'*  an  insurance  against  the  risk  of  fire  on  a  steam 
'*  vessel,  which  is  not  a  marine  insurance,  con- 
'*  templated  by  the  said  act,  the  Lords  in  the 
**  action  of  reduction  and  for  payment,  at  the 
''  instance  of  William  Mills  and  others,  find  that 
**  the  statute  founded  on  does  not  apply  to  this 
'*  case,  repel  the  defence  founded  on  the  said 
''  statute,  as  well  as  the  other  defences  to  the 
"  said  action." 
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1828.  Now  I  confess  I  am  not  disposed  at  all  to 

^]^^^!^  concur  in  that  judgment.  I  think  it  is  impossible 
that  that  judgment,  according  to  my  apprehension 
and  understanding,  can  be  sustained.  In  the  first 
place,  if  you  look  to  the  words  of  the  act  of 
Parliament,  they  are  most  general  and  compre- 
hensive ;  the  words  are — "  that  if  any  of  the  per- 
^'  sons  described,  shall  presume  to  grant,  sign,  or 
^'  underwrite,  after  the  24th  of  June,  1720,  any 
*'  such  policy  or  policies,  or  make  any  such  c<hi- 
^'  tract  or  contracts  for  assurance  of  or  upon  any 
**  ship  or  ships,  goods  or  merchandizes  at  sea  or 
"  going  to  sea,  or  take  or  agree  to  take  any 
*'  premium  or  other  reward  for  such  policy  or 
"  policies,  every  such  policy  and  policies  of 
''  assurance  of  or  upon  any  such  ship  or  ships, 
**  goods  or  merchandizes,  shall  be  ipso  facto  void.'^ 
It  is  in  my  opinion  impossible  to  say,  that  an 
insurance  on  a  steam  vessel  against  fire  was  not 
distinctly  and  precisely  within  the  language  of 
this  act  of  Parliament;  and  there  is  another  cir- 
cumstance to  which  I  wish  particularly  to  advert, 
which  is  this, — that  fire  is  one  of  the  risks  ex- 
pressly mentioned  in  all  policies  of  insurance, 
according  to  the  form  tiiat  now  exists,  and  as  far 
as  relates  to  that  part  of  the  case,  existed  at  the 
time  when  this  act  of  Parliament  was  passed.  It 
not  only  comes  expressly  within  the  worda  of 
the  act  of  Parliament,  but  within  the  terms  of 
policies  in  use  at  the  time.  It  appears  to  me 
therefore  impossible,  merely  because  some  alter- 
ation has  taken  place  with  respect  to  the  mode  of 
propeUing  vessels  of  this  description,  at  sea,  to 
say  that  cases  of  that  kind  do  not  come  within  the 
meaning  and  language  of  this  act  of  Parliament. 
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It  appears  to  me,  wifk  all  respect  and  deference,  18&8. 
(and  I  entiertain  the  greatest  res|>ect  and  deference  ^^^^j, 
for  the  learned  Judges  by  whom  this  is  decided,)  ^ 
to  b^  a  proposition  which  cannot  be  supported. 
But  at  the  same  time  that  I  state  that  decision  to 
be  in  my  opinion  erroneous,  I  do  not  undertake 
at  this  moment  to  say  whether  on  other  grounds 
the  judgment  may  not  be  sustained ;  and  if  your 
Lordships  should  be  of  opinion  that  on  other 
grounds  the  judgment  may  be  sustained,  whether 
the  House  ought  to  decide  at  once  upon  the  case 
as  it  at  present  stands,  or  whether  it  should  be 
remitted  to  the  Court  in  Scotland,  for  the  purpose 
of  calling  upon  the  Tribunal  there  to  come  to  a 
decision  upon  the  point,  which  they  seem  to  have 
avoided  deciding,  and  to  have  cut  the  matter 
short  by  deciding  the  case,  upon  the  ground  open 
to  the  objection,  as  it  appears  to  me,  to  which  I 
have  referred,  that  is  a  question  on  which  I  have 
not  yet  made  up  my  mind.  I  have  had  some  con- 
sultation with  a  noble  and  learned  Lord,  at  pre- 
sent in  the  neighbourhood  of  this  House :  he  thinks 
it  is  a  question  which  deserves  consideration,  and 
I  will  endeavour  to-morrow  to  give  my  opinion 
upon  it,  if  I  am  in  a  condition,  with  propriety,  to 
propose  to  your  Lordships  a  judgment  on  the 
materials  at  present  before  you,  without  remitting 
the  case  to  the  Court  below,  in  order  that  the 
Court  below  may  come  to  a  determination  and 
decision  on  the  question, — ^whether  this  is  to  be 
considered  as  an  English  or  a  Scotch  contract. 
If  I  am,  on  the  materials  before  me,  authorized 
to  propose  to  your  Lordships  a  judgment,  and  it 
wiU  be  proper  for  this  House  to  give  a  judgment 
on  thbse  materials,  without  calling  on  the  Court 
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below  to  pronounce  their  judgment  upon  the  ques- 
tion I  am  ready  to  state  my  opinion :  what  that 
opinion  will  be,  I  will  not  at  present  anticipate, 
but  I  am  prepared  to  give  that  opinion  on  the  point 
of  form.  I  feel  desirous  that  this  case  should  stand 
over,  for  the  purpose  of  giving  me  an  opportunity 
of  considering  that  question,  till  to-morrow. 


After  looking  at  the  papers,  and  attending  to 
them  throughout,  I  ishould  recommend  to  your 
Lordships  to  decide,  that  on  the  ground  upon 
which  Uie  Court  below  pronounced  their  judg- 
ment, it  cannot  in  point  of  law  be  sustained ;  but 
upon  the  whole,  looking  at  all  the  papers,  and  the 
proceedings  which  have  taken  place  in  the  Court 
below,  and  the  transaction  itself,  there  is,  I  con- 
ceive, sufficient  to  justify  your  Lordships  in  affirm- 
ing the  judgment,  though  on  a  different  ground. 

The  circumstances  of  the  case  are  these: — 
There  is  a  Company  in  London  cialled  the  Albion 
Fire  and  Life  Insurance  Company ;  that  Company 
is  so  constituted,  that,  according  to  the  law  as  it 
existed  by  virtue  of  the  act  of  6  Geo.  L  c.  18.  it 
is  ^incQmpetent  to  effect  insurances  upon  ships 
and  merchandizes  at  sea;  that  is  a  point  which 
is  admitted  in  the  case,  and  with  respect  to  that 
it  is  not  necessary  I  should  make  any  further 
observation.  This  Company  has  an  establishment 
at  Glasgow,  and  a  regular  office  at  Glasgow, 
called  the  Albion  Fire  and  Life  Insurance  Office, 
and  they  have  a  person  attending  there  as  their 
agent,  a  person  of  the  name  of  Thomas  Hamilton. 
They  had  been  in  the  habit  of  entering  into  con- 
tracts and  engagements  to  a  considerable  extent 
in  Glasgow.    When  I  say  they  had  been  in  the 
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habit  of  entering  into  contracts  and  engagements  '    1SS8. 

to  a  considerable  extent,  I  mean  contracts  and     p][^i^ 

engagements  similar  to  those  which  are  the  sub-       ^^^; 

ject  of  the  present  inquiry.    There  were  certain 

persons,  who  are  the  Respondents  jui  this  appeal, 

residing  in  Scotland,  who  were  the  owners  of.  a 

steam  Tessel  called   the    Robert  Bruce,     The 

owners  of  this  vessel  were  desirous  of  insuring 

her,  and  they  applied  for  that  purpose  to  Mr. 

Hamilton,  at  the  office  at  Glasgow,  and  upon 

their  application  at  the  office  in  Glasgow,  the 

contract  to  which   I  will  call  your  Lordships' 

attention,    was    entered  into  in  these  terms — 

*'  Albion  Fire  and  Life  Office, — Glasgow,  4th  of 

"  July,  1820. — James  Dennistoun,  William  Mills, 

''  Colin  Arrot,  James  Moffat,  John  T.  Alston, 

''  Esquires,  as  a  committee  of  management,  for 

**  themselves  and  others ;  having  this  day  effected 

**  an  insurance  of  6000/.  with  the  undersigned, 

*'  on.  behalf  of  the  Albion  Fire  and  Life  Insurance 

''  Company,  London,  on  the  property  specified 

**  in  the  check  corresponding  with  this  memo- 

''  randum,  a  policy  will  be  forthwith  prepared  at 

''  the  office  in  London  for  the  said  insurance,  and 

**  such  policy  will  be  delivered  to  the  assured,  or 

''  to  his,  her,  or  their  order,  on  the  third  Monday 

''  in  the  ensuing  month,  or  on  any  subsequent 

y  day.   (Signed)   P.  Thomas  Hamilton,  Agent 

''  for  the  Company,  Robert  Mitchell.     Pre- 

"  mium  31/.  10*.— Duty  9/." 

This  contract  was  drawn  up  at  Glasgow,  dated 
at  Glasgow,  and  signed  at  Glasgow,  by  Hamil- 
ton, who  was  the  agent  for  the  Company.  Ac- 
cording to  the  ordinary  course  of  business,  Hamil- 
ton communicated  this  transaction  to  his  princi- 
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182^.  ptii  in  London,  and  a  pdlicy  of  insurance  wm 
^J^J^  sent  down  to  the  oflBice  it  Glasgow.  It  was  nbt 
thrxM.  *®^'  within  the  period  limited  by  the  contract,  for 
it  was  not  sent  till  the  month  of  September,  the 
contract  having  been  entered  into  in  the  month  of 
July.  Any  person  lookmg  at  that  contract  mvM 
see,  that  it  is  in  it^  form  a  general  contract  of 
insurance;  that  is,  a  contract  for  a  policy,  which 
shall  be  a  general  policy  of  insurance.  There  is 
no  limit  whatever,  as  to  the  places  to  which  the 
contract  is  to  e±tend ;  there  is  no  exception  in  the 
contract ;  there  is  nothing  expressing  that  when 
the  policy  comes  down,  it  shall  contain  a  clause, 
that  the  insutance  is  to  be  snspended  \^hile  the 
vessel  is  atr  sea.  It  is  a  general  contract  of  in- 
sarance ;  or  rather  they  undertake  that  a  general 
policy  of  insurance  shall  be  executed.  ITie  po- 
licy of  insurance  that  was  sent  down  to  the  agent 
at  Gla:$gow,  (an  insurance  on  the  steam  ves- 
sel against  fire,)  contained  this  clause,  '^  this 
policy  of  msurance  to  be  suspended  and  remain 
out  of  force,  during  the  time  the  steam  boat 
may  be  at  sea/'  This  policy  of  insurance, 
however,  remained  in  the  office  of  Hamilton. 
There  is  no  evidence  that  h  was  ever  shewn 
to  the  parties  insured,  nor  any  evidence  to  shew 
that  the  fact  of  this  clause  of  exception;  wais 
ever  communicated  to  them;  Thus  the  trans- 
action went  on  for  a  year. 

At  the  expiration  of  the  year,  or  shortiy  before 
iSiat  tim)6,  the  Respondents  applied  to  Hamilton, 
the  second' thne,  to  extend  the  insurance  anotlber 
year ;  they  p^id  Htimilton  the  premium  of  in- 
surafnce  for  another  yeat.  There  is  no  evidence  to 
shew  that  th'e  policy  wab  then  communicated  tt> 
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them :  tbere  is  no  endeoce  whatever  of  thBft  kxAi      IS^Si 
On  the  contrary^  there  is  evidence  of  a  diflBsre&t     Mmmf 
description*    There  is  no  evidence  to  shew  that       J^ 
the  exception  in  the  policy;  was  at  that  tiine^  of 
at  any  previous  time,  consnfanicated  to  theai« 
snred.    The  money  was  received  by  H&mihoft, 
and  a  memorandani  given  that  the  peiky  had 
been  renewed. 

A  short  time  a£ker  the  renewal  of  tiie  policy, 
the  vessel  waa  destroyed  by  fife,  on  her  passage 
from  Liverpool  to  Dublin,  and  the  persons  wlio> 
thus  considered  themsefvee  asenred  by  A»  con- 
tract, applied  to  Hamilton,,  ibr  the  payment  of  the 
loss.  The  answer  they  received  was*  this.  Ym 
are  not  entitled  to  recover ;  for  if  you  advert  ta 
the  policy,  3ron  wiil  find  there  is  an  eisception  in 
the  policy ;  the  policy  is  not  to  hav^  opensitioH 
during  the  time  the  vessel  is  at  sea.  The  assured 
upon  this  commenced  proceedingis,  for  the  pw- 
pose  of  recovering  the  amount  of  the  loss.  Their 
proceedings  were  in  the  first  instance  instituted 
before  the  Judge  Admiral>  and  the  judgment  was 
against  the  insureds  It  is  unnecessary  for  me  to 
enter  into  the  terms  of  that  judgment,  for  aftei^ 
wards  the  proceedings  came  before  the  Couit  of 
Session. 

On  this  questi<»  coming  before  the  Court  of 
Session,  it  was  considered  that  there  were  two 
pointB : — One  point,  was  the  question  of  iaot,  as 
to  what  the  nature  of  the  insurance  was : — the 
other  w^Ets  the  question  of  law,,  to  which  I  yester^ 
day  alluded,  and  to  which  I  shall  again  call  your 
Lordships'  attention.  It  was  conceived  thatthd 
question  should  be  remitted  to  the  Jury  Court : 
it  was  so  rraoitted,  and  the^  issue  I  am  aboitt  to 
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1&8.  read^  was  that  which  was  drawn  up  for  the  pur« 
pose  of  the  trial.  It  is  in  these  terms,  ''whether 
the  Defenders  promised  and  agreed  to  insure  the 
Pursuers  to  the  extent  of  3000/.,  or  about  that 
sum,  from  all  loss  and  damage  which  might  be 
paused  by  fire  to  the  said  steam  vessel  while  at 
sea,  as  aforesaid ;  and  whether  the  Defenders  have 
failed  to  perform  the  said  promise  and  agreement^ 
to  the  loss  and  damage  of  the  Pursuers/*  The 
question  turned  entirely  upon  this  part  of  the 
issue,  namely,  whether  the  agreement  to  insure 
extended  to  the  period  while  the  vessel  was  at  sea. 
The  cause  came  on  for  trial ;  the  evidence  was 
heard,  and  a  verdict  was  found  for  the  Pursuers* 
Exceptions  were  taken  to  the  evidence,  in  the  pro- 
cess of  the  trial.  These  were  afterwards  embo- 
died into  a  bill  of  exceptions,  which  was  signed  by 
the  learned  Judge,  who  presided  in  the  Court ; 
and  has  been  printed  in  the  papers,  which  have 
come  before  your  Lordships  for  your  conside- 
ration. 

It  appears  to  me,  on  looking  at  the  exceptions, 
that  there  is  only  one  material  point  to  which  it 
is  necessary  to  call  your  Lordships'  attention* 
It  was  said,  and  justly  said,  that  where  there  is 
a  written  agreement  to  insure,  a  preparatory 
agreement,  and  afterwards  a  policy  of  insurance 
is  effected  in  pursuance  of  that  agreement,  it  is 
the  policy  which  is  the  contract  between  the 
parties.  The  ordinary  course  of  proceeding  in 
the  City  of  London  is,  that  a  slip  is  in  the  first 
instance  signed,  and  after  that  slip  is  signed  a 
policy  is  effected,  and  it  is  the  policy  which  is 
the  contract,  and  the  slip  cannot  be  adverted  to 
for  the  purpose  of  explaining  the  meaning  of  the 
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parties.     It  was  argued  that  no  contract  had     }^^' 
been  entered  into  at  Glasgow,  that  it  was  an 
agreement  for  a  policy,  that  the  policy  had  been 
afterwards  executed,  and  that  must  be  considered, 
having  been  sent  down  to  Scotland,  to  be  the 
agreement  between  the  parties.    But  there  was 
this    fallacy  in    that    argument,    the    Pursuers 
brought    their    action   upon   the  agreement  as 
entered  into  by  Hamilton,  as  signed  by  Hamilton. 
What  was  that  agreement  ?   That  was  an  agree- 
ment for  a  general  insurance.    It  was  an  agree- 
ment that  a  policy  should  be  executed.    That 
policy  to  be  executed  was  to  conform  to  the 
agreement.    The  policy  had,  it  is  true,  been  sent 
down,  and  if  the  parties  had  agreed  to  it,  that 
would  have  bound  them.     But  that  policy  did 
not  conform  to  the  original  agreement: — it  was 
never  communicated  to  the  parties  that  there  was 
an  alteration,  and  if  the  agent  agreed  to  a  general 
insurance  that  being  within  his  duty  as  agent, 
it  was  imperatively  his  duty  under  those  circum- 
stances to  communicate  to  the  assured,  that  the 
policy  having  come  down,  the  parties  in  London 
did  not  conceive  themselves  authorized  in  exe- 
cuting a  general  policy,  but  only  a  policy  with 
the  exception  to  which  1  have  referred.    No  such 
eommunication   was  made  by  Hamilton,    and 
therefore  the  owners  of  the  vessel  never  adopted 
that,  for  they  never  knew  it. — ^What  then  did 
they  feel  themselves  justified  in  saying?  It  was 
this — ^We  have  entered  into  an  agreement  with 
your  agent  at  Glasgow,  for  a  policy  of  a  particu- 
lar description :    you  have  never  fulfilled  that 
agreement  :^-you  have  received  our  money  by 
wbich  you  bound  yourselves  to  send  down  a 
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19SS.  generftl  polby ;  iwtead  of  that  you  have  sent 
do^a  anothfir  poHey,  axid  we  call  upon  jov  to 
iEalfil  tlMit  agjreeiaeiit. — That  was  the  natwe  of 
tka  action. 

But  this  qg^eeneat  was  only  M  the  y^ar,  and 
ail.thoespirailiion  of  the  yeajf,  w  I  have  stated  ta 
ydur  Lordships^  an  application  was*  made  to  the 
Company  to-  renew  the  polLsy ;  and  if  the  policy 
had  beien  shewn  at  the  time  of  the  renewal,  the 
policy  would  hare  been  the  contract.    Bu*  wben 
it  was  rwewed  nothing  was*  said  by  Hamiltoi^ 
{|bqqt  th9  terms  of  it,,  nor  was  it  shewi^  to  the 
assured.    When,  therefore,  the  money  was  paid 
for  the  renewelr  aecorditng  to*  every  prineiple  of 
eqnity^and  thia  Court  had  juiisdietion  botlk 
Ibgally  and  equitably)  according  to  every  princiv 
pk^.  of  law  and  equity  and  justioe  this  renewat 
had' reference  to  tiie  original  agroement^  and  they 
oughts  theiefore,  to  have  executed  it  conformably 
to<  the  stipulations  of  the    original  agreement 
When^.  theMfoie^.  ii  waa  oantended  as  it  was 
strennoiisly  in  the  JuryCouct^  that  tiieOourthad 
no:  authority  to  loolcinto  any  thing  but  the  policy, 
tbit  was;  rightly'  oiwar-^ruled*:  and  when  it  was* 
ttpeated  atryour' Lordships'  bar,  itwae  imposBi** 
Uftaot^at  oaoeito>feel  thefiiUacy  of  it^  for  it  was 
dear  thatiaipelicyrwaBaentof  aAdijOBemnt  descrqp-* 
tion  fifiomi  tibut  ati^lalfed,  and>  that  it  waa^  m* 
communicarted'  to  the  pnrties'tlmt  tteiagreeniealr 
hfltd^mt  becaiulfiHed.    The  Jury,  tfaeteibre,.  were 
in.  my  ophram,  jtisttficdin  the  vet  dict^  liiey  fouad, 
Msdiwheni^we  dispose  ortbiageneral  qnestien.  onr 
tfaffi  bill   of  esoeptioBsy  it;  appeami  to  met  us-' 
naeessary;  to:  refte  yentljMrdshipa^  to  the  other 
groiiMb}of  ohjeotioi^ .  statedan.  Ibe  billof'  eMcep# 
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tion^y  be««i(Ug^I  t^k  your  ^ordsl^p^  will  l^9£      18%.. 
opimoQ,  that  if  the  way  ia.  wh^c^i.  ^  am  Rif  ttmg  if^^^    ^^^li 
quei^tioijL  is  ibe  connect  mp4e  oij  deci4iiig  i^,  they  Bf^      ^^^ 
of  litUe  conseq^evce  ii^  th^  decis^p^  9f  this  ca^ef^ 

The  qu^stipo.  of  fa^t  beii^  di^po^ed  o&  ^j 
uext  in  cofi^ideratioaiffas^  thequ^tiop  of  law- 
it  wag  said  that  they  could  nqj^  recovei;  on  thjui^ 
policy.  Why  ?  Becaus^.  by- the  6:  Qiqo.  L  c.  18). 
tl^Q  monopoly  of  insur^ce  by  Qqmpanies  oo^ 
ships  and  merchandize  at  sea^  is:  givei^  to  two 
partiQular  Companies;  namely,  to  the  Lopdon^ 
Insurance  Compapy,  and  to  the  Royal  EbcphangO: 
Assiu^mce  Cpmpaqy,  apd  that,  therefore^  tha^ 
cpQtrapt  was  altpgeth^r  yoid,  whether  it  w^s  ani 
agreement  for  a  policy,  or  a  policy  executed : — 
that  the  act  of  Parliamieiit  wai;  a  bar,  the  act.  of 
Parliament  declaring  t)iat  all,  policies  executed 
by  six.  persons,  other  than  thpse  oompwies,  shall 
be  absolutely  nujl  and  void- 

The  firstf  question  which  arose  ift  tti^.  discus*, 
sipn  was  this,  and  a  very  important;  general  qnesr 
tion  it.was»:-r-]DQeS;  thftt  act  extendi  tpScottond?^ 
that  i9»  dees  that  part  oC  the  act  to.  which  I  have, 
refened  extend^  to  Scotland?  T^  act  was 
passed  with,  tw^  views ;  iti  is  the.  arot.  geaeraUyi 
QSilled!  the  BubUe  Asit;  it.  wM/  an.  act  fuh  the) 
puxpose  of  preyentwg.  tlwae  wiUf  speciitaAioMj 
wibieh  had  cunrepcy  at  the*  periqdi  td^.  inbich.  Ir 
hajre .  referred^  and  that  pert  of  thia/  aot  lyfh. 
cifieaUy  extends,  to  Scotland:;  for  it  is.  stated  in^ 
the  body  of*  tl^e.  act«  thali  the  penalties  which) 
shall, he^  imposed*  f^r.  ib^  violatioiit  of^that  parb 
of  ^  the  aqt»  shall:  bOi  recpverodr  in .  the^Gourte  o£ 
]&dinbuigh^  I>«Uiin»  or.  London.  Iti  is  deas^^ 
therefore^  that i that,  pfkrt of  thevactwas^inteiidMb 
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1828.  to  extend  to  Scotland.  But  with  respect  to  the 
PAiTOoir  ^^^r  part,  it  is  quite  different.  In  the  first  place 
«•  it  is  a  little  too  strong  to  suppose  that  only  these 
two  English  Companies  could  be  intended  to 
have  a  right  to  insure,  not  confined  to  England 
only,  but  extending  to  other  parts  of  the  king- 
dom ;  there  is,  in  respect  to  that  question,  this 
important  distinction,  that  the  penalties  are  re- 
coverable only  in  the  Courts  of  Westminster, 
and  it  is  impossible  not  to  see  that  that  part  of 
the  act  of  Parliament  was  intended  to  apply 
only  to  England.  That  point  being  decided,  I 
conceive  your  Lordships  will  think  yourselves 
justified  in  concurring  in  the  judgment  of  the 
Court  below. 

Another  question,  very  important  in  its  nature,  a 
question  of  law,  was  raised.  There  is  an  English 
Company  it  is  said  effecting  an  insurance,  an  Eng- 
lish contract,  and  although  this  act  of  Parliament 
may  not  extend  to  Scotland,  this  is  an  insurance  by 
an  English  Company,  and  therefore  it  is  argued 
that  it  would  be  mere  evasion  to  say  that  the  par- 
ties in  this  case  could  recover  on  this  in  Scotland. 
This  turns  entirely  on  the  question  whether  or 
not  this  was  an  English  contract,  or  a  Scotch 
contract.  The  way  in  which  it  was  argued  at 
the  bar,  and  in  the  Court  below,  appears  to  me 
very  fallacious.  It  was  analogous  to  the  argu- 
ment, to  which  I  have  already  referred,  which 
was  raised  in  the  Jury  Court,  that  the  Policy  is 
to  be  considered  as  the  contract,  and  that  the 
Policy  was  executed  here  by  the  Company,  and 
if  the  Policy  were  the  ground  of  action,  the  pro- 
ceeding on  a  Policy  so  executed  in  London, 
might  admit  of  doubt  and  question.    But  that  1%^ 
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not  the  case  here.    What  is  the  nature  of  the  ac*       1828. 
tion?  Here  is  a  contract  entered  into,  not  in  Lon-     .^f!l!l^ 
don,  but  in  Glasgow  :  written  in  Glasgow,  dated       ^^^ 
in  Glasgow,  and  subscribed  in  Glasgow,  the  con- 
sideration paid  in  Glasgow,  at   the  office  es- 
tablished, and  for  a  long   time  established  in 
Glasgow.    Why  is  it  then  to  be  said,  that  that 
contract,  I  mean  the  original  contract,  was  not 
a  contract  in  Glasgow  ?    If  I  send  an  agent  to 
reside  in  Scotland,  and  he  in  my  name  enters 
into  a  contract  in  Scotland,  the  contract  is  to  be 
considered  as  mine,  where  it  is  actually  made. 
It  is  not  an  English  contract,  because  I  actually 
reside  in  England ;  if  my  agent  executes  it  i^ 
Scotland,  it  is  the  same  as  tf  I  were  myself  on  the 
spot,  and  executed  it  in  Scotland.    The  original 
contract,  therefore,  must  be  considered  as  a  con-r 
tract  entered  into  in  Scotland »  and  it  was  that 
original  contract,  and  not  the  Policy,  which  was 
the  ground  of  action ;  the  action  was  brought  fiur 
the  infringement  of  that  contract.    You  agreed  to 
give  me  a  general  Policy,  you  did  not  give  me  a 
general  Policy,  I  caH  upon  you  therefore  foi 
damages.    It  is  said  that  the  Insurance  Company 
could  not  comply  with  that  agreement,  for  that 
they  could  not  have  a  general  Policy.    But  if 
that  is  so,  what  had  the  assured  to  do  with  that  ? 
The  agent  stipulated  to  do  it,  if  the  directors  in 
London  could  not  do  it.    It  is  my  opinion,  that  the 
agent  in  Glasgow  might  have  made  a  valid  Policy; 
but  that  if  he  could  not  have  made  a  valid  Policy, 
they  are  bound  to  make  compensation  for  the 
breach  of  that  contract  so  entered  into  in  Glas-» 
gow.    They  were  bound,  in  my  humble  judg- 
ment, by  that  contract  by  which  they  engaged 
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1828.  to  effect  a  Policy  of  a  particular  description, 
which  they  have  not  done ;  and  not  having  done 
^  that,  they  are  bound  to  make  compensation  to 
the  party,  in  respect  of  all  the  loss  he  had 
sustained  by  their  not  having  done  so ;  the  party 
being  entitled  to  consider  the  case  precisely  as 
if  the  agreement  had  been  executed. 

Then  with  respect  to  the  renewal  of  the  Policy. 
What  sort  of  a  renewal  was  that  to  be  ?  Here  is 
an  agreement  to  execute  a  valid  Policy;  the 
party  insuring  was  entitled  to  consider  that  as  a 
Policy,  an  undertaking  to  do  that  which  was  to 
be  done.  The  rule  operates  upon  that  which  the 
party  agreed  to  do,  and  which  a  Court  of  Equity 
considers  as  already  done,  and  therefore  it  is  a 
renewal  of  a  Policy  having  effect  in  Scotland.  I 
am  happy  to  say,  that  although  the  Court  of  Ses- 
sion were  not  unanimous  upon  this  point,  three 
of  the  judges  were  of  opinion  that  this  was  to  be 
considered  as  a  contract  in  Scotland,  and  the 
Pursuers  declared  upon  it  as  a  contract  so  framed, 
a  contract  to  be  executed  in  Scotland.  The 
other  learned  judge  seemed  to  entertain  a  con- 
trary opinion,  and  it  was  in  consequence  of  the 
judges  of  the  Court  below  differing  in  opinion 
upon  this  point,  that  they  were  led  to  do  that 
which  I  think  they  were  not  justified  in  doing, 
namely,  to  decide  the  question  on  another  point, 
which  I  consider  as  utterly  untenable,  the  judges 
below  having  declared,  that  according  to  their 
opinion,  this  act  of  Parliament  which  prohibits 
all  Companies  from  making  insurances  on  ships 
and  merchandizes  at  sea,  does  not  apply  to  the 
case  of  a  steam  vessel.  I  stated  to  your  Lord- 
ships yesterday  my  reasons  for  differing  in  opinion 
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irom  those  learned  judges,  with  respect  to  that      1828. 
point ;  and  I  do  that  with  the  utmost  deference 
and  the  utmost  respect.    From  all  I  have  seen  as  ** 

to  the  judgments  of  those  learned  judges,  I  am 
led  to  entertain  the  highest  respect  for  their 
knowledge  and  their  attainments,  but  I  am  bound 
here  in  advising  your  Lordships  in  reference  to  the 
judgment  here  to  be  pronounced^  after  paying 
every  attention  to  the  subject,  to  act  iaccording  to 
the  result  of  my  own  opinion.  I  think  that  the 
grounds  on  which  the  learned  judges  decided 
this  case  in  the  Court  below,  cannot  be  sus* 
tained,  but  that  upon  the  proceedings  and  the 
evidence,  it  is  clear  that  the  Pursuers  are  entitled 
to  recover;  they  are  entitled  to  recover  upon  the 
principle  of  this  being  an  agreement  for  an  in- 
surance entered  into  in  Scotland — a  contract 
made  in  Scotland.  The  act  of  the  6th  Geo.  I. 
c.  18,  not  extending  to  Scotland,  the  contract  is 
a  valid  contract,  and  the  plaintiffs  are  entitled  to 
recover  damages,  for  the  purpose  of  affording 
them  compensation  for  the  loss  they  have  sus- 
tained by  the  breach  of  that  agreement. 

On  these  grounds,  I  should  suggest  that  the 
judgment  be  affirmed,  not  in  the  terms  in  which 
it  has  been  pronounced;  but  that,  in  your  Lord- 
ships' opinion,  the  Pursuers  have  made  good 
their  claim.  The  form  of  the  judgment  shall  be 
prepared,  and  I  will  on  a  future  day  submit  it 
for  the  opinion  of  your  Lordships. 


qq2 
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1828.  *7JiiM,l8a8. 

It  18  declaiedf  that  although  this  House  is  of  opinion  that 
the  insunnce  upon  which  the  Respondents  sought  to  recover 
damages,  is  a  species  of  insurance  to  which  the  statute  6th 
Geo.  I.  c.  18.  does  apply ;  yet  inasmuch  as  this  House  is  of 
opinion  that  tbie  said  statute,  as  to  that  part  of  it  to  which  the 
interlocutor  of  the  Court  of  Sessiop  of  the  sad  of  Jannaiy 
refers,  does  not  extend  to  Scotland,  the  said  appeal  upon  the 
fiicts  of  this  case  ought  to  be  disnussed,  and  the  interlocutors 
affirmed.  It  is  therefore  ordered  and  adjudged  that  the  appeal 
be  dismissed,  and  with  the  above  declamtioo,  that  the  aereial 
interlocutors  complained  of  be  affirmed. 
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>UNT.    Fide  Mabmam  SiTTunnNT.    Ttmm. 

AFPBAL: 

1.  C,,  by  his  will,  devised  bis  lands  in  trust  for  G.  Us  brother, 
and  heir  for  life ;  remainder  to  his  brother's  sons,  in  strict 
settteitnent,  in  tail  male;  remainder  to  S.  the  testator's  sister, 
forUfe;  remainder  in  like  manner  to  her  sons ;  remainder  to 
Rl  for  life,  without  impeachment  of  waste;  renudnder  in 
strict -settlement  to  Ids  sons,  in  tail  male;  remainder  to  S.  for 
life,  with'lilce  remaiAder  to  his  sons;  remainder  to  the  testa- 
tor's right  heirs.  The  lands  were  accordingly  oonyeyed  by 
the  trustees,  named  in  the  will,  to  these  uses. 

O.  died  Srithout  issue,  leaving  S.  his  heir  at  law,  and  she  married 
P.;  and  with  hter  husband,  levied  a  fine  of  the  reversion, 
which  had  descended  to  hfer  on  tlib  the  death  of  O.,  to  such 
uses  as  S.  should  appoint;  and  she  died,  having  appointed  the 
reversion  to  P.,  during  the  joint  lives  of  himself  and  A.,  un- 
til A:  shbuld  attain  twenty-one,  or  marriage;  remainder  as  to 
one  moiety  to  P.  for  life ;  and  as  to  the  other  moiety,  to  A.  for 
life;  remainder  as  to  thto  whole  estate,  to  the  sons,  &c.  of  A., 
in  tail;  remaind^r^subjeet  to  a  term)  to  P. 

K.  entered  upon  the  death  of  S.,  and  died;  devising  his  real 
estates  charged  with  his  debts,  and  bequeathing  liis  personal 
estate  to  T.  R.,  agahut  whom  a  bill  was  filed ;  charging  that 
K.  during  his  possession  of  the  larfds,  had  committed  equita- 
ble waste,  by  cutting  trees  planted,  &c.  for  ornament,  and 
praying  that  an  account  might  be  talcen  of  the  trees  cut,  and 
the  value,  and 'that  T.  K.  as  representative  of  K.,  might  pay 
the  amount  out  of  his  assets.  A  decree  was  made  according 
to  the  prayer  of  the  bill.  But  before  the  Master  had  pro- 
ceeded under  the  decree,  the  question  of  value,  and  all  matters 
in  difference  bietween  the  pvties,  were,  by  an  order  of  the 
Court  by  consent,  referred  to  an  arbitrator,  appointed  by  the 
Master  under  the  order,  and  arbitration  bonds  were  executed 
by  the  parties.  The  arbitrator  by  his  award,  found  that  a  sum 
of  3871/.  which  included  the  value  of  the  timber  cut,  Vas  the 
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balanoe  dae  to  the  Plaintiff,  and  directed  it  to  be  paid.  An 
application  being  made  to  enforce  the  payment  of  the  money, 
according  to  the  award,  the  Defendant  presented  a  petition  of 
re-hearing,  which  aospended  the  proceedings  npon  the  award, 
and  the  case  haying  been  re-heard,  the  bill  was  dismissed,  bat 
no  order  was  made  respecting  the  award. 
Upon  appeal  against  this  decree,  held,  that  the  House  of  Lords 
could  not  proceed  until  there  should  be  a  judgment  upon  the 
whole  of  the  proceedings  before  the  Court  below,  and  a  spe- 
cial order  was  made,  by  which  the  Appellants  had  leave  to 
vnthdraw  their  appeal,  for  the  purpose  of  obtaining  the  judg- 
ment of  the  inferior  Court,  upon  the  question  as  to  the  award. 
Semb.  That  such  a  reference  as  above  stated,  submits  the  law 
as  well  as  the  h/ct  to  the  arbitrator.^Bti//er  v.  Kynnersiey^ 

p.  374 
2.  The  House  of  Lords  having  made  an  order,  containing  declara- 
tions as  to  the  right  of  parties,  and  remitting  the  case  to  the 
Court  below,  with  directions ;  it  is  not  competent  to  the  Court 
below,  upon  the  same  state  of  evidence,  to  give  any  judgment 
inconsistent  with  the  declarations  and  directions  of  the  House 
of  Lords.'-JIfcNeill  r.  CakiU       -       -       -       -       p.  316 
ASSETS.    See  Time. 
AWARD.    See  Appeal. 

Upon  a  bill  by  the  assignee  of  a  judgment  against  the  conusor, 
stating  an  award,  in  which  a  certain  sum  was  found  due 
upon  the  judgment ;  and  praying  that  accounts  might  be 
taken  against  the  conusor  apon  the  foot  of  the  award,  and 
the  judgment,  the  Defendant,  the  conusor,  cannot  by  his  an- 
swer impeach  the  award,  and  raise  questions  which  had  been 
discussed  before,  and  decided  by  the  arbitrators,  as  to  the 
state  of  accounts  between  the  Defendant  as  counsel,  and  the 
conusor  of  the  judgment.—^!//  v.  BaH  -        •        p.  1 

BARON  &  feme:    rtde  Mortgage. 
CHARITY : 

I,  A.  by  a  deed  executed  in  1616,  for  a  nominal  consideration, 
conveyed  to  certain  persons  therein  named,  certain  premises, 
which  were  then  let  upon  lease  for  forty-one  years,  at  a  rent 
of  150/.  By  another  deed  of  the  same  date,  reciting  among 
other  purposes,  a  desire  to  relieve  the  poor  of  the  Mystery  of 
Mercers,  of  which  the  grantor  was  free;  and  the  better  to 
manifest  his  love  and  affection  towards  his  brethren,  the  free- 
men of  the  said  Company,  it  was  declared,  that  the  grant  of 
the  premises  comprised  in  the  former  deed,  and  of  the  rent  of 
150/.,  reserved  upon  the  lease,  was  made  upon  trust  as  to 
the  premises,  and  the  rent  reserved,  and  all  future  rents 
and  profits;  that  the  grantees  should  receive  and  pay  the 
monies  arising  therefrom  to  the  wardens  of  the  Mystery  of 
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Mercers  of  the  City  of  London,  and  their  ineoetiors;  and 
that  the  said  wardens  and  oonunonalty  shonld  dispose  of  the 
monies  to  the  nses  therein  mentioned.  The  schedde  annexed 
to  the  deed  then  enomerated  Tarions  charitable  objects  to 
which  the  money  was  to  be  applied;  among  which,  was  a 
donation  to  poor  brethren  of  the  Mercers'  Company.  These 
donations  amoiuited  altogether  to  149/.  lis.,  leaving  a  snm  of 
9s.  of  the  reserred  rent  of  150/.  unapplied,  in  the  hands  of 
the  Mercers*  Company.  By  improvements  o(^  and  additions 
to  the  estate,  in  conseqnenoe  of  an  act  of  indosore,  the  rent 
increased  to  a  snm  of  1000/.  a  year,  at  which  rent  the  pre- 
mises were  let  in  1817.  Of  this  increased  rent,  the  Mercers* 
applied  fi2l/.  2s.  in  rarioas  payments,  according  to  the  trust ; 
the  residue  of  the  rents  of  the  estate  they  had  for  many  years 
carried  to  the  general  account  of  the  Company,  and  applied 
them  to  their  own  use. 
Upon  an  information  filed  to  regulate  the  Charity,  held  in  the 
Court  below,  and  on  appeal,  that  the  Mercers*  Company  were 
trustees  of  the  rents,  and  augmented  rents,  and  that  the  sur- 
plus, after  answering  the  payments  directed  by  the  deed,  was 
applicable  to  such  and]  the  same  purposes,  as  directed  by  the 
deed,  without  prejudice  to  the  question,  how  far  the  Mercers' 
Company  were  entitled  to  share  in  the  increased  rents,  with 
reference  to  their  share  of  the  original  rent  of  150/.— Jfer- 
eers*  Company  v.  Attorney  General  ...  p.  165 
2.  By  a  deed  granting  lands,  &c.  to  a  Corporation  of  the  City  of 
London,  to  be  applied  to  charitable  uses,  it  was  provided,  that 
if  the  premises  shonld  be  evicted,  the  Company  should  be 
discharged  from  any  further  pa3rment,  or  continuance  of  the 
uses;  and  if  the  premises,  by  iteration  of  times,  should  so 
much  decay  in  rent,  that  the  uses  could  not  be  supported 
therewith,  the  Company  should  only  be  chargeable  with  the 
payments  appointed  to  Christ's  Hospital,  and  to  the  Company 
of  Barber  Surgeons,  being  6/.  yearly;  and  from  thenceforth 
it  should  be  lawful  for  the  said  Company,  to  make  such  abate- 
ment of  the  sums  before  limited,  except  the  6/.  to  Christ's 
Hospital  and  the  Barber  Surgeons,  as  should  be  answerable 
to  the  fall  of  the  rents  which  should  so  happen. 
Held  that  this  was  conditional,  and  not  a  positire  charge  upon 
the  grantees,  to  be  paid  by  them,  at  all  events,  so  as  to  furnish 
an  inference,  that,  being  subject  to  such  charge,  they  must  be 
entitled  to  a  surplus  of  the  rents,  arising  by  an  increase  in  the 
value  of  the  property.— Jfercer«*  Company  v.  Attorney 
General p.  184 

CONDITION.    Fide  Marriaob  Ssttlbmbnt. 

CONSTRUCTION.    Kide  Marriaos  Sittlsmbiit. 

COSTS.      ^^  JVRISDlCTtON.  4 
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COVENANT.    JSeeMBUQMU. 

DEBTOR  and  CREDITOR : 

D.  baying  an  estate  for  Ufe,  in  lands,  eiHiate  in  England  and 
Ireland,  assigned  then,  together  wiih  his  Inmitnre,  &c.,  by 
several  indentores,  to  trostees,  for  a  term  of  ninety>idae  years, 
if  be  should  so  long  Uve,  in  trust,  out  of  the  rents  nd  profito 
aft«r  aatisfactiim  of  a  jointure,  firior  to  the  Ufe  estate,  and  the 
interest  of  a  mortgage,  and  certain  annoides  created  by  the 
Appellant,  to  pay  to  the  AppeUanI  an  annnity  of  £060^.  and 
to  bis  creditors  by  bond,  judgment,  and  simple  'contract, 
(parties  to  the  deed  of  assignment,)  uiterea  at  the  rate  of  5/. 
per  cent  upon  their  reiqpective  dpbts;  and  to  apply  the  sur- 
plus, from  time  to  time,  in  the  gradual  .eztinelian  of  the  capi- 
tal of  diedebto. 

The  creditors  generally  executed  the  deed  of  trust  and  assign* 
ment,  by  wldch  they  covenanted  not  to  aine  the  Appellant 
But  P.  and  B.,  creditors  of  D.,  by  dmple  contiaet,  having 
obtained  judgment  for  their  debts,  first  in  Bnglakid,  and  after- 
frards  in  Ireland,  sued  out  a  writ  of  ySert/iictat,  directed  to 
the  sheriff  of  the  county  of  R.  in  Ireland,  who  seiaed  the 
goods  of  D.,  but  refused  to  sell  them,  in  consequence  of  a 
claim  made  by  the  trustees,  to  whom  they  had  been  assigned 
by  D. ;  whereupon  P.  and  B.  in  1820,  filed,  a  bill  in  chancery 
in  Ireland,  on  behalf  of  themselves  and  dther  cceditors  of  D., 
which  stated  these  &cts;  and  setting  .forth,^in  part,  the  deed 
of  trust  and  assignment,  as  it  qipeared  in  the  registry;  but 
alleging  that  they  were  ignorant  of  the  trusts,  prayed  that  the 
Defendants  might  set  forth  the  deed,  and  Uiat  the  creditors 
might  have  power  to  elect  to  take  the  benefit  of  the  deed ;  or 
otherwise,  that  it  might  be  declared  frandulent  and  void  as  to 
them,  and  that  ia  the  meantime  a  receiver  of  the  rents  might 
be  appointed,  and  that  they  might  be  Applied  in  payment  of 
the  debts.  After  the  bill  was.  filed,  two  of .  the  trustees  died, 
and  two  new  trustees  were  appointed.  D.  and. the  surviving 
trustee  put  in  their  answers. 

In  1824,.  P.  and  B.  filed  a  supplemental  bill  against  D.  and  the 
surviving  trustee,  stoting  the  deed  of  wsignment  and  trust: 
that  under  it  D.  was  entitled  to  a  renteharge,  issuing  out  of 
the  lands  held  in  trust  by  tl^e  survivii^  trustee,  and  that  they 
had  sued  out  an  elegit  against  D.,  for  the  juntof  1027/*,  di- 
rected to  the  sheriff  of  R.,  who  returned,  that  D.  or  his  trus- 
tee was  seised  of  a  freehold  rent,  issuing  out  of  lands  in  the 
county  of  R.;  one  moiety  of  which  he  had  delivered  to  P. 
and  B.  to  bold,.&c.,  iill  they  had  levied  the  damages  marked 
on  the  writ.  They  claimed  by  the  bill,  to  be  entitled  eidier  to 
a  moiety  of  the  lands,  or  of  the  rent  charge,  or  to  have  satis- 
faction of  their  judgment,  out  of  the  annuity  payable  to  D., 
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Mider  the  trasto  of  the  deed.  Upon  these  grounds  they 
prayed  by  their  bill,  a  reoeirer  either  of  a  moiety  of  the 
lands  comprised  in  the  sherifiTs  return  to  the  writ,  to  the  ex- 
tent  of  one  moiety  of  the  50001.  per  annum,  or  of  the  lands 
comprised  in  the  deeds  of  assignment  and  trust ;  and  after 
satislaetion  of  the  charges  having  priority  according  to  the 
trusts  of  the  deed,  that  a  moiety  of  a  competent  part  of 
the  MOO^.  per  aaaum,  might  be  applied  in  payment  of  their 
denaad,  and  Ihaft  the  trustee  might  be  restrained  from  paying 
llie  asinvity  to  D.,  till  the  demand  was  satisfied. 
After  the  filing  of  the  bill,  two  orders  were  made ;  one  for  the 
appointment  of  a  receiver,  the  other  restraining  the  trustee 
frm  paying  the  annuity  to  D.,  to  the  amount  of  1260/.  The 
trustee,  by  his  answer,  suggested  that  Ins  co-trustees,  and  the 
creditors  of  D.,  were  necessary  parties  to  the  suit.  D.  by  his 
aMsrer,  insisted  upon  the  validity  of  the  deed,  and  priority  of 
the  trusts,  (including  his  own  annuity,)  o^er  the  judgment  of 
P.  and  B.  As  soon  as  the  answers  were  filed,  applications 
were  made  to  the  Master  of  the  Rolls,  on  the  part  of  D.,  to 
discharge  the  receiver,  and  rescind  the  injunction ;  and  on  the 
part  of  P.  and  B.,  to  continue  the  receiver  and  injunction, 
till  the  hearing,  whidi  was  granted,  and  the  motion  of  D.  was 
refosed ;  and  this  dedsion  was  affirmed  on  appeal  to  the  Lord 
Chancellor  of  Ireland. 
Held,  sJkrming  the  judgments  of  ihe  Courts  below,  that  under 
the  circumstances  above  stated,  the  orders  appointing  a  re- 
ceiver, and  restraining  the  surviving  trustee  from  paying 
the  amittity  to  D.,  were  properly  made ;  that  it  was  not  ne' 
oessary  for  this  purpose,  that  the  prior  incumbrancers,  nor 
the  creditors,  parties  to  the  deed  of  trust,  nor  the  substituted 
trustees,  should  he  paities  to  the  suit  Held,  also,  that  the 
defects  in  the  sheriff's  return  to  the  elegit  were  immaterial,  as 
no  return  is  necessary,  and  the  suing  out  an  elegit  is  sufficient 
to  ground  the  equity.  Held,  further,  that  one  elegit  is  suffi- 
cient, although  the  rent  was  payable  out  of  lands  in  three 
eoimties.*Z>i/rofi  v.  Pttukett       •       -       -       -       p.  239 

DBMVRRBR.    See  Plvadino. 

DBVII^.    See  M8R«ir. 

A.  by  his  will,  limited  his  lands  to  B.  his  daughter  and  H.  her 
husband,  for  their  lives,  &c.;  remainder  to  their  sons  suc- 
cesrively  in  taH ;  remainder  to  M.  his  daughter,  and  F.  her 
husband,  for  their  lives,  &c. ;  remainder  to  their  sons  suc- 
cessively in  tail ;  with  divers  remainders  over,  including  C. 
and  his  sons,  and  their  issue ;  and  he  declared  and  provided 
by  the  will,  that  in  case  M ,  or  F.,  or  the  sons  or  son  of  P. 
and  M.,  or  either  of  them,  should  become  entitled  to  the 
estate  under  the  limitations  of  the  will,  a  lumof  2,000/.  should 
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be  charged  on  the  lands  in  pmsession,  for  the  nte  of  the 

younger  children  of  C,  in  certain  specific  proportions.    £. 

and  H.  died  without  issue.    The  sons  of  M.  and  F.  died 

before  the  estate  became  vested  in  them ;  and  after  the  death 

of  M.  and  F.,  and  the  expiration  of  the  preceding  life  estates* 

G.,  a  grandson  of  M.  and  F.,  became  entitled  under  the 

limitations  of  the  will  to  an  estate  tail* 

Held  in  the  Court  below>  and  on  appeal,  that  the  lands  having 

vested  in  a  grandson,  and  not  in  a  son  of  M.  and  P.,  were 

nevertheless  liable  to  the  charge  created  by  ihe  will  in  favor 

of  the  younger  children  of  C.    Gore  v.  Lord  Lortom,  p.  286. 

ELECTION.    SeeMnQM. 

EQUITY.    Kide  Debtor  and  Cbsditor.    Fraud.    Lbssor  and 

Lbsbsb.    Plbadino. 
ERROR,    nde  Pbbrooativb. 

The  opinion  of  a  judge  directing  the  plaintiff  in  an  action  to 
be  nonsuited,  if  it  does  not  appear  on  the  record,  cannot  be 
questioned  in  a  writ  of  error.  The  plaintiff,  if  he  intends  to 
bring  a  writ  of  error  on  the  ground  of  mis-direction,  in  point 
of  law,  should  not  submit  to  be  nonsuited,  but  appear,  and 
put  the  judge  to  express  such  opinion,  by  way  of  direction 
to  the  jury;  and  thereupon  tender  a  bill  of  exceptions  to  the 
judge,  and  procure  his  signature  thereto.  D.  d. — ToUon 
V.  Fisher       -  -  -  .  -       p.  9 

EVIDENCE.  Fide  Marbiaob  Sbttlbmbnt.  Dbbd.  Pabt- 
NBR8HIP.  Tithes. 
In  a  suit  in  Equity,  seeking  to  charge  the  lands  of  A.  by 
virtue  of  marriage  articles  executed  by  A.,  the  original  arti- 
cles were  not  produced,  but  it  was  in  proof  that  H.  was  the 
executor  of  A. ;  that  the  house  of  H.  in  Ireland  had  been 
occupied  by  a  French  and  rebel  army,  and  his  papers  ran- 
sacked and  scattered ;  that  L.  was  the  executor  of  H.,  and 
that  the  houses  of  H.  and  L.  had  been  searched,  but  that  the 
original  articles  could  not  be  found.  Under  these  circum- 
stances, secondary  evidence,  vis.  a  copy  of  the  articles  sent 
with  a  case  laid  before  counsel ;  a  charge  in  the  solicitor's 
bill  for  the  copy  and  case ;  a  recital  of  tiie  articles  in  an  Act 
of  Parliament  for  settling  lands  on  the  issue  of  the  marriage, 
and  a  deed  appointing  a  jointure  according  to  the  articles  and 
portions  to  children,  under  a  power  reserved  by  the  act, 
were  admitted  as  proof  of  the  existence  and  contents  of  the 
articles. 
This  decision  was  affirmed  on  appeal.  Gore  v.  Lord  Lor-^ 
ion        .  -  -  .  .  p.286 

EXECUTION.    Fide  Debtor  and  Cbbditob. 
EXEMPTION.    Fide  Tithes,  2. 


INDEX.  677 

FOREIONBR.    See  Plbadino. 
FORFEITURE.    See  Lessor  and  Lbssbb. 
FRAUD. 

A.,  an  army  agent  in  Dnblin,  haying  effected  a  policy  of  insur- 
ance on  liis  own  life  for  3000/.  in  1819,  by  an  informal  instru- 
ment, attested  by  two  witnessess,  assigned  the  policy  to  C, 
who  had  been  for  many  years  his  confidential  clerk.  From  the 
time  of  the  assignment  A.  pud  two-thirds,  and  C.  one-third 
of  the  premium.  In  1 821,  by  a  more  formal  instrument, 
drawn  up  by  a  professional  person,  he  executed  a  further 
assignment  of  the  policy.  In  the  first  instrument,  the  con- 
sideration expressed  is  **  regard  and  affection;"  in  the 
second,  **/riendehip  and  affeetian."  The  last  assignment 
was  drawn  up  by  the  attorney  of  C,  and  both  the  instru- 
ments were  drawn  up  and  executed,  without  the  knowledge 
of  A.'s  family. 

By  a  codicil  to  his  will,  A.  gave  to  C.  a  legacy  of  100/.  **  as  a 
further  mark  of  hb  regard  and  affection."  Upon  the  death 
of  A.,  a  letter  addressed  to  his  son,  was  found  enclosed  in 
his  will,  stating  that  the  assignment  had  been  extorted  from 
him  by  C.  by  threats  and  undue  influence. 

Upon  a  bill  filed  by  H.,  as  executor  of  A.,  to  set  aside  the 
assignment  on  the  ground  of  fraud,  and  undue  influence,  C. 
by  his  answer,  claimed  the  interest  under  the  assignment 
as  a  compensation  given  to  him  by  A.,  in  the  place  of  an 
increase  of  salary.  Upon  the  depositions  it  appeared  in 
eyidence,  that  C.  had  given  different  accounts  of  the  object 
of  the  policy,  yiz.  that  it  was  effected  as  a  j^rovision  for  the 
wife  of  A.,  and  that  it  had  been  given  to  him,  for  making 
up  the  accounts  of  A.,  in  a  way  to  deceive  Government. 

It  appeared  also  in  proof  of  the  charge  of  influence,  that  C. 
had  declared  when  the  codidl  was  in  contemplation,  that 
none  should  be  executed  unless  he  chose ;  and  when  the 
letter  was  found  in  the  will,  that  he  said  he  could  ruin  the 
credit  of  the  house  and  the  character  of  the  testator.  Upon 
this,  and  other  eyidence,  an  issue  was  directed  at  the  instance 
of  the  defendant,  to  try  whether  the  assignments  as  to  two- 
thirds  of  the  sum  insured,  were  the  free  and  voluntary  acts 
of  the  testator,  or  extorted  from  him  by  threats  or  undue 
influence,  or  obtained  by  fraud ;  the  defendant  upon  the  trial 
of  this  issue,  was  to  produce  the  deeds  of  assignment,  and 
the  attesting  witnesses. 

Upon  the  trial  of  the  issue,  the  letter  found  enclosed  in  the  will 
was  tendered  in  eyidence  by  the  plaintiff,  but  rejected.  The 
defendant  produced  no  witnesses ;  whereupon  the  jury  found 
that  in  the  event  of  any  aeeignmeni  having  been  made,  as  to 
two-thirds  thereof,  it  was  obtuned  by  undue  influence. 
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A  motion  to  set  aside  this  TerdlAt,  and  gnnt  a  new  triU,  wm 
refused,  and  ofon  a  rehearing^  a  decree  was  made  in  &yor  of 
the  plaintiff. 
This  decree  was  affirmed  on  af»peal.«-.Collfiu  y.  Hmre  10& 

GUARDIAN. 

The  Court  of  Chancery  has  jurisdiction  to  appoint  a  guardian 
for  in&ats,  heing  wards  of  the  Court,  exeluding  the  fsther ; 
and  upon  evidence  that  the  ftther  was  Hying  in  a  state  of 
adultery,  and  had  encouraged  his  childvon  in  swearing,  keep- 
ing low  company,  &c.  it  was  held  a  6l  cane  to  exerdM  the 
power  to  exclude  Ite  from  tlie  gnardianship.  R^eUeiley  t. 
fTeiieiley  •  -  -  -124 

HUSBAND  AND  WIFE.    See  Moetoaob. 

INSURANCE.    See  Indbx  to  Appsnoix. 

INTEREST,    ride  MoRTi^AQM. 

ISSUES.    Fide  Partnership. 

JUDGE.  (DIRECTION  OP)    See  Erbor.    Fraud. 

JURISDICTION,    ride  Guardianship.    Prbrooativs^ 

The  Stat.  27th  Geo.  III.  e»  44.  enttlled  an  act  to  prerent 
MtoIous  and  vexatiotts  suits  in  Beclesiaatical  Courts,  and 
reciting  in  the  preamble,  that  it  is  expedient  to  limit  the 
time  for  the  commencement  of  certahi  suits  in  the  Ecclesiasti- 
cal Courts,  enacts  (among  other  things)  that  no  suit  shall  be 
commenced  in  any  Ecclesiastical  Court  for  Kwnication  or 
incontinence,  after  the  expiratioa  of  eiglit  calendar  months, 
from  the  time  when  such  oAnce  shall  hare  been- committed. 
Upon  a  libel  in  the  Ecclesiastical  Court  against  a  clergyman, 
containing  yarious  articles  charging  fbrniealion,  &g.  ;  and  in 
the  concluding  aiticle  willing  that  the  offender  be  dlily  and 
canonically  puniahed  and  eorrecied  acooM&ng  to  the  exigency 
of  the  Uw,  &c. ;  an  objection  talfien  to  the  jurisdiction,  on 
the  ground  of  the  Statute  t7ti»  Geo.  III.  e.  44.  was  oyer- 
ruled  in  the  Eccksiastical  Court;  whereupon  a  writ  of  pro- 
hibition was  obtained  in  the  Court  of  King^s  Bench,  and 
up<A  declaration  in  prohibition^  demurrer,  and  argument,  it 
was  held  that  the  statnte  applied  only  to  proceedings  against 
fornicators,  &c  whether  k^men  or  clergymen,  pro  eaiute  ant- 
iiMS  /  but  that  a  proceeding  in  the  Ecclesiastical  Court  on  the 
ground  of  fornication,  against  a  dergyman,  fbr  tile  purpose 
of  deprivation,  is  not  prohibited  by  tiie  stshite,  and  this 
judgment  was  affirmed  <m  appeal. 
Held  also  that  the  judgment  of  the  Court  of  King't  Bench  being 
for  a  prohibition,  against  proceeding  on  the  ground  of  fomici^ 
tion,  pfo  emluie  anima^  but  granting  a  consultation  so  for 
as  the  case  rekted  to  the  proeeeding  for  deprivation,  the  statute 
8  and  ^  W.  a  c  11.  which  gives  costs  to  the  party  who 
obtains  the  judgment  in  prohibitiott,  did  not  apply,  inaamudi 
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is  il  was  a  qvaltfied  jadgment,  whioli  ia  ralMtance  was  for 
ike  defendant  in  the  {irohibitiim,  and  tliat  if  it  was  to  be  con« 
sidered  as  a  eotiie  Mit«M«,  there  was  no  antboiity  in  the 
Court  to  give  eosts.—- #ree  ▼.  Burgxnfne         •  -65 

LACH£8.    ^eTiMB. 

IiESSOR  ANB  LESSBfi. 

A  lease  of  lands  in  Iceland«  oontsined  a  covenant  on  the  part 
of  the  lessor  f&t  perpeSnal  renewal;  and  a  eorenant  on  the 
part  of  the  lessee*  to  pay  !'•  sterling  for  every  perch  of  bog, 
cut  otherwise  than  thereby  covenanted,  and  to  be  distrained 
lor  as  additional  rent.  Upon  a  bill  filed  by  the  assignee  of 
the  lease,  and  his  mortgagee  against  the  assignee  of  the 
lessor,  for  a  specific  performance  of  the  cotenant  for  re- 
newal, it  appeared  that  tiuee  years  before  the  filing  of  the 
bill,  a  notice  bad  been  giren  by  die  landlord  to  tiie  tenant  to 
name  new  lives  in  the  place  of  thoee  which  had  expired,  and 
to  pay  the  fioies,  with  interasti  &c.;  bat  in  the  interval,  a  cor- 
lespondenoe  had  taken  place,  from  which  it  was  to  be  coU 
lectedt  that  the  Isoant  had  always  been  ready  to  pay  the  fine ; 
but  that  tiie  landlord  alleging,  by  his  answer  in  the  siut  sup- 
ported by  evidence,  that  the  tenant  had  cat  large  qnantitles  of 
tarf  in  breach  of  hiscovenant,  and  had  also  made  encroach- 
ments npmi  other  lands,  refased  to  renew  until  those  two  ques- 
tions were  settled;  and  although  no  actual  tender  of  the  fines 
had  been  made,  it  was  dear  from-  tiie  coftespondence  that 
they  wonld  have  been  xeftued,  H  made. 
Held,.affinning  the  daeree  of  tiie  €oart  below,  that  under  these 
dfcumstsneee,  the  delay  of  three  years  was  not  under  the 
Irish  Tenantry  Act,  each  giesa  laeAes  as  ought  to  deprive 
the  tenant  of  the.  right  of  lenewalt  and  work  a  forfeiture  of 
the  lease;  but  that  the  landlord  ought  to  be  compelled  spe- 
dfieally  to  perfimn  the  eovanant  for  renewal.  Held,  also, 
thus  In  making  tids  deeiee,  for  tiie  perfoimanoe  of  part  of  the 
eonlraot  between  the  pasties,  it  is  not  necessary  for  a  Court 
of  Equity  to  provide'for  tiie  perlonnance  of  tiie  otilier  part: 
namely^  the  covenant  against^  cnlti^  turf,  otiMrwise  than  by 
teTing  the  landlord  at  liberty,  by  tiie  decree  upon  further 
dlreetiens*  to  bring  an  notion  at  law  upon  that  covenant, 
especially  as  that  liberty  had  been  given  by  tiie  ongbul 
decree;  and  an  aetien  bvonghit  against  tiie  tenant  which 
ahated  by  Ida  death,  and  thereupon  no  application  had  been 
made  by  tiie  landhnd  to  the  Court  of  Equity  for  its  as- 
sl«tance.«»2VM<  V.  JDwyer  -        11 

MANOR,   j^e  Pbuosavivb. 

MARRIAQB*    See  ApniMmx  vo  Soorcn  CASia. 

MARRIAOE  SBTTLBMBiiT. 


578  INDEX. 

A  motion  to  set  aside  this  Terdiet,  and  g^nnta  new  triU,  wa« 
refused,  and  ofon  a  rehearing,  a  decree  was  made  in  &vor  of 
the  pkintiff. 
This  decree  was  affirmed  on  v^^.^CoiUnM  v,  Bmre  106 

GUARDIAN. 

The  Court  of  Chaaoery  has  jurisdictSon  to  appoint  a  goardian 
for  tn&ats,  heing  wards  of  the  Gonrt,  eKclnding  tlie  father ; 
and  upon  evidenee  that  the  firther  was  Hving  in  a  state  of 
adultery,  and  had  eaoouraged  liis  cliildMn  in  swearing,  keep- 
ing low  company,  8cc.  it  waa  held  a  6l  cane  to  exercise  the 
power  to  exclude  Idn  from  tlie  gnardSanship.  /P^sHsf /ey  t. 
fTeiieslet^  .  -  .  -124 

HUSBAND  AND  WIFE.    See  Moetoaob. 

INSURANCE.    See  Inmx  to  Appsndix. 

INTEREST,    ricfe  MoRTOAon. 

ISSUES.    Fide  Partnxrship. 

JUDGE.  (DIRECTION  OP)    SeeEtLmon.    Fraud. 

JURISDICTION,    ride  Gqardiaksbip.    Prrrooatitr. 

The  Stat.  27th  Geo.  III.  e.  44.  entitled  an  act  to  prerent 
MfoIous  and  vexatioBs  soita  in  Beclestaatical  Courts,  and 
reciting  in  the  preamble,  that  it  is  expedient  to  limit  the 
time  for  the  commeneement  of  certain  suits  in  the  Ecclesiasti- 
cal Courts,  enacts  (among  other  things)  that  no  suit  shall  be 
commenced  in  any  Ecclesiastical  Court  for  Kwnicatbn  or 
incontinence,  after  the  expiration  of  eight  calendar  months, 
from  the  time  when  such  oifence  shall  hatve  been  committed. 
Upon  a  libel  in  the  Eeclesiasdcal  Court  against  a  clergyman, 
containing  various  articles  charging  ibmicaCfiwi,  &g.  ;  and  in 
the  concluding  aiticle  willing  that  the  offimder  be  dbly  and 
canontcally  pnmeked  and  corrected  according  to  the^xigency 
of  the  Uw,  &c. ;  an  objection  taken  to  IJhe  jurisdiction,  on 
the  ground  of  the  Statute  t7ti»  Geo.  III.  e.  44.  was  over- 
ruled in  the  Ecclesiastical  Court ;  whereupon  a  writ  of  pro- 
hibition was  obtained  in  the  Court  of  King's  Bench,  and 
upon  declaration  in  prohibition^  demurrer,  and  argument,  it 
was  held  that  the  statufte  applied  only  to  proceediugs  against 
fomicaiors,  &c  whether  laymen  or  clergymen,  pro  eainie  am* 
nsie  /  but  that  a  proceeding  in  the  Ecclesiastical  Court  on  the 
ground  of  fornication^  agakist  a  dergyman,  fbr  the  purpose 
of  deprivation,  is  not  prohibited  by  tiie  statute,  and  this 
judgment  was  affirmed  on  appeal. 
Held  also  that  the  judgment  of  the  Court  of  King's  Bench  being 
for  a  prohibition,  against  proceeding  on  the  ground  of  fomica^ 
tion,  pfo  eedtUe  anima,  but  granting  a  consultation  so  fiar 
as  the  case  rekted  to  the  proceeding  for  deprivation,  the  statute 
8  and  9,  W,  a  c  11.  which  gives  costs  to  the  party  who 
obtatns  the  judgment  in  prohibition,  did  not  apply,  inaamudi 
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is  it  was  a  qvalified  jadgonnt,  wkkli  ia  miWtance  was  for 
ike  defendant  in  the  prohibition,  and  that  if  it  was  to  be  con- 
sidered as  a  eMU9  Mit«M«,  there  was  no  antbority  in  the 
Court  to  give  eosti.— ^ree  ▼.  Burgoyne         •  -65 

LACHES.    ^eTiMB. 

LESSOR  ANo  LESSEE. 

A  lease  of  lands  in  Iceknd,  oontsined  a  co^nant  on  the  part 
of  the  lessor  for  perpeSoal  nnewal ;  and  a  covenant  on  the 
part  of  the  lessee,  to  pay  1/.  sterfinj^  for  et«ry  perch  of  bog, 
eat  otherwise  than  thereby  covenanted,  and  to  be  distrained 
lor  as  additional  rent.  Upon  a  liill  filed  by  the  assignee  of 
the  lease,  and  his  mor^agee  against  tiie  assignee  of  the 
lessor,  for  a  specific  performance  of  tiie  ooTenant  for  re- 
newal, it  appeared  that  tiute  years  before  the  filing  of  the 
bill,  a  notice  had  been  given  by  die  landlord  to  tiie  tenant  to 
name  new  lives  in  the  plaee  of  those  wldch  liad  expired,  and 
to  pay  the  fioies,  with  interest,  &c.;  but  in  tlie  interval,  a  cor- 
lespondenee  had  taken  plaoe,  firmn  wliidi  it  was  to  be  col- 
lected, that  the  tsoant  had  always  been  ready  to  pay  the  fine ; 
bnt  that  the  landlord  alleging,  by  his  answer  in  the  suit  sup- 
ported by  evidence,  that  the  tenant  had  cut  large  quantities  of 
tnrf  in  breach  of  hiscovenant,  and  had  also  made  encroach- 
ments iqMm  other  lands,  refused  to  renew  until  those  two  ques- 
tions were  settled;  and  although  no  actual  tender  of  the  fines 
had  been  made,  it  was  dear  from  tiie  correspondence  that 
they  would  have  been  xeftued,  li  made. 
Jle)d,.afiinning  the  daene  of  tiie  Court  below,  that  under  these 
drcumstsnees,  the  delay  of  three  years  was  not  under  the 
Iiisb  Tenantry  Act,  auch  gross  leeAes  as  ought  to  deprive 
the  tenant  of  the.  right  of  renewal,  and  work  a  forfeiture  of 
the  lease;  but  that  tiie  landlord  ought  to  be  compelled  spe- 
dlically  to  perfi»nn  tiie  eovanant  for  renewal.  Held,  also, 
thm  In  making  tlds  deoree,  fisr  the  perfoimanoe  of  part  of  the 
contract  between  tiie  parties,  it  is  not  necessary  for  a  Court 
of  Equity  to  ptovidefor  tiie  performance  of  tiie  otilier  part: 
namely^  the  covemmt  agiinst«  cnlti^  turf,  oAerwise  than  by 
lei^ving  the  Lndlord  at  liberty,  by  the  decree  upon  further 
directions,  to  bring  an  action  at  law  upon  that  covensnt, 
espeelaUy  as  that  liberty  had  been  given  by  the  o^^omX 
decreet  and  an  aodon  fatonght  against  tiie  tenant  which 
ahated  by  Ids  death,  and  thereupon  no  application  had  been 
made  by  the  landlord  to  the  Court  of  Equity  for  its  as- 
dstsnce.«*2V«it  V.  JDwyer  -11 

MANOR.   Ae  PunnooATivn. 

MARRI AOB.    8e9  ApniMmx  «o  Sooroa  Cabis. 

MARRIAOE  SETTLEMENT* 
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A.,  by  muria^  wticles,  bonnd  hioiaelf  **  to  pay  to  H.  npoo 
his  marriage  with  £.,  (the  said  H,  settling  all  the  estates  and 
money  he  was  entitled  to  on  the  issue  of  the  marriage,  and 
a  suitable  jointare  to  the  fortane  £.  gave  him,)  the  sum  of 
5,000/.'*  H.  in  the  same  articles  bound  himself  <*  to  settle 
all  the  estate  and  money  which  he  was  then  entitled  to  upon 
the  issue  of  E.,  and  a  jointure  of  600/.  a  year." 

Four  years  afier  the  date  of  these  articles  and  the  marriage,  H. 
acquired  an  estate  which  was  limited  to  the  issue  of  the  mar- 
riage, with  a  power  reserred  to  H.  under  which  after  a  lapse 
of  twenty-six  years,  he  by  deed  appointed  to  his  wife  E. 
500/.  per  annum,  by  way  of  jointure,  and  6,000/.  to  the 
younger  children  of  the  marriage  as  portions. 

Held  in  the  Court  below,  and  on  appeal,  that  this  was  a  per- 
formance of  the  condition  upon  which  A.  contracted  to  give 
to  H.  a  marriage  portion  of  5,000/.;  and  that  so  much  of 
that  sum  as  was  not  paid  on  the  marriage,  became  due  on  that 
event,  and  was  a  charge  on  the  estate  of  A.  payable  with 
interest  from  the  date  of  the  marriage.— <7ore  ▼.  Lord 
Lortam      -  -  -  •       p.  296 

MERGER: 

P.  being  possessed  of  lands,  for  a  term  of  lives,  with  a  covenant 
for  a  perpetual  renewal,  by  articles  made  upon  the  marriage 
of  his  son,  in  the  year  1743,  covenanted  to  convey  his  estate, 
and  interest  in  the  lands,  to  W.,  and  other  trustees,  to  the  use 
of  himself  for  life;  remainder  to  the  use  of  his  son  T.  for 
life ;  remainder,  subject  to  a  jointure,  to  the  sons  of  the  mar- 
riage successively,  in  tail  male ;  reversion  to  P.  the  settler. 

In  1749,  the  reversion  of  the  lands,  subject  to  the  lease,  was 
granted  to  W.,  as  trustee  for  P.,  to  whom  it  was  soon  after- 
wards granted  over  by  W. 

P.,  by  his  wUl,  dated  in  1766,  devised  all  his  real  estate,  inclu- 
ding his  leases  for  lives,  in  trust  for  T.  his  son,  for  life  ;  re- 
mainder to  P.  (son  of  T.,)  Ids  grandson,  for  life  ;  remainder 
to  the  sons  of  P.  the  grandson,  successively,  in  tail  male,  with 
divers  remainders  over;  reversion  to  the  heirs  of  P.  the  de- 
visor. The  testator  by  his  will,  declared,  that  *«  if  his  grand- 
**  son  P.  should  not  settle  such  interest  in  that  part  of  the 
**  lands,  which  was  settled  on  his  father's  intemuuriage,  and 
**  which  he  would  become  entitled  to  on  the  testator's  and  his 
**  father's  decease,  to  the  uses  to  which  the  testator's  estates 
^  were  thereby  limited,  upon  the  desire  of  his  father,  his  son 
**  T.,  at  his  will  and  pleasure,  and  in  his  discretion,  might, 
**  and  was  by  the  will,  empowered  to  deprive  P.,  the  grand- 
*•  son,  of  die  life  estate  in  the  lands  thereby  limited  to  him,  so  - 
"  as  such  deprivation  should  not  alter  the  limitations  in  re- 
'*  malnder  ;*'  and  in  a  subsequent  clause,  having  provided, 
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**  thil  in  ca»e  bis  grandson  P.  happened  to  die  withont  iasne 
**  male,  and  ahonld  settle  the  interest  which  was  settled  on  Ids 
'*  Cher's  marriage,  in  part  of  the  real  estates  of  the  testator, 
**  and  to  the  same  nses  as  limited  by  die  will,  so  that  his  ac- 
'*  qoisitions  should  go  together,"  he  ga^e  to  P.  a  power  to 
charge  the  lands  devised  with  portions  for  daughters ;  and  in 
a  subsequent  part  of  the  wilU  he  gave  a  power  to  P.  to  charge 
a  jointure  upon  the  real  estate  of  inheritance,  thereby  limited 
to  him,  providing  he  settles  his  said  interest  in  part  of  the 
real  estate,  to  the  uses  therein  mentioned. 

P.  the  testator  died  in  1769.  T.  his  son  entered  upon  the 
lands,  under  the  limitations  of  the  will,  and  remained  in  pos- 
session during  his  life.  In  1776,  T.,  and  P.  the  grandson, 
upon  the  occasion,  and  in  consideration  of  his  marriage  and  a 
portion,  conveyed  the  term  for  lives,  with  the  right  of  cove- 
nant ibr  perpetual  renewal,  in  trust,  to  secure  a  jointure  to 
the  wife,  and  subject  thereto  for  the  use  of  T.  for  life ;  re- 
mainder to  P.  for  life ;  remainder  to  secure  another  jointure, 
and  subject  thereto  to  the  sons  of  the  marriage;  and  in  de- 
fault of  bsue  male,  to  the  trustees  for  a  term,  to  raise  portions 
for  daughters,  and  subject  thereto  for  T.  in  fee. 

Upon  a  bill  filed  by  a  party  claiming  under  this  settlement 
against  parties  cbdming  the  reversion,  to  compel  a  specific 
performance  of  the  covenant  for  renewal,  held,  that  according 
to  the  limitations,  and  upon  the  events  above  stated,  the  term 
of  the  lands  was  not  merged  in  the  fee ;  that  no  case  of  election 
arose  upon  the  will  of  Peter  Rutledge,  binding  those  who 
took  under  that  will,  to  leave  the  term  in  question  to  go  ac- 
cording to  the  limitations  of  tiie  wiXL'^Ru^dge  v.  Rutiedge^ 

p.a52 
MORTOAGE.    SeeTium. 

N.  being  entitled  to  certain  lands,  as  issue  in  tail,  conveyed 
them  in  1749,  by  lease  and  re-lease,  to  a  mortgagee  in  fee  to 
secure  800/.  borrowed,  and  levied  a  fine  of  the  lands  pursuant 
to  covenant  for  the  purpose  of  perfecting  the  security.  In 
1762,  N.  borrowed  450/.,  and  charged  it  upon  the  same  lands 
by  deed  poll.  In  1764,  N.  died,  leaving  the  charge  upon  the 
lands  of  the  aggregate  sum  of  1250/.,  witii  an  arrear  of 
interest,  and  by  his  will  devised  all  his  lands  to  M.  Ms  wife. 
In  1766,  M.  having  married  A.  B.,  he  wiUi  M.  his  wif^  by 
lease  and  re-lease  reciting  the  mortgage,  and  that  A.  B.  had 
paid  the  interest,  granted  and  confirmed  the  lands  to  the 
mortgagee,  reserving  the  equity  of  redemption  to  A.  B.,  his 
heirs,  ke.  By  a  deed  in  1789,  900/.  an  arrear  of  interest, 
was  added  to  the  prindpal,  and  the  aggregate  sum  of  1&60/. 
was  charged  on  the  lands,  subject  to  redemption  as  by  the 
former  deed.    In  1794  M.  died,  leaving  R.  H.,  a  son  by  tiie 
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flrat  Irasband,  her  heir  at  law.  In  1797,  A.  B.  sold  part  of 
the  mort^ged  lands,  and  in  consideration  of  S!MO/.  principal 
and  interest,  paid  to  the  mortgagee,  and  ^MIO/1  paid  to  A.  B., 
he  and  the  mortgagee  eonreyed  snch  part  of  the  lands  to  R. 
R.  the  pnrctaaser.  The  lands  remaining  nnsold,  were  con- 
veyed by  the  mortgagee  to  A.  B.,  who  died  in  1799.  Under 
these  circnmstances,  the  heir  at  law  of  M.  filed  a  bill  in  the 
Exchequer  to  redeem  the  lands,  and  the  Conrt  decreed  tliat 
he  was  entitled  to  redeem  on  payment  of  the  principal  money 
due  upon  the  mortgage,  and  interest  calculated  from  the 
death  of  A.  B. 
Upon  appeal  to  the  House  of  Lords  from  this  decree,  it  was  de- 
clared that  R.  H.  as  heir  at  law  of  M.,  was  entitled,  notwith- 
standing the  proviso  for  redemption  reserved  to  A.  B.,  by  the 
deed  made  between  him  and  the  mortgagee,  to  redeem  the 
lands  **  on  payment  of  the  principal  money  and  interest,  dne 
**  a#  the  death  of  M»  on  the  aggregate  sum  of  1250/.  Such 
**'  intereei  to  be  computed  according  to  the  proviso  in  the 
*«  indenimre  of  release  and  mortgage.  A.  B.  being  entitled 
**  in  equity,  to  have  the  interest  due  at  the  death  of  his  wife, 
**  added  to  the  principal,  and  considered  as  an  aggregate  sum 
■*  with  the  principal,  A.  B.  and  M.  his  wife  not  being  bound 
**  to  keep  down  the  interest  during  her  life,  for  the  benefit  of 
**  her  heir  at  law,  &c. ;  and  that  an  account  should  be  taken 
**  of  what  was  due  for  principal  and  interest  on  the  mortgage 
**  at  the  death  of  M."  The  decree  of  the  Exchequer  being 
varied  according  to  this  order,  it  was  referred  to  the  Master 
to  take  the  accounts  so  directed,  and  it  appeared  In  evidence 
before  him,  that  A;  B.  and  M.  his  wife,  dnrmg  her  life,  paid 
to  the  mortgagee,  on  account  of  interest,  1500/. ;  that  the 
Master  in  his  report  did  not  include  tliis  sum,  but  reported 
that  there  was  due  upon  this  account  for  principal  1860/.,  and 
for  interest  at  the  death  of  M.  S86/.  98.  2d.  On  this  ground 
exceptions  were  taken  to  the  report,  which  being  in  this  re- 
spect confirmed,  and  a  decree  made  upon  further  directions 
accordingly,  a  fiirther  appeal  was  presented  to  the  House  of 
Lords. 
But  the  decree  was  affirmed,  the  House  being  of  opinion  that 
the  representative  of  the  husband  was  not  entitled,  as  against 
the  heir  of  the  wife,  to  an  allowance  of  interest  actually  paid 
by  the  husband  during  the  life  of  his  wife,  and  that  the  for- 
mer order  of  the  House,  directing  the  account  of  interest  due 
on  the  mortgage  at  the  death  of  M.,  meant  interest  actually 
due. — Ruecombe  v.  Hare p.  1^ 

PARTIES.    See  Plbadiko.    Tim. 

PARTNERSHIP: 

A.9  by  his  will,  deehuing  a  purpose  to  assign  the  lease  of  a 
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]iotel«  ki^  wblck  he  carried  on  bneiness,  With  the  effects  in  the 
hotel,  and  the  business  of  it,  to  a  trastee  in  trust,  for  the  be* 
nefit  of  his  son  and  daughter,  in  eonsideration  of  an  annuity 
to  be  paid  to  him  for  his  life,  bequeathed  the  residue  of  his 
personal  estate  and  effects  to  his  son  and  daughter  in  equal 
shares.  The  testator  died  without  having  carried  into  effect 
the  purpose  declared  in  his  will.  Hb  daughter  being  execu- 
trix, carried  on  the  business  from  the  death  of  the  testator,  to 
the  year  1810,  in  the  house  where  the  testator  had  carried  it 
on.  In  that  year  she  purchased,  chiefly  by  means  of  the  as« 
sets,  the  freehold  of  another  house,  to  which  she  remoyed  the 
business,  and  carried  it  on  there  until  1619,  when  she  mar- 
ried. Upon  the  marriage,  the  freehold  house  and  effects 
were  ooilyeyed'  and  assigned  to  a  trustee  for  the  daughter  and 
her  husband,  and  the  children  of  the  marriage  in  the  ordinary 
course  of  settlement.  In  1820,  the  son*  filed  a  bill  against 
the  daughter  and  her  husband,  praying  that  the  deed  of  set- 
tlement might  be  set  aside ;  that  the  freehold  house  might  be 
declared  to  be  part  of  the  assets,  and  sold  with  the  effects, 
&c. ;  tiiat  an  account  might  be  taken  of  the  profits  of  the 
business,  from  the  death  of  the  testator  to  1819,  the  date  of 
the  marriage;  and  that  half  the  assets,  and  half  tiie  profits  of 
the  business,  might  be  paid  to  him  as  residuary  legatee  and 
partner. 

The  case  of  the  plaintiff  as  to  the  partner^p,  was  supported  by 
the  evidence  of  the  will,  and  of  acts  and  admissions  on  the 
part  of  his  sister,  at  various  times  before  the  marriage,  of  her 
liability  to  account  as  partner.  The  Defendants  insisted  upon 
an  agreement  between  the  Pluntiff  and  his  sisteiv  shortly 
after  the  death  of  the  fother,  that  the  lease  of  the  hotel,  and 
the  effects  should  be  valued,  and  the  produce  divided  between 

.  them ;  that  they  were  accordingly  valuedk  and  that  the  half  of 
the  amount  of  the  valuation  had  been  paid  to  the  Plaintiff  by 
his  Hster ;  but  tiiis  alleged  agreement  did  not  include  any 
consideration  for  the  goodwill  of  tiio  business.  The  De- 
fendants also  produced  in  evidence,  a  letter  written  from 
Paris  by  the  Plaintiff,  in  which  he  spoke  of  the  business  as 
not  belonging  to  him;  but  this  letter  he  sought  to  explain* 
by  stating,  that  he  could  not  with  safety,  being  in  France 
during  war,  acknowledge  Uiat  he  had  any  property  or  con« 
cems  in  England. 

Upon  these  pleadings  and  the  evidence,  issues  were  directed  at 
the  hearing  to  try:  1,  whether  there  was  any  Hgreement  for 
the  sale  of  the  lease,  effects,  and  goodwill  of  the  business; 
and  if  so,  2,  whether  such  agreement  had  been  abandoned. 
No  issue  was  directed  on  the  question  of  partnership.  Upon 
the  trial  of  these  issues,  verdicto  were  given  for  the  Plaintiff 
VOL   II.  11   R 
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in  equity  on  both  istnes.  Upon  further  directions,  the  Court 
(Vice  Chancellor)  declared  that  a  partnership  in  moieties, 
subsisted  between  the  son  and  daughter,  from  the  death  qf  the 
father  to  the  marriage  of  tiie  daughter,  when  the  partnership 
was  dissolred,  and  that  the  freehold  house  was  part  of  the 
assets,  and  an  account  was  directed  accordingly. 

Against  this  decree  the  Defendants  appealed  to  the  Chancellor, 
and  the  decree  being  affirmed  with  a  slight  variation,  the  De- 
fendants further  appealed  to  Parliament,  and  insisted  that  an 
issue  should  be  directed  to  try  the  question  of  fiict,  whether  a 
partnership  subsisted;  but  the  decree  was  affirmed,  the  House 
being  of  opinion  that  it  was  too  late  in  that  stage  of  the  cause 
to  ask  for  such  issue.— BvnMiKl  ▼•  ^eroi  •        p.  215 

PLBADINO.  5m  Partnusbip.  PmBuofiATiTK.  Tim.  Titbbs. 

By  a  treaty  between  the  governments  of  France  and  Spain,  it 
was  agreed,  that  Fruce  should  pay  to  the  King  of  Spain  a 
certain  sum  of  money,  lo  be  distributed  by  him  among  his 
subjects  having  claims  against  the  gi>vemment  of  France. 
This  sum  by  the  terms  of  the  treaty,  was  made  payable  to  an 
agent  to  be  appointed  by  the  King  of  Spain.  He  accordingly 
appointed  an  agent,  who  received  the  sum  stipulated,  and 
afterwards  deposited  part  of  it  in  the  hands  of  Merchants  in 
London,  in  the  name  of  his  secretary.  But  accounts  of  the 
money  so  deposited  were  rendered  by  the  merchants  to  tfie 
depositor,  and  not  to  his  secretary. 

Upon  a  bill  filed  in  equity,  in  the  name  of  the  King  of  Spam 
as  Plaintiff,  against  the  depositories  and  the  depositor,  statmg 
these  facts,  and  praying  a  discovery,  account,  and  payment  of 
the  money  into  Court,  &c.,  the  Defendants  demurred  upon  the 
grounds  that  there  was  a  defect  of  parties,  and  that  a  foreign 
sovereign  cannot  sue  in  a  Court  of  Equity  in  England:  held, 
affirming  the  order  of  the  Court  below,  that  the  demurrer  was 
properly  overruled;  that  a  foreign  sovereign  may  sue  as 
Plaintiff  in  eqcuty;  and  that  under  the  circumstances  of  the 
case,  it  was  not  necessary  that  the  eeiiui  que  trusts,  (the 
Spanish  claimanto)  or  the  nominee  of  the  agents,  should  be 
parties  to  the  suit. 

Whether  after  the  money  has  been  brought  into  Court,  the  par- 
ties having  an  interest  in  the  final  distribution,  could  sustain 
a  bai  to  effectuate  their  claims—^Jii^e.  HuHett  v.  the  tSng 

of  Spain p  31 

PRACTICE.    ^eAppBAL.    Dbbtor  and  Cbbditob.    Pabtnbb- 

SBIP.      TlMB. 

PREROGATIVE. 

Upon  a  commission  under  the  great  seal,  and  an  inquisition  re^ 
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Urned  info  and  filed  in  the  Petty  Bag  Office  of  the  Court 
of  Clianeery,  lands  were  seiied  into  tbe  king's  hands  aa 
derelict  by  the  sea.    The  lord  of  the  adjoining  manor,  upon 
petition  to  the  Lord  Chancellor,  having  obtained  leave  to  tra- 
verse the  inquisition,  filed  his  traverse  in  the  Petty   Bag* 
.  denying  that  the  lands  were  derelict^  and  pleading  tbit  they 
were  formed  by  alluvion,  or  gradual  deposit  of  soil.    The 
Attorney  General,  in  his  replication  to  this  traverse,  took 
issue  upon  the  alleged  hid  of  alluvion,  and  the  Defendant 
joined  issue.    Upon  the  trial,  a  verdict  was  found  for  the  De^ 
fondant,  and  aherwards,  upon  applicadon  of  the  Attorney 
General  for  a  new  trial,  the  Court  ordered  the  ftcts  proved 
to  be  stated  in  a  spedal  case,  which  being  argued,  a  verdict 
for  tbe  Defendant  was  entered  by  direction  of  the  Court. 
A  writ  of  error  from  this  judgment,  directly  to  the  House  of 
Lords,  being  brought  by  the  Attorney  General,  on  behalf  of 
the  Crown ;  held,  that  the  House  of  Lords  has  jurisdiction  to 
hear  such  writ  of  error;  that  it  is  not  necessary  to  carry  a 
writ  of  error  first  to  the  Exchequer  Chamber,  and  that  lands 
formed  by  alluvion,  that  is  by  gradual  and  imperceptible  de- 
posit on  the  shore  of  the  sea,  belong  to  the  lord  of  the  ad- 
joining manor,  and  not  to  the  king,  Jmra  eoroMB, 
A  custom  regulating  the  rights  of  the  owners  of  all  lands  bor- 
dering on  the  sea,  is  so  general,  that  it  need  not  be  pleaded. 
Res  V.  Yarboromgk     --.-..       p.  147 
PROHIBITION,    nde  Jubibdiction. 
SOVEREIGN  FOREIGN.    Fide  Plbading. 
SPECIFIC  PERFORMANCE.    See  Mbroir. 
STATUTE  27,  Geo.  III.  c.  44.    See  JunisDicTioif. 

■  8  and  9,  W.  III.  c.  II.    See  Jubisdigtion. 

TENANT  FOR  LIFE.    See  Mobtoaob. 
TERM.    See  Mbbobb. 
TIME: 

An  account  was  pending  between  A.  and  H.  to  the  period  of  the 
death  of  A.  In  the  years  1768  and  1764,  H.  had  paid  the 
sums  of  200/.  and  400/.  of  tbe  debts  of  A.,  and  had  from 
time  to  time,  and  at  the  periods  of  these  payments,  received 
various  monies  belonging  to  A.,  from  his  agents.  A  }bill 
being  filed  by  the  representatives  of  A.,  to  ascertain  and  raise 
certain  charges  upon  A. 's  estate :  H.  in  his  answer,  made  no 
claim  in  respect  of  the  payments  of  200/.,  or  the  400/.,  and 
in  two  snccesrive  charges  sent  in  by  him  before  the  Master, 
he  did  not  make  any  such  claim ;  but  at  last,  in  the  year  1817, 
he  produced  a  charge,  in  which  those  sums  were  clidmed  with 
interest. 
Held  in.  the  Court  below,  and  on  appeal,  that  under  these  cir- 
cumstances the  claims  were  barred  by  iachee  and  length  of 
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time*  notwttliBteliAing  tihe  pendett/^  of  tht  amDtVls;  and 
were  properly  duaUoved  in  IIm  same  aceomat  in  winch  H. 
was  charged  with  moiiiea  from  time  to  time,  and  during  the 
period  in  qnestioo*  advanced  to  him  by  the  agents  of  A.*- 
Gore  V.  Lard  Lort<m -       P-  ^^ 

A  bill  for  an  aciioiuit  was  filed  in  1718.  A  decree  was  made  in 
172D.  The  account  was  pending  in  the  Master's  Office  until 
1734,  when  it  was  referred  to  arbitration.  The  award  was 
made  in  1738,  by  which  a  snmof  5369/.  16s.  Id.  was  awarded 
to  the  Plaintiff;  and  the  award  was  made  a  decree  of  the 
Court,  which  was  affirmed  upon  appeal  to  Parliament  in 
1739. 

In  1741,  the  Plaintiff  to  enforce  the  payment  of  the  smn  awarded 
and  decreed,  filed  a  new  bill  in  the  nature  of  a  bill  of  amend- 
ment and  leviror,  against  the  representatiTe  of  the  Defendant 
in  the  former  suit,  charging  that  a  certain  mortgage  held  by 
him,  was  part  of  the  assets,  and  praying  that  it  might  be  ap« 
plied  in  payment  of  the  demand.  The  Defendant  to  the  last 
suit,  by  his  answer,  admitted  the  mortgage.  In  1742  the 
Plaintiff  filed  an  amended  hill.  In  1747  he  filed  another 
amended  bill,  praying  in  default  of  personal  estate  a  fore- 
closure of  the  mortgage,  and  that  the  principal  and  interest 
might  be  applied  in  satisfaction  of  his  demand;  stating  among 
other  things,  that  he  had  obtained  a  sequestration  against  the 
lands  of  O.  B.,  the  Defendant  in  the  first  suit,  who  had  died 
before  it  could  be  executed;  haying  by  his  wiU  charged  Ids 
lands  with  the  payment  of  his  debts.  The  object  of  this  bill 
was  to  obtain  payment  of  the  sum  awarded  ftom  the  asseU  of 
Q.  B. ;  p^rt  of  which  assets,  as  the  bill  charged,  consisted  of 
a  mortgage  upon  an  estate,  called  Tyaquin;  and  that  O.  B. 
and  his  representatlre,  had  been  in  possession  under  the  mort- 
gage,  and  had  received  out  of  the  rents  and  profits  sufficient 
to  satisfy  the  Plaintiff's  demand. 

In  the  years  1748,  1761,  and  1754,  upon  the  death  of  parties, 
bills  of  revivor  and  amended  bills  were  filed.  Prom  this 
time  no  proceedings  were  taken  until  the  year  1771,  when  a 
bill  was  tiled  by  the  representatiye  of  the  original  PUdntiff, 
iigainst  the  representative  of  the  original  Defendant,  stating 
impediments  to  the  prosecution  of  the  suit,  and  praymg  an 
account  of  the  rents  received  from  the  lands  mortgaged.  In 
17/2  the  Defendant  filed  an  answer,  refusing  the  discovery, 
and  in  J  773,  upon  exceptions,  he  filed  a  further  answer,  (still 
refasmg  the  discovery,)  which  was  reported  insufficient. 
*rora  this  tmie  no  further  proceedings  were  taken  in  the  cause, 
until  the  year  1785,  when  the  representative  of  the  Phdntiff 
in  the  last  suit,  and  of  the  original  Plaintiff,  filed  a  bill  of  re- 
vivor and  amended  bill  against  the  representative  of  the  De- 
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IB  the  last  soii,  and  agtintt  J.  Bm  the  heir  of  the 
alleged  mertg^^,  stating  impedimeols  to  the  prosecvtion  of 
the  smU  from  the  litigation  in  whidi  his  testatrix  had  heen 
involved;  and  that  a  deed  had  heen  made  hy  eollasion,  he- 
tvean  the  representative  of  the  mortgagee^  and  J.  B.  the 
heir  of  the  mortgagor,  hy  which  the  former  oonveyed  the 
lands  to  the  latter,  in  consideration  of  an  annuity ;  idiarging 
that  the  deed  was  a  fraud  upon  the  Plfuntiff,  and  a  divaMavii 
of  the  asaeta,  and  piaying  an  acoount  of  the  real  and  personal 
estate  of  the  first  representatiTe  of  the  eri|^nal  mortgagee, 
who  had  charged  hit  debts  on  his  real  estate,  and  devised  it, 
and  bequeathed  his  personalty  to  the  Defendants  has  repre- 
sentatives. 

In  1787,  the  Defendants,  the  representatiTes,  hy  their  answer, 
admitted  that  the  deed  as  charged  by  die  will  was  fraudulent, 
and  contended  that  the  Plaintiffs  shenld  ftrst  have  recourse 
agtdnst  the  lands  mortgaged.  From  1787  to  171^  no  step 
was  taken  in  the  cause.  Between  the  yean  1795  and  1804, 
nine  bills  of  revivor  and  amended  bills  were  filed.  By  a  de- 
cree in  18Q8,  accounts  were  dkeeted  to  be  taken  of  the  per- 
sonal and  real  assets,  of  the  original  Defendant  and  his  first 
ftpresentative.  In  1810,  the  Master  reported  tliat  S8,657/. 
was  due  to  the  Plaintiffs ;  that  the  assets  of  the  original  De- 
fendant consisted  partly  of  a  mortgage  of  the  lands  of  T. 
which  came  into  the  hands  of  his  representative,  who  had  re- 
ceived of  the  rents  and  profits  sufficient  to  answer  the  demand. 

Upon  exceptions  to  this  report,  and  by. a  decree  upon  further 
directions,  the  Master  was  ordered  to  enquire  under  what 
title  the  representative  of  the  original  Defendant  entered  into 
the  lands  of  T.  Upon  which  reference,  the  Master  reported 
that  hfi  entered  as  mortgagee.  Exceptions  being  taken  to 
this  report,  upon  the  ground,  (among  others)  that  notwith- 
standing  the  existence  of  apparent  securities,  and  various  ac- 
counts between  the  parties  on  the  loot  of  an  apparent  mort- 
gage, there  was  evidence  before  the  Master,  that  the  deeds 
were  in  reality  only  deeds  of  trust,  to  secure  the  estate 
^nst  the  claims  of  adverse  creditors;  and  faither  lihat  there 

^  were.existing  judgments,  being  charges  upon  the  lands  prior 
to  the  Plaintirs  claim*  and  that  the  representative  of  the 
original  Defendant  entered  upon  the  bnds  not  by  the  virtue 
of  the  mortgage,  but  under  the  limitations  oi  a  marriage  set- 
tlement; by  a  farther  decree  upon  further  direetk>ns,  the  ex- 
ceptions  on  these  points  were  allowed,  and  the  account  was 
directed  to  be  taken,  excluding  the  alleged  mortgage,  and  the 
bill  as  against  J.  B.  was  dismissed. 

Hdd  on  appesa  that  the  decree  was  right.—JirW/y  v.  Baiemam, 

p.  S27 

Whether  delays  such  as  appear  to  have  occurred,  and  under 
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such  circumstances  as  in  the  case  reported,  ought  to  operate  as 
a  bar  to  a  demand  in  a  Court  of  Bqnity  ?-^(^«tfrre.  J.  D.  ibid. 
Whether  under  the  drcumstanees  ststed  in  the  case,  J.  B.  the 
heir  of  the  supposed  mortgagor,  and  re>lessee  of  the  lands  in 
question,  was  a  neoessary  party  to  the  appeal  ?— QiMvre.  JTe/ljr 

V.  Baiemmm p.  ^ 

TITHES. 

I.  A.,  the  owner  of  the  tithes  of  a  district  in  a  parish,  and  B., 
his  lessee,  in  July,  1884,  filed  a  bill  in  Chancery  against  C, 
the  occupier  of  lands  within  the  district,  praying  an  account 
for  six  years  back  of  the  tithes  of  clover,  vetches,  nwadow, 
and  rye  grass,  and  other  grasses,  cut  green,  and  partly  left 
in  the  swathe,  and  partly  cocked.    C.  by  his  answer,  admitted 
the  title  of  A.  and  B.  to  the  tithes  of  the  district,  and  his  own 
occupation,  and  the  taking  of  the  tithes ;  but  contended  that 
the  clover,  &c.  were  small  tithes,  and  belonged  to  and  were 
claimed  by  the  vicar,  and  that  he  paid  to  the  vicar  a  oompo- 
sitbn  for  all  the  small  tithes,  and  that  the  clover,  &c.  had 
been  used  as  green  meat  for  his  husbandry  horses ;  and  upon 
these  grounds  he  denied  the  title  of  the  Plamtiffii  to  the  tithes 
in  question. 
It  appeared  in  evidence,  that  in  the  year  1822,  C.  had  written  a 
letter  to  B.,  stating,  that  on  the  day  of  writing  the  letter,  he 
should  cut  vetches,  and  set  out  the  tithes,  and  that  he  had  no 
objection  to  compound ;  and  in  the  year  1824,  a  letter  having 
been  written  by  the  solicitor  of  A.,  threatening  to  file  a  bill 
for  the  tithes  in  question ;  C.  by  his  answer  to  that  letter, 
said  that  he  had  never  refused  to  pay  the  lessee  the  tithes  of 
green  clover,  vetches,  and  gr^^s. 
Upon  these  admissions,  notwithstanding  the  objections  raised 
by  the  answer,  held,  (reversing  the  decree  of  the  Court 
below,)  that  the  PlaintiA  were  entitled  to  a  decree  for  an 
account. 
Whether  the  natural  or  artifidal  grasses,  cut  green,  and  lying 
in  the  swathe,  or  set  up  in  cocks,  are  great  or  small  tithes, 
and  whether  if  given  to  husbandry  horses,  there  bemg  other 
food  grown  on  the  farm,  sufficient  for  these  horses,  they  are 
exempt  from  tithes  ?  Quwre.'^Lewis  v.  Jllnutt    •       p.  83 
2.  Upon  a  bill  for  tithes  by  a  vicar,  against  the  occupiers  of 
an  estate,  which  had  belonged  to  the  Knighu  Hospitallers 
of  St.  John  of  Jerusalem,  and  after  the  dissolution  of  the 
monasteries,  being  vested  in  King  Henry  the  Eighth,  had 
been  granted  by  him  to  the  Arohbishop  of  York  and  his 
successors,  under  whom  the  Defendants  occupied;  tiie  De> 
fendants  pleaded  that  the  lands  were  held  by  the  Hospital 
exempt  from  tithes;  that  they  were  so  held  and  granted  by 
the  King;  and  they  proved  tint  no  tithes  had  within  memory 
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been  paid  for  the  lands.  On  the  part  of  the  vicar  was  pro- 
dnoed  an  inspettimu9  of  an  inqoitition  made  under  the  au- 
thority of  the  Archbishop  of  York,  in  1314 ;  by  which  it 
wai  found*  after  specifying  certain  tithes,  ^  that  the  vicar 
«« ought  to  receive  all  other  tithe*  to  the  said  church  be- 
**  longing,  except  com  and  hay,  which  the  master  and 
*'  bretheren  of  Uie  Hospital  of  St.  John  of  Jerusalem  re- 
*'  ceived  a^  rectors ;  but  that  all  the  vicars  had,  ever  since 
**  the  time  of  the  ordination  of  the  vicarage,  received  all 
**  the  tithes,  and  peaceably,  and  did  so  at  that  time,  but  they 
**  were  bound  to  give  thmr  tithe  of  oom  and  hay.*' 
Held  upon  the  evidence  of  this  document,  that  the  vioar  was 
entitied  to  tiie  tithes  churned  by  his  biU«— £^/ey  v.  Dam- 

mieom p.  M 

WARD.    i$M  Guardian. 
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INSURANCE. 

A.  and  Co.  carrying  on  business  in  Engbnd  as:  m  Insnranoe 
Compaay,  had  aa  office  and  aa  agvnt  in  Soatland,  with  whom 
C.  D.  &;c.  for  themselves  and  others  as  joint  ownars  of  a 
Tessel,  made  an  insorance,  receiving  from  tie  agent  a  memo- 
randum in  general  terms,  importing,  without  exeeption  of 
vay  sea  risks,  that  the  vessel  was  insored,  and  that  a  policy 
would  be  prepared  and  sent  to  be  delivered  to  the  assured 
or  their  order,  on  the  third  Monday  in  the  ensuing  month, 
t>r  on  any  subsequent  day.  Notice  of  the  effecting  of  the 
insurance  was  transmitted  by  the  Scotch  agent  to  the  prin- 
dpals  in  London,  who  two  months  after  the  date  of  the  me- 
morandum, transmitted  to  the  agent  a  policy  of  insurance, 
containing  a  clause  by  which  the  operation  of  the  policy  was  to 
be  suspended  while  the  vessel  should  be  at  sea.  This  policy 
was  not  demanded  by,  nor  delivered,  nor  shewn  to  the  as- 
sured, who  at  the  end  of  the  year  renewed  their  policy  by 
the  medium  of  the  agent  in  Scotland,  but  by  a  memorandum 
of  renewal  signed  by  the  agent  in  England,  and  referring  to 
a  specific  policy,  which  although  it  was  lying  at  the  agent's 
office,  was  not  then  demanded  by,  nor  delivered,  nor  shewn 
to  them.  Soon  after  this  renewal  of  the  policy,  the  ship  was 
lost  at  sea  by  fire  ;  under  these  circumstances,  a  judgment  of 
the  Court  of  Session,  reversing  a  sentence  of  the  Judge 
Admiral,  was  affirmed  on  appeal,  but  on  dbtinct  gprounds, 
the  House  of  Lords  being  of  opinion  that  the  memorandum 
was  the  contract  between  the  parties,  and  therefore  properly 
admitted  in  evidence  upon  the  trial  of  an  issue  directed 
before  the  Jury  Court,  that  the  Stat.  6  Geo.  I.  c.  18.,  so  fiu*  as 
related  to  Insurance  Companies,  did  not  extend  to  Scotland ; 
that  a  contract  made  under  the  circumstances  above  stated  was 
a  Scotch  contract,  and  that  the  principals  and  their  agents 
were  properly  included  in  the  same  action.— Po^/iVon  ▼• 
MilU  .  .  .  .  p.  520 

MARRIAGE. 

In  May  1816,  a  marriage  ceremony  between  M.  and  G.  (accord- 
ing to  the  evidence  of  one  witness  who  spoke  positively  to 
the  performance  of  the  ceremony,  and  the  identity  of  the 
parties,  confirmed  by  another  witness,  who  spoke  inth  less 
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finniiess  at  to  the  identity,)  was  performed  by  a  minister  of 
the  church  of  Scotland,  upon  the  production  of  an  iutrn- 
ment,  purporting  and  proved  to  be  a  certificate  of  a  procla- 
mation of  banns,  which  proclamation,  from  the  date  of  the 
certificate,  as  compared  with  a  regp»trate  of  the  marriage  aad 
the  evidence  of  the  witnesses,  could  not  possibly  have  been 
made.  But  it  was  proved  to  be  the  usual  certificate,  and  that 
according  to  the  practice  in  Scotland  at  the  time,  banns  were 
in  &ct  scarcely  ever  proclaimed,  when  such  certificates  were 
given.  The  minister  who  performed  the  ceremony  had  after- 
wards been  bamshed  for  forgery  and  collusion  in  effecting  a 
marriage,  and  became  incompetent  to  giye  evidence;  but  a 
book  kept  by  him,  in  which  the  marriage  in  question  appeared 
to  be  regularly  entered,  was  produced,  and  proved  by  the  wife 
and  daughter  of  the  minister  who  also  performed  the  cere- 
mony. 

M.,  who  had  afterwards  married  another  husband,  upon  a  suit 
to  establish  the  first  marriage,  in  her  defence  admitted  that 
one  evening  in  May  I8I6,  by  means  of  threats,  and  particu- 
larly of  personal  injury  to  a  rival  suitor,  who  afterwards 
became  the  second  husband,  she  was  induced  to  go  and  went 
with  G.  to  the  house  of  the  minister  before  mentioned,  but 
from  the  agitation  of  her  mind,  that  she  was  incapable  of 
paying  attention  to  what  then  passed,  and  was  convinced  that 
she  did  not  consent  to  the  marriage.  She  also  admitted  that 
after  the  ceremony  she  returned  with  O.  to  her  father's  house, 
but  denied  the  consummation. 

It  was  in  evidence  that  M.  was  in  the  habit  of  calling  upon  G. 
at  his  printing  office,  late  in  the  evening  and  alone ;  and  that 
after  tiie  ceremony  of  marriage,  in  speaking  of  it  she  said 
"  it  was  not  binding,  what  would  two  or  three  words  of  an 
**  outlawed  man  do  ?  "  It  was  also  in  evidence  that  on  two ' 
occasions,  in  the  presence  of  her  father,  she  was  addressed, 
and  her  health  drank  by  the  name  of  Mrs.  G.,  which  saluta- 
tion was  in  one  instance  returned,  and  in  another  received 
without  observation  by  her  or  her  father.  It  was  also  in 
evidence,  that  upon  two  occasions  J.,  the  second  husband, 
after  his  marriage  came  to  the  house  of  M.  when  G.  was 
there,  and  went  secretly  to  an  upper  room,  where  he  re- 
mained alone. 

The  marriage  witii  G.  as  alleged,  took  place  in  May  1816. 
In  June  1816,  a  marriage  was  regularly  solemnized  between 
M.  and  J.  It  was  proved  that  G.  before  his  alleged  mar- 
riage with  M.  had  admitted  that  J.  was  a  more  fitvoured 
suitor;  that  upon  the  marriage  between  M.  and  J.  he  had 
accepted  a  present  of  a  pair  of  gloves ;  that  he  had  been 
frequently  present  in  social  parties  with  J.  and  M.,  to  irboin 
VOL.  II.  S   S 
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he  dcank  by  the  name  of  ^T^.  J. ;  th^  he  al«pl  in  Ihe  same 
room  where  M.  and  J.  were  in  bed  together  as  m«i  aad  wife, 
and  in  all  his  intercourse  with  them»  which  ifas  T«py  fre- 
quent, recognised  them  a9  such. 

Two  years  after  the  marris^e  of  M.  and  J.,  and  tfa«ir  cohabita- 
tion, O.  raised  an  qction  in  the  Commissaries  €onrt  against 
M.  of  declarator  of  marriage  and  adherence.  There  was 
issue  of  the  marriage  between  M.  and  J.  but  nettfaer  the 
children  nor  J.  were  made  parties* 

Held,  (reversing  the  judgment  below,)  that  if  %  eekbra^n  of 
the  ceremony  of  marriage  took  place  between  M.  and  O.,  it 
was  to  be  presumed^  under  the  circumstances  before  stated,  that 
there  was  no  real  consent  to  mury.-^UcNeiU  y.  McQrtgor. 

Whether  it  is  necessary  that  the  second  husband  and  the  chil- 
dren should  be  parties  to  the  suit.    Qjatmre, 

Semb,  That  according  to  the  practice  of  the  Ecdesiestical 
Court,  it  is  only  necessary  to  make  the  ptincipfti  a  pai^y*  but 
that  the  other  parties  inteteited  may  interrene  if  they  think 
fit,  at  any  stage  of  the  ^uit. 

Supposing  that  the  evidence  had  been  deemed  sn^ffieieot  te  war- 
rant a  dechicator  of  marriage  between  M.  and  G.,  whether  a 
sentence  of  adherence  ought  also  to  have  been  prbnonnced* 
Quare. 

Upon  a  summons  whicb  alleges  an  irregular  marriage,  followed 
by  consununation,  and  a  regular  marriage  celebrated  with  a 
view  to  complete  the  irregular  marriage,  whether  proof  of 
the  latter  marriage,  no  proof  being  given  of  the.  former, 
would  be  a  sufBcient  proof  of  marriage.     Qff0r«. 

Whether  after  judgment  upon  such  a  summons,  and  proof  ne- 
gativing the  alleged  regular  marriage,  a  new  action  co«ld  be 
brought  to  establish  the  Irregular  marriage.     Qt|«r«. 

Whether  according  to  the  law  of  Scotland,  entries  made  in  a 
book  kept  by  a  minister  of  the  chuich  of  Scotland,  in  the 
manner  above  described,  are  admissible  in  evidence  to  prove  a 
marriage;  and  how  marriages  are  to  be  proved,  sopposing 
the  minister  and  witnesses  are  dead,  or  incompetent.     Quare. 

Whether  the  admission  of  a  woman  who  may  be  ckdmed  as  a 
wife  by  two  persons  under  snch  elleged  ceremonies  of  mar- 

.  riage,  and  circumstances  as  above  stated,  ie  ac^mieflible  in 
evidence  as  a  proof  of  the  first  marriage.     Q^mre^ 

Whether  a  marriage  celebrated  by  a  miniiler  of  the  chnidi  of 
Scotland,  upon  such  certificate  as  above  mentioned*  vithout 
actual  publication  of  bm»s>  u  to  be  deemed*  HMordbg  to 
the  practice,  a  regular  marriage  m,  Scotla^ii    (^ier<. 

Assunui^  it  to  be  an  irregular  maniage,  previous,  and  subse- 
quent conduct  of  the  parties*  is  admi^ible  evidence  upon  the 
question  of  cpnsent.    Bfacn^U  v.  J^^egregor         •        393 
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